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THE BUSINESS-SPECIFIC ELEMENTSOF THE
PROPOSED KERRY — EDWARDSHEALTH PLAN:
ENDANGERING WORKERS JOBSAND BENEFITS

Executive Summary

In an effort to increase the hedth care coverage avalable to American workers, the
Kerry campaign desgned a highly complex hedth care plan tha imposes numerous
new regulatory mandates on businessesin exchange for the promise of certain benefits.

To gan some specific benefits such as tax credits and insurance premium reductions,
busneses would have to comply with numerous regulatory requirements including|
providing hedth coverage to dl of ther workers (induding part-time, seasond,
temporary and contract workers) and adopting disease management programs.

The proposed Kerry-Edwards Hedth Plan (pKEHP) fails to address the key reasons
why smdler busnesses are less able to offer ther employees hedth insurance  the
adminigrative burdens and costs associated with offering hedlth insurance.

Instead, the pKEHP would likely increase the administrative and regulatory burden on|
many employers, paticulaly those utilizing pat-time, temporary and seasond
employees, the net effect of which could be to reduce overdl employee benefits and
possibly employment opportunities, by smaller businesses.

The business-specific dements of the pKEHP would, conservatively, impose a least
225 regulatory mandates on businesses that participated in the plan. These mandates
would be in addition to the uncounted number of additiond regulatory mandates
inherent in other aspects of the pK EHP.

Each mandate in the pKEHP could potentidly trandate into a vast aray of specific
regulaions. For example, one sentence in the Hedth Insurance Portability and
Accountability Act of 1996 (Sec 264 of Public Law 104-191) concerning patient
privacy, resulted in 93 pages of regulationsin the Federal Register.




Table of Contents

L@ Y VT 1
Why Some American WorkersLack Health Insurance..................... 3
Benefitsfor BusinessesPromised InthepKEHP.............oo 6
Payingfor thepKEHP ... e 7
Regulatory M andates on Businesses Contained In thepKEHP............ 7
A Decreasing Family Premiums by Up to $1,000 Annually........................... 8

B. Taxes Credits To Cut The Cost Of Health Insurance By Up To 50 Percent....... 39
C. Cut Administrative Costs By Eliminating Waste, Fraud And Abuse................ 42
D.  Reduce Medical Malpractice Premiums.............ccoccovvivniivieeeeeieeeeinnnnn. 44

E. Improve The Efficiency And Quality Of Care To Cut Administrative Costs.......47



THE BUSINESS-SPECIFIC ELEMENTSOF THE
PROPOSED KERRY — EDWARDSHEALTH PLAN:
ENDANGERING WORKERS JOBSAND BENEFITS

l. Overview

< A key god of the proposed Kerry—Edwards Hedlth Plan (pKEHP) is to encourage employers
to provide hedth insurance to American workers who lack such coverage.

« ThepKEHP setsagod of hedlth care coverage for 95% of Americans!

* One key mechaniam for increesing hedth coverage is to “encourage smdl businesses
to cover their employees”

< To atan increased coverage, the pKEHP proposes a number of direct and indirect benefits to
businesses to encourage them to offer coverage to dl of their workers. However:

»  The benefits offered by the proposed Plan do not address many of the key underlying
reasons why many workers are not offered health plans; and

* The new regulatory burdens placed on business by the pKEHP @uld wdl reduce the
ability of employersto provide benefits to their employees.

< Becaue gndl busnesses bear a disproportionately high administrative burden in providing
hedlth care benefits, employees of smal businesses participating in pKEHP could be:

*  Paticularly hard hit by burdens resulting from new regulatory mandates; and

* Forced to cut back employee benefits as a result of the higher regulatory burdens
inherent in the pK EHP.

< Thisandysswill examine

1 «)hn Kery's Plan To Make Hedth Care Affordable To Every American,”
http:/Amnww .johnkerry.com/issueshedth_carefhedth_carehtml.

2 «Cutting Costs and Incressing Coverage vs. Rising Premiums and Shrinking Coverage,”
http:/Amww.johnkerry.com/issues’hedth _care/compare.html.



1 The benefits, direct and indirect, promised businesses by the pK EHP,

2. The new regulatory mandates that businesses would need to comply with in order
to receive those promised benefits, and

3. The particular burdens that employers of contingent workers and smdl businesses
would experience in adhering to the proposed new regulatory mandates.

All source materids and assumptions used in this andyss are clearly dated. Information
regarding the pKEHP is current information from the JohnKerry.com webste, the officid
webste of the Kery-Edwards campaign. Wherever practicad, government studies and
data are utilized in evduating the proposed hedth plan and reaed hedth insurance
issues. This andyss does not attempt to quantify the cost that businesses would incur as
aresult of the pK EHP.

e This andyss dso does not attempt to detail or otherwise andyze the regulatory
burden and costs that would be incurred by governments, including possbly State
and loca governments, as aresults of the pK EHP.

— In tha the pKEHP would impose specific mandatory regulatory
requirements on States, these governments would dso incur adminigtrative
and regulatory costs as aresult of the Kerry Hedlth Plan.

— For example, the pKEHP dates, “...Senator Kerry would require states to
meke avalable nonbinding mediaion in al cases before permitting
plaintiffs to proceed to tria on any medicd liability daim.”®

e The Kery Hedth Pan does not indicate whether the benefits and regulatory
mandates would apply only to the domestic workers of American companies or
dso to any or dl of ther foreign employees. Since goplying the pKEHP to
foreign workers would subgtantidly magnify the costs and regulatory burdens
associated with the Plan, this andyds, to be consarvative, will assume that the
Kerry Hedth Plan would gpply only to domestic workers.

e« The Plan does not provide any estimate of the personnd or other resources that
would be required for States or the Federa government to cary out ther
regulatory mandates under the pK EHP.

* This andyss does not attempt to address the various other mgor components of
the pKEHP, including those extensve provisons that apply to issues ranging
from Medicare to foreign policy.

3 «John Kerry’s Plan To Make Hedlth Care Affordable To Every American.”



Why Some American WorkersLack Health Insurance

Most American workers are covered by hedth insurance. However, a smal but
ggnificant minority of workers do not have hedth insurance.

Avallability of hedth insurance coverage is drongly corrdaed with the sze of the
employer.  According to a recent study commissoned by the U.S. Smdl Busness
Adminigration’s Office of Advocacy, 47% of employers with fewer than 50 employees
offer hedth plans “while 97% of al firms with 50 or more employees offer hedth plans.
(MEPS data for 2000).”*

Contingent workers are “dightly less likdy” to receve hedth benefits than other
workers.®> Contingent workers are described in a study prepared for and disseminated by
the SBA’s Office of Advocacy, as those workers who do not perceive themselves as
having an explicit or implicit contract for long term employment.

e« The study further explains that contingent workers are those “who, for example,
ae in projects or activities of limited duration, have fixed term employment
contracts, or are temporaily filling in for permanent workers™® The study
dresses that contingent workers may be full-time or part-time, hired from a temp
agency or on an independent contract basis. Thus, seasona, onrcal and many
part-time employees fit the definition of “ contingent” workers.

* The dudy adso emphaszes the value of contingent workers to the economy
dding, “The importance of contingent workers is the flexibility they provide
firms in managing their work force in response to changing business conditions
and skill needs”” Large firms are more likdly to hire contingent workers then are
gndler firms. However, smdl busnesses hire about 40% of dl contingent
workers®

4 “qudy of Administrative Costs and Actuarid Vaues of Smal Hedlth Plans” Actuarid

Research Corporation, Reston, Virginiafor SBA Office of Advocacy, January 2003, p. 1.

® “| gbor Shortages and Related Issues In Small and Large Businesses: Part B:

Contingent Workersin Smal and Large Firms. Find Report, Presented to the Office of
Advocacy, U.S. Smdl Busness Adminigration,” Jod Popkin and Company, November 2, 1999,

p. 17.

® Ibid,, p. 1.
" 1bid., p. 2.
8 1bid., p. .



< The Federd government has made clear that lack of access to hedth care plans is not the
resson why employees of smaler firms are less likey to be offered hedth insurance. A
Smadl Business Research Summary published by SBA dated that there were “a variety of
date laws designed to make coverage available” The Research Summary aso noted that
no study participant “expressed a concern that their smal business lacked access to hedth
insurance or HMO coverage.”®

< Feded dudies dso make clear that the parsmony by smdler firms is not the reason why
their employees are less likey to be covered by hedth insurance. In fact, just the
opposite is true.  An SBA-published study dtates that, “It is notable that gmall firms were
more likedy to pay the premium in full than large firms for either contingent workers or
non-contingent workers.”*

» According to a poll conducted by the Nationd Federd of Independent Business
(NFIB), an organization that represents smal and independent businesses, 55% of
gndl busnesses “offeing hedth insurance required no employee premium
contributions  for sngle coverage; one-third did not require them for family
coverage. Respondents indicated that they require little or no pemium-sharing in
order to offer acompetitive insurance program.”**

< There ae two key reasons why smdl busness are less likely than large firms to offer
hedth insurance:

1 The cogt of the premiums; and
2. The adminigrative costs associated with offering heath insurance.

< Another key reason why smdler companies have difficulty in obtaining affordable hedth
cae coverage are various date insurance laws that may set a number of potentidly
difficult to meet requirements, such as minimum enrollment raies.  Furthermore, small
company insurance plans may wel have difficulty in obtaning rensurance that could
further boost the rates paid by both employers and workers.

< An SBA-sponsored study noted that, “Price is the mgor factor affecting smdl firms
ability to offer hedth insurancee  Smdl hedth plans have higher adminidrative expenses

¥ US Smdl Business Administration, Office of Advocacy, “Small Business Research
Summary No. 202, Smal Business and Access to Hedlth Insurers, Particularly HMOs,” October
2000.

10 «| gbor Shortages and Related Issues In Small and Large Businesses: Part B:
Contingent Workersin Smal and Large Firms” p. 19. Emphasis added.

1 Morrisey, Michael A, Ph.D., NFIB National Small Business Poll, “Hedlth Insurance,”
Volume 3, Issue 4, 2003, Executive Summary.



than larger employers in the form of higher brokerage commissons, underwriting
expenses and other expenses related to operating a hedlth plan”*?

< The SBA sudy goes on to explain that, “Combining smal employers into larger ‘groups
(eg., through asociations or trusts) only reduces adminigrative codts if the cost per
employer is sgnificantly reduced”*®  Furthermore, the study notes that “The cost of
some adminidrative functions is increased for smdl firms. For example, the cogt to
collect premiums that reflect the exact compaodtion of the enrollment each month and the
cost of plan booklets, underwriting applications and renewa's have economies of scale”**

e The types of adminidraive cods discussed in the study (determining the exact
composition of enrollment, didributing plan booklets, etc) would indicate that
firms which are relaively dependent on contingent, i.e. seasond and/or temporary
workers, would be particularly hard hit by higher pKEHP-rdated adminigtretive
costs regardless of the size of the company.

< The SBA dudy dso examines, based on published sudies and data, the cogt of
adminigering hedth benefits plas for large companies The dudy edimated that
“adminigrative cogts of hedth benefits in-house were $250 per covered employee or
about 6% of premiums (range of 1% for the Iargest firms to 8% for the midsize firms).
There are no comparable figures for smaller firms™*

< Thus the adminidraive, non—premium cods of adminidering hedth benefits is a
ggnificant cogt for al companies with subgtantidly higher burdens on dl but the very
largest companies.

< The pKEHP includes provisons intended to reduce the premiums pad by employers.
However, in order to gain these lower premiums, firms would need to comply with an
extensve series of regulatory mandates that would likely increase adminidtrative costs.
Although the pKEHP includes provisons designed to lower adminidrative costs, such as
requiring eectronic medical records, these are plan eements that, even if they were to
function as intended, would reduce adminigrative cogts on insurers and the government,
not employers.

< Increasng the availability of hedth care coverage for American workers would reguire
ensuring moderation in premium levds and reducing the administrative burden on
employers, paticulaly smdler employers, for offering hedth insurance. If the pKEHP

12 “Sudy of Administrative Costs and Actuaria Vaues of Small Hedth Plans” p. 1.
[emphasis added]

13 1pid., p. 9.
% 1pid., p. 10.

5 Ibid., p. 19.



increases the adminidrative burden on employers, epecidly on smdler firms tha ae
currently less likely to offer hedth insurance, the Kerry plan could have the unintended
consequence of raising the costs and reducing the availability of employee berefits.

I1l.  Benefitsfor Businesses Promised In the pKEHP

< There ae five benefits promised to busnesses in the busness-specific verson of the
pKEHP.X®  The specific promised business benefits, using the language contained in the
pKEHP, are:

Cut Premiums By Up To $1,000 For America's Workers;

»  Taxes Credits To Cut The Cost Of Health Insurance By Up To 50 Percent;

e Cut Adminigrative Costs By Eliminating Waste, Fraud And Abuse;

e Reduce Medicd Mdpractice Premiums, and

* Improve The Efficiency And Qudity Of Care To Cut Administrative Codts.
< Thegod of cutting administrative costs contains three specific sub-goals:

»  Ensuring that dl Americans have secure, private medica records by 2008;

*  Giving hedlth providers technology bonuses, and

* Require insurers doing business with the federd government to use advanced
systems.

< Although a number of these gods and sub-gods would not directly go to businesses, with
the possble exception of certan representatives of the hedth care indudry, the gods
could potentidly contribute to the overall am reducing the resources necessary to
provide qudity hedth care.

< It should be noted that many of the benefits enumerated in the pK EHP for businesses are
not unique to the busness community. Other pKEHP sub-plans talored to various
interest groups contain mixes of the benefits promised to a number of gspecific
condituencies.  For example, the promise to cut premiums by up to $1,000 and the

16 « A Plan For Stronger, Hedlthier Businesses”
http:/Amww .johnkerry.convissueshedth _care/businesshtml



promise to reduce medicad mapractice premiums, aso gppears in the Kerry campagn's
“Plan For Stronger, Hedlthier Families And Children.”t’

* The agppearance of the same promised hedth care gods in different sub-plans
should not be viewed as a flaw in the pKEHP dnce, if the many of the Plan’'s
goas were achieved, they could benefit diverse stakeholders and congtituencies.

Paying for the pK EHP

Both the busness-centric verson of the pKEHP and the more detaled campaign
document, “John Kerry's Plan To Make Hedth Care Affordable To Every American,”
discuss a variety of potentid cost savings from implementation of the pKEHP. However,
neither document discusses how the costs of the Plan would be paid for or by whom.

The more detailed Kerry hedth plan document states that the Plan has been estimated to
“cost $653 billion over 10 years”*®

* An edimate of the cost of the pKEHP published by prepared by the American
Enterprise Inditute has estimated that over “the tenryear period between 2006 and
2015, the Kerry plan would increase federa outlays by about $1.5 trillion....”*°

However, irrespective of how much the pKEHP would cogt, the Plan itsdf provides no
indication as to how the money would be rased. Therefore, dthough higher taxes on
busness and individuds are a posshility, andyss of the funding for the Plan is outsde
the scope of this andlysis since the pK EHP does not provide information on this issue.

Regulatory Mandates on Businesses Contained In the pKEHP

Milton Friedman famoudy observed that “there is no free lunch.” Mr. Friedman's truism
applies as much to hedth care benefits as it does to noontime nourishment. Thus, in
addition to promisng busnesses a number of hedth care related benefits, the pKEHP
would aso impose a number of regulatory requirements on busnesses in order for them
to be digible to receive the benefits. To this end, the pKEHP notes that “John Kerry
believes that dl parts of the hedth care sysem - insurers, providers, lawyers, employers

17« A Plan For Stronger, Hedlthier Families And Children,”

http:/Aww.johnkerry.comvissueshedth _carelffamily.html.

18 « John Kerry’s Plan To Make Hedlth Care Affordable To Every American.”

19 Antos, J, e. d., “Andyzing the Kerry and Bush Hedlth Proposals: Estimates of Cost

and Impact,” American Enterprise Ingtitute, September 13, 2004, p. 1.



and patients -- have a respongbility to hdp make the hedth care system more
affordable.”°

* Furthermore, each explicit regulatory mandate often encompasses a number of
sub-mandates that businesses would need to comply with in order meet the

proposed regulatory requirement.

< This andydss will deail, to the extent practicd, the regulatory mandates that would be
imposed on busness through implementation of the pKEHP. The andyss does not
atempt to provide a comprehengve lig of dl mandates that could result from the Plan
snce, given the paucity of detall contained in the pKEHP, many regulatory mandates that
could be imposed on business as a result of the Plan are, at this point in time, speculative.
Instead, to be conservative, this andyss seeks to describe only those regulatory mandates
that would most likely be imposed on businessesiif the pK EHP were enacted.

e As previoudy noted, this andyss does not address the regulatory mandates that
would be placed on Federa and State governments by the pK EHP.

A. Decreasing Family Premiums by Up to $1,000 Annually

< A key component of the pKEHP for reducing hedth insurance premiums is for
the government “to creste a ‘premium rebate€ pool that will make hedth care
more affordable for employers and employees by hdping out with certain high
cost hedth cases”®* The Plan goes on to explain that, under the proposd, “the
pool would remburse private and public employer and group hedth insurance
plans that meet cetain qudifications for a portion of catastrophic codts.
‘Catastrophic costs would be defined as the annua daims for an individud thet
exceed a certain threshold.”#?

< However, in order to be digible for the rembursement, i.e. reinsurance pool,
business would have to comply with three separate regulatory requirements, each
of which has a saries of sub-requirements.  Specificdly, in order to participate in
the reinsurance pool, employers would have to:

*  Provide hedlth coverageto al of their workers;

e Adopt disease management and care coordination programs to improve
qudity and lower costs, and

20« John Kerry’s Plan To Make Hedlth Care Affordable To Every American.” [emphasis
added].

21 pid.
22 pid.



e Share savings with workers.

< It is dso important that the pkKEHP document tailored to the business community
does not delineste these regulatory requirements necessary to achieve the
potentidly lower insurance premiums. Insteed, the obligation sde of the proposed
policies is contained in a separate, more detailed document.?®

< Becaue exh of these regulaory mandates is a complex, multi-faceted
requirement, each deserves its own brief analyss to make a firg-cut determination
as to the minimum specific regulatory mandates inherent in each sub-eemen.

1. Provide Health Coverageto Workers

< The text of the pKEHP makes clear that hedth insurance would need to be
provided not only to some workers, such as year-round workers or full-
time workers. Instead, the Plan strongly indicates that companies would
need to make hedth insurance available to dl of ther workers, including
part-time, temporary and seasona help.

»  Spedificaly, the text of the plan dates, that many “companies work
to provide quality coverage to dl their workers. However, some
companies have dringent rules that prevent some workers from
obtaining affordable hedth care. To receive the premium rebate,
employers would have to provide insurance coverage to ther
employees”

— Thus the dear implication of the Pan is that hedth
insurance would have to be made available to dl workers in
the companies seeking to participate in the reinsurance
program.

— Snce the text of the pKEHP uses the both the term
“worker” and the term “employee” it could be assumed
that the regulatory requirement would gpply not only to a
company’s employees but aso to independent contractors
and other non-employees who may work in the facility.

— The regulatory requirement for universd worker hedth
cae coverage for participating companies contans no
exemptions for smal busnesses. In fact the Plan
Soecificdly daes tha smal busness and the <df-
employed ae less likdy to have hedth insurance®

23« John Kerry’ s Plan To Make Hedlth Care Affordable To Every American.”

24 1bid.



10

Therefore, it appears that the pKEHP hedth coverage
requirements would apply to even the smalest businesses,
including those that may utilize only or two employees. It
aso appears that the pKEHP requirements could also apply
to the sdlf-employed, atopic addressed in the Kerry plan.

— One essentid issue not addressed in the pKEHP, except
with regard to tax credits, is the share of the hedth care
premiums that would need to be pad by employers.
Should the pKEHP require that private employers pay the
share of premiums comparable to those paid by the federd
government, over 70%, the result could mean that many
employers would either not be able to participate in the
pKEHP or would have to make cutbacks in other aress,
such as employment.

- Ancother key issue that is mentioned but not
highlighted by the pKEHP is that private sector
employers would be in a separate risk pool than
federa employees. To the extent that federd
employees are hedthier than other workers, pK EHP
participants, both employers and workers, could
wdl end up paying premiums ggnificantly higher
than those in the FEHB.

— One oddity in the text of the pkKEHP is the requirement for
companies to “provide” not smply offer or make
avaladle, hedth care coverage Thus, if read literdly,
companies need to provide hedth care coverage to ther
workers even if those same workers are aready covered by
a hedth care plan through a family member or whom
choose, for whatever persona reasons, to decline coverage.

Offering hedth insurance to workers is not a Smple one-step process that
alows workers to obtain coverage smply by the employer and/or worker
writing a check. Instead, providing hedth care coverage requires the
employers to go through a series of time-consuming adminidrative steps
ranging from research to contract negotiation to recordkeeping and

reporting.

Some of the burdens associated with hedth insurance adminigrative work,
such as negotiating contracts, are largely fixed, i.e, it may take roughly a
amilar amount of work to negotiate a hedth insurance contract somewhat
irrespective of the number of employees to be covered. However, the
burden associated with other mandated work items, such as record
keeping, will increase directly with the number of employees.
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e Furthermore, these adminidrative burdens associatled with
providing hedth care coverage would substantialy increase with
employee turnover. Thus, companies which dgnificantly rdy on
temporary and/or seasond  employees could bear a
disoroportionatdly large adminigrative burden in providing hedth
care coverage.

— Since these businesses that are redively reliant on short-
term, seasonal and/or temporary workers would bear a
rativdy larger adminigraive cost of providing hedth
insurance, these companies could be placed a a
competitive disadvantage with firms that enjoy a grester
reliance on longer-term employees.

< The primary informaion source for determining the regulatory mandates
incumbent on employers who participate in the reinsurance pool is taken
from the “Federd Employees Hedth Benefits (FEHB) Handbook.”?® This
government source is being utilized in this analysis for two reasons:

1 It is the primary federd information source for government
hedlth benefits, and

2. The pKEHP has dated that alowing public access to the
federd hedth care benefits sysem, aka the so-cdled
Congressiona Hedlth Plan, isamajor god of the Plan.?®

< The following is a lig mandates in the FEHB Handbook most relevant to
the private sector. The lig is intended to provide a conservetive
asessment of the key regulatory burdens that would fall on business as a
result of enactment of the pKEHP, not a comprehendve lig of every
regulatory burden that may be imposed on businesses. It should be noted
that the FEHB provides a far more detalled set of regulations than is
contemplated in thisandyss.

< The fird man dement in the 233 page FEHB Handbook is Laws &
Regulations. The FEHB Handbook cites both the Public Law that created
the program, P.L. 86-382, and ds0 the rdevant implementing regulations
foundin:

25 Office of Personad Management, “Federa Employee Hedlth Benefits Program
Handbook,” http:/Amww.opm.gov/insure/handbook/fehb00.asp.

26« John Kerry’s Plan To Make Hedlth Care Affordable To Every American.”



12

Part 890 of title 5 of the Code of Federal Regulations (CFR); and
Chapter 16 of title 48 of the CFR.

Relevant Federal Regulations Applicable to Providing Health
Benefits

Not dl federd FEHB regulations would be directly relevant to the
private sector businesses. However, many of the gpecific
regulatory requirements involved in  providing such insurance
would likely be rdevant whether the providing entity is the federd
government or a private business operating under a new regulatory
regime. Furthermore, because the federd government aready has
an extensve infragtructure in place to manage the enrolment of the
new employees, private companies not currently offering hedth
insurance plans may need to develop their own new procedures,
compliant with gpplicadble federd regulaions to implement the
pKEHP. The following mandates are adopted and adapted from
Part 890 of Title 5 of the CFR.

The folowing ae the key regulatory mandates, specific to
initiating a provison of hedth insurance coverage, that we assume,
based on the best avalable current information, would result from
implementation of the pK EHP.

I. Definitions _of digibility. The company, whether large or
amdl, would need to define a lig of digible participants in
the hedth coverage plan. The definition would need to be
congdent with whatever implementing regulations were
developed in response to the pKEHP.  Possible digible
members  could include  workers, former  workers
(COBRA), spouses, former-spouses, dependent and nor+
dependent  children, and any surviving family members
following the death of the digible worker.

i. Definition Conformity.  The company, ether directly or
through a consultant and/or attorney, would need to make
aure that the digibility definition conformed to the rdevant
regulatory definition.

. Coverage. The company would need to contact one or
more insurance brokers to obtain potentid insurance
coverage plan(s).
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V. Company Plan Andysis. Based on the proposals received
from the insurance brokers, the company would need to
evauae the offeringsin light of:

iva  Thecos of each proposed plan,

ivb  The codss of the proposed plans relative to the
financid pogtion of each company;

iv.c  The benefits associated with each proposed plan;

ivd The costs and benefits of each proposed plan
relative to the offerings likdy provided by
competing employers”™”;

ive The need to comply with regulatory requirements
for hedth coverage edablished by the federd
government in implementation of the pK EHP.

V. Plan Sdection(s). Based on the andlysis conducted in steps
ivae the employer would sdect one or more hedth
coverage plans to provide to workers and/or their families.

Vi. Cod Shaing. Based on conaultations with their financid
daff, workers (particularly in the case of a patidly or fully
unionized workforce) and an assessment of the firm's
competitive podtion in the marketplace, each company
would need to develop a cost-shaing formula tha olits
premium costs between workers and the company. In the
cases of retirees, former workers, surviving Spouses, union
contracts and other factors, it may be necessary for some
companies to develop multiple cost sharing arrangements.

vil. Worker Education. Once one or more hedth coverage
plans are available to a company’s workers, it is incumbent
on the busness to provide the workers with sdient
information about the avalable hedth insurance plan(s).
Although much of this information would likdy be
provided by the insurance carier(s), the companies dill
would have specific information communications duties.

viLa Obtaning Hedth Plan Information.  Although most
if not dl hedth plans provide information about

27 The NFIB Nationad Small Business Poll demonstrated the need for many small
business to offer competitive hedlth insurance plans.
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ther plans, including codts, benefits, exceptions,
procedures and other relevant information, it would
be the duty of the company to: obtain and Sore the
required information prior to digtribution to workers
as wdl as to retan additiond copies of the
information for new workers.

Trandaing  Hedth  Fan Information  into
Appropriste  Languages. Many  companies,
incuding those that utilize non-skilled labor, hire
diverse work forces, many of whose members may
not spesk English as a first language and may have
limted knowledge of English. Companies may
well have the duty to trandae hedth plan
information into rdevant languages wuch  as
Spanish, Arabic, Russan, Korean and many other
languages.

The requirement that companies provide trandation
savice is not merely theoreticad. On August 11,
2000, Presdent Clinton signed Executive Order
13166, “Improving Access to Services for Persons
with Limited English Proficency.” @ Among the
provisons of the Executive Order is the
requirement that, “Each Federd agency shdl dso
work to ensure tha recipients of Federd financid
assgance (recipients) provide meaningful access to
ther LEP applicants and beneficiaries. To assg the
agencies with this endeavor, the Depatment of
Jusice has today issued a generd guidance
document (LEP Guidance), which sdts forth the
compliance standards that recipients must follow to
ensure that the programs and ectivities they
normaly provide in English are accessible to LEP
persons and thus do not discriminate on the basis of
naiond origin in violaion of titte VI of the Civil
Rights Act of 1964, as amended, and its
implementing regulations”®

Snce companies that participate in the pKEHP
could well be condrued as receving a federd
benefit, it would seem likdy that the companies

28 Executive Order 13166, “Improving Access to Services for Persons with Limited

English Praficiency,” August 11, 2000, Sec. 1.
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may wel be bound by the requirements and
procedures of Executive Order 13166.

Executive Order 13166 Consultation Process. Under
the Executive Order, it is not sufficient to smply
trandate insurance company materids into  the
required languages.

Instead, the Order requires that companies engage
in a consultation process with employees and their
representetives, in - order to  determine  their
communications needs. Specificdly, the Order
dates, that in “carrying out this order, agencies shdl
ensure that stakeholders, such as LEP persons and
their representative  organizations, recipients, and
other appropriste individuas or entities have an
adequate opportunity to provide input. ... This input
from dekeholders will asss the agencies in
devdoping an goproach to ensuring meaningful
access by LEP persons that is practicd and
efective, fiscdly responsble, responsve to the
particular circumstances of each agency, and can be
readily implemented.”?°

Find Deveopment of Hedth Insurance Materids.
Based on the input from the consultation process
and on a determination of the linguisic and related
needs of workers, the company will prepare, in
appropriate  languagesformats, information  about
the company’ s available hedth care program(s).

Federd Approva of Maeids. Once the find
hedlth care materids have been developed, they will
likedy be subject to federa approva to ensure they
comply with dl agpplicable regulaions. This
gpprova could take one of two forms:

e« Providing sample copies to the rdevant
federal agency and await gpprovd; or

* A sdf-certification process.

In ether case, the company would need to mantain
records demondrating that their hedth insurance
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information materids were in  compliance  with
federd regulations.

viif.  Didribution/Communication of Hedth Insurance
Maerids. Once the hedth coverage materids have
been prepared, they need to be distributed and/or
otherwise communicated. Because some workers
may have gpecid communications needs, the
materids may need to be trandated into Bralle or
read, in the gpropriate language, to each employee.
Of course, since the trandators would be working
on a temporary basis for the company, they too may
be digible for the hedlth insurance program.

viLg. Comparison Tool. Due to the complexities inherent
in many hedth care plans, the company may need to
develop and/or purchase a comparison tool alowing
workers to compare key benefits, drawbacks and
coss among the plans. The precedent for this
requirement is OPM’s decison to make hedth care
coverage comparison tools, prepared by third-
paties, available to federd employees. As OPM
explans, “Severd Federd depatments and
agencies have contracted with PlanSmartChoice and
Consumer's CHECKBOOK to make ther plan
comparison  tools avalable to ther emeployea
through Employee Express and other methods.”*°

vii.  Worker Acknowledgment of Recelving Hedth Care
Information To document that al workers, including part-
time, seasonal, and others have received the required hedth
care coverage information materids, they will need to Sgn
or otherwise complete a form acknowledging ther receipt
and undergtanding of the materids.

iX. Hedth Care Information Didribution Recordkeeping.
Companies will need to maintan copies of the worker
acknowledgments of recaiving the hedth care information.

X. Updating Hedth Care Information Didribution Records.
Records regarding digtribution of hedth care information
will need to be updated each time a worker enters or leaves
the employ of the company.

30 “How to Choose the Plan that is Best for You.”
http://mww.opm.gov/insure/04/html/choose.asp
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Didributing Hedth Care Application Forms Virtudly every
hedlth care plan requires that workers complete application
forms which often include a least some persond medicd
information. Companies will need to didribute the
language and carrier gppropriate application forms to dl
workers, including those workers who labor off-gite, such
as at congtruction projects.

Collection of Hedth Care Application Forms. Companies
will be required to collect the hedth care application forms
to ensure that they dl workers have completed the
necessary paperwork.  Because such forms may contan
individudly identifiable hedth information, the forms may
be subject to some or dl of the provisons of the Privacy
provisons of the Hedth Insurance Portability and
Accountability Act of 1996 (HIPPA). The HIPPA’'s Find
Rule for Standards for Privecy of Individudly Identifigble
Hedth Informatior®’ totals 93 pages in the Federal
Register. Although companies may be subject to many or
dl of the HIPPA privacy provisons, the regulaory
mandates associated with HIPPA privacy compliance far
exceeds the scope of thisandysis.

Correction of Errors.  Section 890.103 of Title 5 of the
CFR is entitled, “Correction of Errors” According to the
federd regulation, the “employing office may make
prospective corrections of adminidrative errors as to
evollment a any time” Furthermore, the regulation sets
conditions for making “retroactive  corrections  of
adminidrative errors...”

Therefore, each company would need to edtablish, in
coordination with their workers, a set of procedures for
correcting current and retroactive information in  company
files

Employer Responshilities for Reected Clams.  Hedth
care clams by workers are to be filed with the hedth care
carier, as explaned in Section 890.105 of Title 5 of the
CFR. Should the carrier deny the claim, the worker has the
right to ask the carier for recondderation of their clam.
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However, if the carier dfirms its rgection the clam, “the
covered individua may ask OPM to review the claim.”*?

Thus, under the pKEHP, employers may wdl find
themsdves adjudicating hedth care insurance dams
rejected by the insurance carrier.  Specific OPM duties with
regad to reviewing hedth insurance cdams under the
regulation, that could be borne by each company could
indude:

iva Reguest tha the covered individua submit
additiond information;

ivb  Obtan an advisory opinion from an independent
physician;

ivc  Obtan any other information as may in its judgment
be required to make a determination; or

ivd Make its decison based soldy on the information
the covered individud provided with his or her
request for review.

ivd Within 90 days dfter receipt of the request for
review, the company, based on the existing OPM
regulation, would ether: (i) Give a written notice of
its decison to the covered individud and the
carier; or (i) Notify the individud of the datus of
the review.

xiv.e. The company, upon its own motion, may reopen its
review if it recaves evidence that was unavalable
a thetime of itsorigind decison.

Litigetion After a covered individuad exhausts both carrier
and employer gpped mechaniams, federa regulations alow
the damant to seek judicia review, i.e. go to court, on the
denied dam.®

Judicid Review and Company Legd Expenses.  Section
890.107 “Court Review,.” detals the specific regulations
governing judicid review of hedth care dams. In addition

32 Section 890.105, Title 5, Code of Federal Regulations, (a)(1).

% 1hid.
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to covering a number of legd issues, the regulaion
specificdly dates, “A covered individud may seek judicid
review of OPM's find action on the denid of a hedth
benefits dam. A legd action to review find action by
OPM invalving such denid of hedth benefits must be
brought against OPM and not againgt the carrier or carrier's
subcontractors.”3*

Therefore, if the pKEHP regulations pardld the existing
OPM regulaions with the private companies standing in
the place of OPM, the private employers are:

1 Subject to being sued by employers and
other workers for hedth care clams denied
by the insurance carrier; and

2. The insurance carier nor any of ther
subcontractors that denied the clam ae a
party to the lawsuit.

Reporting  Requirements. The federd  regulatory

requirement to provide al workers with hedth insurance
would result in subgtantid reporting requirements.  These
record keeping and requirements would likdy be
paticularly onerous on employers who utilize trangtory
and/or seasond employees.

Section 890.110 “Employment Reconciliation”  requires
that “Each employing office must report to each carrier or
its surrogate on a quaterly bads the names of the
individuds who are enrolled in the carrier's plan in aformat
and containing such information...”

Thus, each employer must not only prepare quarterly
reports on each employee, but those employers who offer a
choice of hedth plans must prepare different reports for
each insurance carrier.

xvii,a Reconciliation Reguirements. After each carier
receives their quarterly report from each employer,
they are required to “compare the data provided
with its own enrollment records. When the carrier
finds in its totd eolment records individuds
whose names do not appear in the report from the

Section 890.107, Title 5, Code of Federal Regulations, ().
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employing office of record, the carrier must request
the employing office to provide the documentation

necessary to resolve the discrepancy.”

Thus, following the filing of each quarterly report
with each insurance carier, the employer may need
to engage in a reconciliation process. The process
is likedy to be more detaled and complex for
companies which experience reaively high leves
of employee turnover, such as those firms which
make greaster use of temporary and/or Seasond
employees or for those companies where high
turnover levels are inherent in the naure of the
business, such asin thefast food indudtry.

Plan Standards. Federd regulations st minimum
gandards for hedth care plans. The OPM standards for
hedth care plans are quite detaled and may be found in
Sec. 890201, “Minimum standards for hedth benefits
plans” Two key aspects of the regulation, 1) OPM must
initidly approve the hedth care plan as meding minimum
standards; and 2) the hedth care plan needs to continue to
mest the minimum standards.

xviii.a Employers, therefore, would need to ensure
that hedth care plans under consderaion
meet with gpplicable federd regulations for
minimum standards.

xviii.b Employers  would have an  ongoing
obligation to ensure that sdected carier(s)
continue to meet fededly required
minimum standards.

Carrier Standards. In addition to sgting minimum
dandards for hedth plans, federd regulations dso set
minmum dandards for hedth insurance cariers.  The
minimum standards for hedth cariers are detalled in 48
CFR subpat 1609.70. The minimum sandards
requirements include, “Timely and accurate adjudication of
cdams or rendering of medicd savices” and having a
“sygdgem for accounting for costs incurred under the
contract, when required, which includes segregating and
pricing FEHB medicd utilization and dlocating indirect
and adminigrative costs in a reasonable and equitable
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manner.”  Other standards pertain to fiscd responghility
and integrity.

Although these minimum carrier sandards may not directly
impact employers, the employers would likdy have an
implicit fiducdary responghbility to ensure that hedth
insurance plan(s) they offer are from carrier(s) meet at least
meet minimum federd standards so as to avoid the risk of
losng coverage should ther carier(s) be disbarred.
Federd regulaions®™ set the procedures for hedth benefits
plans and cariers to be excluded from those that are
eigible to provide coverage.

Family Coverage. Federal regulations (Section 890.302)
provide extendve discusson of family members who ae
eigible and not digible for coverage. However, snce the
pKEHP, a this point in time, only gppears to require
coverage of al workers but not necessarily ther families,
these provisons may or may not apply to the proposed
Kerry hedth care plan.

Continuation _of Enrollment. Federd regulaions require
that hedth care coverage be continued “without change’
when a worker “moves from one employing office to
another, without a break in service of more than 3 days,
whet?éar the personnd action is designated as a transfer or
not.”

Thus, an employer would not likely to be able to suspend or
discontinue coverage when a worker changes locations,
even if that change is precipitated by disciplinary issues.

Discontinuation _ of  Enrdllment. FEHB regulations
generdly place the last date of enrollment in the coverage
a the “last day of the pay period in which he/she is
separated from the service other than by retirement...”
Additiond regulations apply to employees who ae
furloughed or for “temporay employees, under certan
cdrcumgances, whose pay “is insufficient to pay the
withholdings for the plan...”

35 Sec. 890.204, “Withdrawal of approval of health benefits plans or carriers,” Title 5
CFR.

36 gac. 890.303, “Continuation of enrollment,” Title 5 CFR.
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xxii. Coverage for Former Spouses. The federd regulations
governing the FEHB include regulaions gpecific to, in
some indances, covering former spouses of employees.
For example, the regulaions applicable to employers date
that, the “employing office will st up a method for
accepting gpplications for enrollment informing the former
soouse what documents to submit and where to submit
them for an dighility deeminaion, and collecting
premium payments. The method will include procedures
for verifying the digibility requirements...”>’

xxiii.a Employer Obligations to Former Spouses.
The federa regulations st up a series of
paperwork and related requirements that
employers must carry out with regard to a
least certain former spouses. For example,
the “employing office will send the former
gouse notice, in writing, of its decison.
When an employing office informs a former
goouse of his or her dighility to enrall, it
will identify the documents on which it
based its decison and will incude a
premium payment schedule and statement of
the requirements for continued
enroliment...”38

XXiii.b. Apped Rights for Former Spouses.

The regulations st gpped rights for certain
former spouses to maintain their hedth care
coverage through their  husband swife's
foomer  employer. Specificdly,  the
regulations date that if “the former spouse
does not qudify for hedth bendfits
covarage, the employing office mugst give
the former spouse a reconsderation right
under Sec. 890.104.”

xxiv. Employer Duties to Mantan _and Provide Information to
Employees and  Ther Families About Ther Rights
Federa regulations require employers to undertake specific
information dissemination procedures.  This information

37 Sec. 890.808, “Employing office responsibilities,” (b)(2), Title 5 CFR.

38 Sec. 890.808, “Employing office responsibilities” (b), Title 5 CFR.
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has to include not just data about the hedth care plans but
dso st “forth their rights...”3°

The duties st forth by the regulations are not merdy pro
forma information about the hedth coverage plans but
would aso require employers to “establish procedures for
notifying the former employees, child, or former spouse
about his or he dighility to ewdl, induding what
documents ae needed to determine digibility, and for
accepting enrollment registrations.”*°

Thus, it gppears that the pKEHP would require employers
to not only mantan records, including contact informeation,
about current workers, but adso to maintan and update
contact about the workers current and former family
members. By way of example, it appears tha, if a firm
were to hire someone to play Santa Clause for a few weeks,
the company would be under the obligation to mantan
records for the foreseegble future on contact information
regarding the worker's spouse, former spouse(s), and
children and to contact them about ther potentid digibility
for hedlth benefits.

The same dtuation would seem to apply to summer
employees a retaill stores, fast food restaurants, contractors
and other workers. There does not appear to be any
provison in the regulations for either, former workers who
have not provided forwarding contact information or who
may not know (or care to divulge) the location(s) of ther
children and/or former spous(s).

2. Adopt Disease Management and Care Coordination Programs to
Improve Quality and L ower Costs

< In an effort to reduce the cost of medicd care, the pKEHP sates that
innovative “programs targeting patients with chronic conditions have
illustrated that both the human and cost consequences of chronic diseases
can be dleviated through hands-on medicd management. Employers and

39 Sec. 890.1111, “Employing office responsibilities” (a), Title 5 CFR

40" Sec. 890.1111, “Employing office responsibilities” (b), Title 5 CFR
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ther insurers must adopt mode programs to receive the premium
rebate.”**

The disease management provison of the pKEHP is, potentidly, the most
persondly intrusve, privacy-invading aspect of the Kery plan. At a
minimum, a potentidly effective program could involve employers
callecting highly persond hedth informaion about ther workers. The
information that employers may need to collect in order to deveop
appropriately-tallored wellness plans could range from the mundane, such
as height, weight and blood pressure. Furthermore, the wedlness
information employers may be required to provide to their workers could
range from digtary guidance to recommendations regarding lifestyle
choices such as smoking, drinking, exercisng, and practices with sexud
partners.

It would seem likely that employers would be required to adhere to the
gringent federd HIPPA privacy regulations with regard to dl information
collected and distributed under the wellness program.

Although there a wide range of wellness programs. For the purposes of
this anadyss, the “modd” wedlness pro%ram is based on one described by
the US Office of Personnel Management.*

Among the badc information included in the OPM wellness guide are
Satements such as

 ‘“the workplace is a logicd place for employees to receive
preventive hedth services”

e “It is essntid that employees have convenient hedthcare
opportunities and the information they need to spend their time
wisdly. Providing such services a the Federd worksite can be an
effective way of meeting that need, and many of these services can
be accessed without charge to leave’

— It appears, therefore, that under the wellness provisons of
the pKEHP, employers could be required to make
preventative hedth services available to al of ther workers
free of charge.

41« John Kerry’'s Plan To Make Hedlth Care Affordable To Every American.”

[emphasis added]

42 « A Federa Workplace Guide To Preventive Health Services”
http://mww.opm.gov/ens/hea th3.asp.
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< The OPM document covers a range of preventative hedth issues. For the
limited purposes of this anadyss, the only section of the document that
will be discussed in the one entitled, “What Preventive Hedth Strategies
Can Agencies Develop for Their Employees?’

< The OMB manud ligs five specific preventative, i.e. wellness, drategies
for employers. In the absence of more detalled information from the
Kery campaign as to what dements would be included in a mandatory
wellness campaign for employers, the current OPM guide will serve as a
proxy document for this andyss. The five basc welness mandates for
employers discussed in the OMB document are:

»  Educate Employess,

»  Offer Preventive Health Screenings at the Worksite;
*  Provide Follow-up Feedback;

e Offer Intervention Programs, and

e Launch aMarketing Campaign

< OPM provides a series of detailed sub-steps for each of these five wellness
program components.

a. Educate Employees

< OPM explans that, “Agencies can provide information to help
employees understand their risks for disease and the tools for
making hedthy lifestyle choices”

< OPM dso deails a series of specific steps that employers could
engage in to support wellness education among their employees.
Since the pKEHP envisons wellness programs as being mandatory
for employers in order to reduce hedth insurance premiums, it
could be reasonably presumed that the following steps, or andogs
of these steps could well be regulatory mandates on employers.

I. Didribute hedlth education brochures and pamphlets on a
variety of preventive hedth topics.

. Thus, employers would ether have to draft or, more
likely, purchase brochures and pamphlets, in
gopropriate languages, for  didribution  to
employees. The employers would aso need to
alocate storage space for the materials and to set up
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an inventory control  sysem  for  each
brochure/pamphlet so as to know when they need to
order more copies. It is dso possble that the
employer would need to edtablish a forms-based
sysem 0 that they could document to federd
officias that al workers had receved the required
meaterias.

e Snce a dvese workforce will have differing
physcad and psychologicd needs, employers may
need to obtan wdlness materids specificaly
aopropriate  for workers  with  varying physcd
conditions, such as limited mobility, diabetes, heart
disease, visua imparment, etc. It is because of the
potentid need to talor the wdlness materids to
specific groups that employers could be required to
conduct the initid hedth assessment discussed in
Section V.A. 2. of this document.

Didribute an employee hedth newdetter with a regular
feature about preventive health services.

e Thus a firm would be required to ether assgn a
(hopefully) qudified worker to the task of writing a
hedth news letter or spend the money to purchase
such anewdetter from acommercia service.

Create a web page with links to other important screening
information.

e Thisreguirement involves multiple steps including:

— Reaning the sarvices of a qudified web
dedgner, or resssgning an in-house web
programmer from other duties; and

— Researching appropriate hedth materids for
incluson in the newdetter;

— EBEnsuring that any mateid used in the
newdetter are in compliance with copyright
restrictions, and

— Providing management  coordination  to
ensure success of the project.
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“lunch and lean” sessons on preventive hedth

Fulfillment of this potentid regulatory mandeate
would require that the employer retain the services
of a qudified hedth care professond able to
provide usgful information on preventative hedth
care issues.

— To the extent that employers offer flexibility
in when their workers take lunch bresks, it
may be necessary for employers to schedule
multiple educationa sessons.

— Employers who have workers who perform
ther duties off-dte, i.e. deivery drivers,
technicians who work & client dtes, etc., it
may be necessty to schedule specid
sessons, a company expense, for off-dte
employees.

— Employees with specid needs, hearing or
visua impairments may require specid ads.

V. Conduct hedth risk appraisds or other types of risk
questionnaires. Assessing the state of employee hedth was
discussed earlier in this document.

Some employees may be very reluctant to cooperate
in providng  sendtive  andlor potentialy
embarrassing information to their employer.

The employer would likdy need to retan the
savices of a highly skilled expert in order to
gopropriately assess employee hedth.

Information gleaned from the assessment would
likdy subject the employer to having to comply
with the dealed and potentidly expensve
requirements of the HIPPA privacy regulation.

Workers may resent be counsded, though
newdetter, company websites, etc., on the potentia
need for them to modify ther lifestyles in aress
ranging from diet to exercise to practicing safer sex.
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V. Make videos and reading materids avalable through a
lending library.

e This potentid regulatory mandate would require
employersto, & aminimum:

— Establish space within the office for the
lending library;

— Sdect appropriate hedth care books and
videos,

— Ensaure that the books and videos encompass
the linguidic needs of the company’s
workforce; and

— Create a check-out sysem for lending the
wellness materids.

Offer Preventive Health Screenings at the Worksite

This regulatory mandate would require that workplaces become, at
leest on a temporary bass hedth dinics  Although it is possble
that find pKEHP regulations could scde back the program
requirements, there is no such indication in the materids provided
by the Kerry campaign.

The OPM materids dates, that agencies, i.e. employers, “can make
it convenient for employees to receve hedth screenings by
offering them on-site.”

* No indication is provided as to how much such screening
would cost or who would bear the economic burden.

*  Popular screening suggested by the OPM materids include,
body fat, cholesterol and blood pressure measurements,
hedlth risk gppraisas, and cardiac risk profiles.

— Of course, dl hedth information gleaned from such
screening would be subject to the HIPPA privacy
protection regulations.

I. Screening and related welness hedth care
sarvices suggested, but not mandated, by
OPM include:
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i.g.
i.h,

Bring sreenings to the employee with
mobile hedth screening vans or conduct
screenings such as a  blood  pressure
measurement a the employees work
dation.

Egablish an annud hedth far and offer
preventive screenings and hedth
information on a variety of topics. Use this
checklig to meke hedth far planning as
easy as possible. Check with other agencies
to gather hedlth fair idess.

Obtain agency permisson before proceeding
with any plans.

Determine if and when employees can be
excused from work to attend.

Conault with and involve locd union
representatives.

Organize and plan the far a least eght
weeks prior to the actua date. Stay
organized.

Identify god's and audience.

Develop atheme to attract participants.

Make sure fair themeis not too broad.
Consider audience' s needs.

Sdect afar date and time.

Sdlect aday in the middle of the week.

Avoid scheduling around amgjor holiday.

Check that no other agency events are
scheduled that day.

Get agpprovd of the schedule and secure
building space from building services.
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i.aa

i.ab

i.ac

i.ad

Ensure that space is accessible to employees
with specid needs.

Send a letter to building services about the
event.

Inform building services of any changes in
the schedule.

Make security arrangements.
Notify building security of dl fair plans.

Hold meeings with building security to
discuss their concerns.

Discuss movement of vendors in and out of
the building.

Notify  building security of  planning
changes.

Deveop alig of hedth fair activities.

Offer nontraditiond activities such as
seated massage to draw awider audience.

Prepare a ligt of organizations to invite to the
fair.

Include nationa and loca groups.
Consder available space for table set up.
Contact vendors.

Invite organizations by phone.

Mal a formd written invitaion to dl
parties.

Ask organizations that cannot attend to send
materids.

Use a tracking form to record important
information about the vendors.
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i.ah  Condruct a floor plan, assgning each
organizetion and activity to a paticular
table.

It should be noted that dthough a wellness program would be
mandatory under the pKEHP, it may not necessarily have to be as
detailed as described in the OPM plan.

However, even if conducted in an abbreviated fashion, the OPM
document illugtrates the subgtantid management and daff time and
expenses that would be required to conduct wellness education and
screening events.

Provide Follow-up Feedback

In addition to providing workers with hedth care screenings, and
the results of their tedts, it is dso important, according to OPM, to
encourage “employees to share results of screenings with their
hedth providers. Hedth services provided a the worksite should
not be a subgtitute for the regular source of care employees have
through their hedlthcare provider.”

Therefore, OPM recommends that the hedlth screenings should:

I. Conduct hedth risk apprasds that include an individud
evauation of the results.

. Make arrangements for a professona to share the results of
the screening tests and offer hedthy solutions.

. Provide one-to-one counsding or group educaion
opportunities.

On one hand, the medica advice provided on this section appears
to be sound and beneficid. On the other hand, the
recommendations are likdy to involve both sgnificat time and
expense by ether management and/or specidty consultants.  For
example, one-to-one counsding or group education activities by
qudified personnd ae not likey to be budget priced, particularly
for companies tha are smdler ad/or experience lower profit
margins.
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Offer Intervention Programs

OPM recommends that employers “should look a ways to
encourage podtive  behavior change. Agencies can  offer
intervention activities such as smoking cessation classes or
nutrition counsding” The agency goes on to explan that it is
important for employers “to evauate whether workplace poalicies,
practices, and physica environment support these measures.”

OPM provides a series of recommended seps for intervention
programs. As with other OPM recommendations, it is not clear
that dl of the recommendations are appropriate or would be
required for adl employers. However, the breadth and scope of the
recommendations clearly indicates that the government is seeking
ubgtantive, not dmply pro-forma intervention actions by
employers.  The specific intervention programs recommended by
OPM include:

I. Provide a variety of opportunities for employees to learn
about, or to make, hedthy behavior changes through
classes, videos and sdf-help maerids.

i. Choose hedlth topics that meet Hedlthy People 2010 godls,
a broad-based initigtive led by the U.S. Public Hedth
Service to improve the hedth of Americans.

il Provide a variety of opportunities for employees to learn
about, or to make, hedthy behavior changes through
classes, videos and sdf-help materids.

Iv. Survey employees to deveop programs aound ther
interests.

V. Deveop policies that dlow flexible work schedules to
permit participation in hedth activities.

Vi. Stock the cafeteria, snack bars and vending machines with
hedlthy food choices.

Vii. Provide a shower or locker room for those who exercise at
work and a bike rack for those who ride a bike to work.

Although the suggeted intervention methods may prove
beneficid, there is no discusson as to the cost burden on
employers of providing even some of these measure. For example,
for many employers, the cost of ingaling shower and locker room
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faclities could wel be prohibitive.  Furthermore, even if a
company were to provide such facilities in that resources are
finite, they would likely have to make cut back in other aress such
a hedth and safety training, continuing education for employees
and, possibly, reduced pension fund contributions.

Ultimately, the red problem with the OPM recommendations is
not that they are themsdves bad or harmful but rather that they
appear to be developed by persons who have absolutely no
experience in operating a busness and making payroll.  Ivory
tower suggestions as to how to improve the hedth of the American
workforce may wel prove useful for publishing academic papers
or campaign documents but have little practicdity in improving the
health of American workers.

Launch A Marketing Campaign

In order to promote the government's welness campaign, OPM
has developed a detailed set of recommendations for promoting the
wellness program.

Specific federa recommendations include:

I. Agencies should find effective ways to promote ther
preventive hedth programs.

i. Begin with communiceting the purpose of the program and
the agency’ s commitment to the program.

il Assure tha persond hedth information will be kept
confidentiadl and make gspecia efforts to encourage those
lesslikely to participate.

Iv. Make the programs accessble and enjoyable for
employees.

V. Keep the program visible and continue to find ways to

make it better.

Vi. Use a wdlness committee to get marketing idess and to
help promote the program.

Vil. Use technologies such as email, voice mail and Internet and

I ntranet web pages.
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Look a the entire year's events in order to schedule
activities at the most convenient and effective times.

Coordinate activities with naiond hedth observances.
Hedth observances are specid months, weeks or days
devoted to promoting particular hedlth concerns, and many
hedth organizations have free or low cost promotiond
materias to go aong with the observance.

Look for opportunities on the agency’s cadendar to schedule
activities. For example, schedule a hedth screening or
educationd sesson a a supervisory traning  session,
coordinate a fun run a the annua picnic, or introduce the
employee hedlth program a new employee orientations

Although the government’'s welness campaign marketing program
is divided into a number of specific steps, it needs to be understand
that each and every one of those steps requires a series of resource-
intengve activities For example, a rdaively smple item such as
vi, “Use a wdlness committee to get marketing idess and to help
promote the program.” This gtep, a& aminimum, involves.

Devedoping an organizationwide communication campagn
to solicit members to sarve on the committee;

Organizing the committee, (sdecting a Chair, detaling
assgnments etc.,);

Developing agendas,

Deveoping and testing communi cations messages,
Carrying out marketing activities,

Preparing progress reports,

Holding meetings, and

Refining activiies to improve messsge  communication
effidency.

Smilaly, a reativdy smdl task, such as “Use technologies such
as emall, voice mal and Internet and Intranet web pages’ dso
involves an extensve amount of work from skilled personnd. For

example,
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An organizing committee needs to be convened,

Multi-media (internet, voice, etc.) messages would need to
be developed and approved by the responsible committeg;

Web programmers would need to secure permisson to post
the materials on the company’ s website;

Hyperlinks would need to be created with established
websitesin order to promote access to the new materias.

Phone banks would likdy need to be edablished and
manned in order to communicate the verbal messages;

E-mail messages would need to be developed;

A sies of rdevant eemail addresses would need to be

compiled and made avalable to the organizing committee;
and

Legd counsd should be sought to ensure that transmisson
of the unsolicited e-mall messages does not violate federa
and/or state anti-gpam ordinances

In short, even if a budness were to engage in only a smdl handful
of the recommended wellness activities, smdl and medium-szed
firms would need to devote substantia resources to the project.
Thus, the companies would need to ether:

Retain additiond personnd (whom would be entitted to
hedlth benefits); or

Redirect exiding personnd away from their regular duties
in order comply with the regulatory mandates inherent in
the Kerry hedlth plan.

However, snce the welness plan and other requirements of the
pKEHP ae only mandaory on employers participatiing the
program, employers may choose to opt out of the program by not
offering/ceasing to offer hedth insurance to their workers.
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Share Savings With Workers

<

The find set of regulatory mandates employers would be requited to
adhere to in order to potentidly qudify for the reduction in hedth care
premiums isto “ share savings with workers”*3

As was the case for the other regulatory mandates necessary for businesses
to comply with in order to potentidly obtan the lower premiums, the
gpecific regulatory requirements to share cost savings with workers are not
contained in the busness-specific verson of the pKEHP, “A Plan For
Stronger, Hedthier Budnesses” but indead ae included in the more
detalled “John Kery's Plan To Make Hedth Care Affordable To Every
American.”

The Kerry Flan initidly assumes that hedlth insurance saving from

reducing catastrophic coverage costs would be passed to workers through
“higher wages, maintain[ing] benefits, and mak[ing] investments that hep
employers and workers dike”** The pKEHP goes on to state that hedth
“economids predict that these savings will automatically be passed onto
workers in the form of higher wages andlor other forms of
compensation.”*

However, if the expected hedth care insurance saving are not seen as
being passed on to workers, the pKEHP cdls for ingtituting a regulatory
regime to force to employers to pass the aleged saving on to employees
through multi-agency regulatory program. Specificaly, the pKEHP dates
that if “employees do not share in the swvings, the Secretary of Hedth and
Human Services and the Secretary of Labor would develop policy options
to ensure that employers do share these savings with workers.”®

The pKEHP does not ddineate the specific regulatory mandates that
would be imposed on busness to ensure that hedth insurance savings
were passed on to employees. Nor does the Plan indicate the minimum
share of any savings that would be need to be passed on to workers, the
time-frame for determining when those saving occurred and when they
would need to be shared with workers or the dgorithm for caculaing any
hedlth insurance savings.
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However, based on a number of exiging regulatory programs, there are
some common regulatory dements that would likely need to be included
in the Kerry regulatory program

Federd determination of the minimum quantity of savings to be
passed to workers.

An interagency task force, likdy supplemented with outsde
medical and economic experts, would need to convene one or more
meetings to determine the threshold vadue for minimum insurance
savings to be passed to workers.

A Federal Register Notice of Proposed Rule Making (NPRM)
would need to be published which provides not only the proposed
cost savings plans but dso a series of mechanisms, such as record
retention and forms to be provided to the agencies by employers on
a regular bads, to hdp ensure that any find rule contans
appropriate enforcement mechanisms.

iii.a  In that the rule would likely be condrued as a mgor rule
under Executive Order12866, the proposed rule would need
to undergo review by the White House Office of
Management and Budget. The proposed rule would aso ke
subject to scrutiny under the other “good government” laws
such a the Regulaory Hexibility Act, the Unfunded
Mandates Reform Act, and the Data Quality Act

iiib  The agencies would need to fully evaduate the proposed
rule in light of dl comments received by stakeholders. The
agencies would then required to respond to the comments
when crafting thefind regulations.

iii.c.  Once a find rule has been developed and published in the
Federal Register, it is potentidly subject to protracted
litigetion.

Recordkeeping.  Companies would need to create and maintain
detalled records documenting that they have passed the required
shae of insurance premium savings on to employess in an
acceptable fashion.

iva Each company would need to develop a recordkeeping
mechanism with their insurance carrier(s) to document tha
saving have achieved as aresult of the pK EHP.
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iv.o. Each company would need to document that the share of
those saving that have been passed aong to employees in
an acceptable form, i.e. higher wages, benefits, etc,, Since
many companies dready have union contracts or other
incentive programs in place to regulaly rase employee
compensation, each company would need to develop a
mechanism for passng dong insurance savings in a
discreet form digtinct from other employee benefits.

iv.c. Grievance Procedures. In that it is possble that at least
some workers will fed tha they are not getting their far
share of the insurance cost savings, companies may need to
set up grievance procedures to adjudicate disputes. Should
these procedures not prove sufficient in a least some
ingtances, litigation may, at times, prove necessary.

Paperwork/Form Preparation. To ensure that companies are
gopropriatdy sharing insurance cost saving with workers, they
would likely need to prepare federd formswhich:

v.a  Deailed the actud insurance savings, and

v.b. Explaned how the required saving were passed on
to workers.

Form Filing. Companies may need to file their worker-sharing
plans with the appropriate agencies on aregular schedule.

Record Retention. Companieswould likely need to maintain

copies of dl forms filed with the government, as well as dl backup
materids, in event of ether a government audit or a dispute with

one or more disgruntled worker and/or e-workers.

How The Pool Would Operate

The pKEHP dates that it “proposes to create a "premium rebate’ pool that
will make hedth care more affordable for employers and employees by
helping out with certain high cost hedth cases. Under this proposd, the
pool would reimburse private and public employer and group hedth
insurance plans that meet cetan qudifications for a portion of
catastrophic  costs. ... The reaulting savings would decrease family
premiums by up to $1,000 annudly.”

Thus,
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1 There is no promise tha dl employers would benefit from the
rebate pool. Since the only potentia beneficiaries appear to be
those with catastrophic clams, it is possble, depending on exactly
how the pool in dructured, that many employers would not be
eigible for the reduced premiums even, even if they comply with
al of the gpplicable regulatory requirements.

2. There is no timetable, estimate or god in the pKEHP as to when
the pool would become operationd. Therefore, it is possible that it
could take years before an employer ieceived any benefits from the
pool.

3. The pKEHP contans no indication as to the regulaory/
bureaucratic apparatus that would need to be congtructed in order
to: 1) edablish and mantan the pool; and 2) edablish the
recordkeeping, paperwork, and other regulatory requirements that
employer would need to go through in order to potentidly gain a
benefit from the pK EHP pool.

< Therefore, it gppears a this point in time tha the reinsurance pool
asociated with the pKEHP contains a number of specific regulatory
mandates on employers but is rather more vague as to what, if any,
benefits they could expect to receive from the system.

Taxes Credits To Cut The Cost Of Health Insurance By Up To 50 Percent

Oveview of the Tax Credit Plan Under Senator Kerry’s “Plan For Stronger,
Hedthier Budnesses” “smal busnesses will recave tax credits to hdp them
provide hedth insurance for ther low and moderate-income employees. The tax
credit will cover up to 50 percent of the cost of the employers share of the
premiums.”

< However, the discusson of tax credits contained in “John Kerry's Plan To
Make Hedth Cae Affordable To Every American,” daes that
“Refundable tax credits for up to 50 percent of the cost of coverage will be
offered to amdl busnesses and ther employees to make hedth care more
affordable.”

e Thus, based on the two Kerry hedth plan documents, it is not clear
whether the tax credits would apply only to smal business low
and moderate income workers (as dtated in the Kerry campaign’s
Business-centric proposa) or to dl smdl busness employees
regardless of their income, as implied by the more detaled Kerry
hedth plan.
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To be consarvative, this anayss assumes that the tax credits would
goply only to low and moderate income workers.

Severd key questions arise as to how the proposed Kerry tax credit plan
would operate. Key questionsinclude:

Definitions of what conditutes a smdl busness In tha SBA
mantans a st of sndl busness ddfinitions, this should not be a
difficult issue

Definition of low and moderate employees. This has the potentid
to be ahighly contentious issue Snce:

ila  Wages have dggnificantly different purchasng power in
various parts of the country;

ilb  Wages vay gredly based on the <ill leve(s) of the
workers; and

ii.c There is no indication as to whether benefits would be
consdered as pat of the employees compensation package.
Given that benefits packages are often part of union contracts or
other employer compensation agreements, it is not clear how or if
benefits, including retirement benefits, would be consdered for
determining which workers condituted low or medium income
workers.

The dtuatiion could potentidly arise where employees could have
their hedth and/or retirements benefits reduced in order for the
employer to qudify for the tax credit.

Establishment of the low and moderate worker income cut-offs that would
aoply in order for workers to quaify for the tax credits would likely need
to be edablished through a federd rulemaking process.  Given the
magnitude of economic impact of the rulemaking, it would probably need
to go through OMB review.

It should adso be noted that dl forms, paperwork and
recordkeeping requirements associated with the pKEHP would
aso be subject to OMB review and approva. Such review and
goprovd would provide the opportunities for the separate
submisson of public comments to both the rdevant agencies and
to OMB.

All data and models used to determine low and moderate worker
income cut-off points for access to the reinsurance pool would be
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subject to the Data Qudity Guiddines of both the Department of
Hedlth and Human Services and the Department of Labor.

ila  In tha such data and models would be likely considered as
“influentid”  finendd and ddtidicd  information, they
would be subject to the more rigoroudy robust tests that
aoply to such information. Affected parties would have the
right to petition for correction of information not meeting
the Data Qudity Standards.

ilb  Should affected parties not receive a favorable response in
reply to any Data Qudity petitions, they would have the

right of apped.

ii.c. It is possble, dthough not certain, that affected parties may
be able to seek redress in courts for agency decisons
regarding the use of data and modds that may not comply
with applicable Data Quality standards.

Reqgulatory Mandates Required to Participate in the Proposed Tax Credit Program

The Kery Hedth Plan sats two specific regulatory mandates on smal businesses
in order for their workers to be digible to participate in the tax credit program:

Smdl businesses would, apparently, have to offer their workers access to
the proposed “new Kerry-Edwards Congressond Hedth Plan..”*’
Although mandatory paticipation in the so-cdled Congressonal Hedth
Pan, as opposed to any other private sector hedth insurance plan, is not
expliatly gated, it is implicit in the text of the Plan snce no other option
other than the Congressiona Hedlth Plan is mentioned.

* The extengve regulaory maendates that smdl businesses would
need to comply with in order to offer such hedth insurance have
dready been summarized in thisandyss.

Small business seeking to obtain the proposed tax credit would “have to
pay at least 50 percent of the health insurance premium.”*®

e Itisnot clear from the text of the pKEHP for businesses whether
the insurance premium coverage would have to cover only the
workers or dso ther families ~ Should family coverage be
mandated by the Kery Pan, it could give busnesses an
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unintended and unfortunate incentive to discrimingte  agangt
workers with families

e Should smal business not be in a financid pogtion to afford to pay
a leest 50% of the Congressona Hedth Plan premiums, those
business may be forced to ether:

—  Opt out of the pKEHP, or
— Not provide any hedth insurance options for their workers.

Cut Administrative Costs By Eliminating Waste, Fraud And Abuse

Overview of the Cost Cutting Plan

The pKEHP for businesses discuss the benefits from diminating waste, fraud and
abuse. For example, the Plan dates, the “about 25 percent of the annua cost of
hedth care goes towards nonrmedicad costs - mainly paperwork and other costs
associated with preparing, submitting, cdculaing, and paying hills™®  No data
source is provided for thisinformation.

Although diminating, or at least reducing, waste fraud and abuse, would dearly
have macro economic benefits for the economy, it is not clear how or when these
benefits would trandate to specific tangible gains for businesses, except, perhaps,
for busnessesthat are hedth care practitioners.

The pKEHP has dready promised premium reduction of up to $1,000 for
businesses that paticipate in the Plan. It is not cler whether any reduced
premiums resulting from dimination of waste, fraud and abuse would be in
addition to those premium reductions or are subsumed in the estimate of reduced
premiums.

Although the business-centric pKEHP ligs three specific mechaniam for cutting
adminidrative codts, it is not a al clear how these mechanism apply to employers
who are not in the hedth care industry. For example, the three adminisirative cost
cutting mechanisms listed in the “Plan For Stronger, Hedlthier Businesses,” are:

I. “Ensuring that dl Americans have secure, private medica records by
2008, which will diminate unnecessary tests and reduce serious medicd
erors by as much as 88 percent.” No data source is provided by the
pKEHP for the gatistical information.

9 lhid.
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i. “Giving hedth providers technology bonuses to samplify and dreamline
their paperwork - dlowing patients to spend more time with doctors and
lesstimefilling out forms”

. “Require insurers doing busness with the federd government to use
advanced systems.”

Although dl three of these regulatory mandates for improving adminidrative
efficiency may potentidly have benefits as wel as codts, to some businesses in
the hedth care indudry, their rdevance to the great maority of busnesses is, a
best, uncertain. For example, it is not & dl cler wha reevance requiring
insurance providers doing business with the government to use advanced
technologies has for auto pat manufacturers, retailers, condruction companies,
barbers, tavern owners and the plethora of other businesses which make up the
backbone of the American economy.

The only gpparent explanation for including these regulatory mandates in the
busness-centric verson of the pKEHP is that a future Kery Adminidration
intends to rely, on part, on a “trickle down” theory of hedth care costs whereby
the bendfits given by the government to large hedth care providers eventudly
make their way down to smaller businesses.

Regulatory Mandates Required to Paticipate in the Administrative Cost Cutting
Han

One gspecific series of regulatory mandates that would gpply to hedth insurers
under the pKEHP is for private insurers to “have to use this smplified technology
gandard as a condition of doing business with the Federd government (Medicare,
Medicaid, and the Federal Employees Hedlth Benefit Program).

Thus, in addition to the mandates on the government to develop Specific
definitions of gmplified technology dandards dong  with  implementing
timetables, gpplicable businesses, at a minimum have to:

* Lean the new federa regulatory mandates and understand how they apply
to the specific business,

*  |dentify applicable technology standards,

e Obtan bids from competing vendors for required technologies/services
and/or processes;

* Negotiate with competing bidders to obtain the most advantageous
business arrangements for the equipment and/or services;

» Arrange financing for the new equipment/services,



* Arrange for employee training in the use of the new equipment and/or
SENViCes,

e Arrange for service contracts to mantan/update the new equipment
and/or services,

e Integrate the new equipment/services and/or processes into  existing
business practices,

 Maintan records demondrating that the company in complying with al
goplicable new federa regulatory mandates, and

 Prepae and file forms with federd agencies demondratiing compliance
with the new, more efficient, regulatory requirements.

D. Reduce Medical Malpractice Premiums

1. Overview of Reducing Mapractice Premiums

< One of the gods of the pKEHP enumerated in the campaigns plan for stronger
hedthier busnessisto reduce medical malpractice premiums

* Doctors leaving the practice of medicine as a the result high mapractice
insurance rates has been well documented.>

< The pKEHP includes a number of provisons to discourage frivolous mapractice
auits including sanctions againg lawyers who repeatedly file such suits.

< The pKEHP provides no esimations or approximations of how much employers
and/or workers could expect gan from the promised reduction in malpractice
rates over any given period of time.

2. Regulatory Mandates

< Although medicd madpractice portion of the pKEHP busness plan does not
promise any tangible benefits for busnesses, except perhaps for the medica
practice and insurance indudries, thus portion of the plan does require new
regulatory mandates.

< Specificdly, the pKEHP requires “tha a qudified specidig certifies a medicd
mal practice casg's merit before it is dlowed to move forward.”

®0 Taylor, James M, and Meier, Conrad F., “ Jury Awards Forcing Doctors off the Job,”
Hedth Care News, March 1, 2003, The Heartland Ingtitute.
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< Although the pre-qudification requirement for medicad mapractice cases may,
potentidly, have merit, they raise a host of question not addressed by the pKEHP.
Soedificaly:

*  Who would organize the system under which specidists would pre-screen
potential mal practice cases? Options could include:

— Taxpayers, business and persond through federad, State and/or
locd governments;

— Stateor federd Bar associations;
— Budnessorganizaions, and
—  Non-Governmenta Organizations (NGOs).

e  Who would set the qudifications for individuds to serve on the pre-
screening board(s)?

*  Who would nominate qudified members to serve on the pre-screening
board(s)?

e Who woud sdect qudified members to serve on the pre-screening
board(s)?

*  Would there be an apped process in event one or more stakeholders
considered that a selected board member may be biased?

* How would the regulations be developed for te pre-qudification board(s)
operations?

— By government agencies through an Adminidrative Procedures
Act (APA) Notice and Comment process?

— By athird-party not subject to APA processes and protections?

Who would pay for the ongoing operations of the pre-screening review
board? Options could include:

— Taxpayers, business and persond through federd, State and/or
loca governments,

— Phydcians,

- Lawyers,
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—  Insurance companies,

— Pantiffs

—  Defendants; and/or

— A fund supported by multiple stakeholders.
Who would pay for the case-specific operations of the pre-screening
review board? Aswith the case of ongoing board operations, options
could include:

— Taxpayers, busness and persond through federad, State and/or
loca governments;

— Physdans

— Lawyers,

—  Insurance companies,

— Pantffs

—  Defendants, and/or

— A fund supported by multiple stakeholders.

Would there be an appeal process for the pre-screening board(s)’
decisons?

Who would establish the appeal procedures, if applicable?

Who would serve on any appeds board to ensure that they were
independent of the initid decison-making body?

Would the pre-screening board provide a smple yesno decison on
whether the mapractice case should proceed, or would they draft an
explanatory document?

Could a court view an initid decison by a pre-screening pand to dlow a
case to proceed as pregjudicia against the defendant?

Could any written record/decision from a pre-screening pand be admitted
into evidence in court?
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e Could a defendant who was wrongly accused of malpractice seek damages
from the plaintiff?

I mprove The Efficiency And Quality Of Care To Cut Administrative Costs

Oveaview: Improving Efficiency of Care

Based on an Inditute of Medicine Study, the pKEHP dates that “between 44,000
and 98,000 people die of medica errors every year.”!

The vast mgority of the injuries are “not caused by negligent doctors or hospitds,
but because of outmoded practices, habits and systems that fal to adequatey
protect patients from harmful errors.”>?

The pKEHP does not indicate any specific benefits that most businesses or their
workers could expect from the Kery campagn's plan for reducing medicd
erors. However, it is reasonable to infer that businesses and/or their employees
could eventudly enjoy some trickle-down benefit from the Plan if it were
successful.

However, some businesses in the hedth care professon may be digible to receive
a “quaity bonus’ that would enable “purchasers and providers to use upfront
capital to upgrade quality and reduce errors to improve outcomes.”

It is not clear from the pKEHP which parties would be digible to recaeive the
qudity bonuses. However, snce the proposd is geared to the hedth care
professon, it appears that both the bonuses and any adminidrative cost savings
would be redlized by the hedlth care industry, not the vast mgjority of employers.

Regulatory Mandates

There are a number of regulatory mandates associated with the Kerry plan to cut
adminigraive cogt through improved efficiency and qudity. However, these
mandates gppear to be somewhat vague, if laudable.

Specificdly, the pKEHP would require that “hedth care organizations and
phydcians that invet in advanced information technology ae rewarded with
financid incentives, including the funds needed to ingdl computerized
prescribing systems, which can reduce medication errors by 80 percent or more.”

51
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This regulatory mandate cdling for grester use of advanced technology raises a
substartid  number of important technica, regulatory and adminidrative issues
that would need to be address before the proposed could be implemented.
Specificdly, and a a minimum, the following issues would need to be addressed:

*  What organization would edablish the “advanced information technology”
standards that would be required in order to comply with the mandate and,
potentidly, qudify for aqudifying bonus.

— Would the organization with lead respongbility be a federd entity
with dsandards experience, such as the Nationd Inditute of
Standards and Technology (NIST);

— A private sandard setting and cetification body such as the
American Nationd Standards Ingtitute (ANSI); or

— A third party entity which may or may not be certified by ANSI.

e Any fedadly-rdaed dandard <setting exercise, whether  utilizing
consensus or market-driven consortia standards, would need to comply
with the applicable procedures contained in the Nationd Technology
Transfer and Advancement Act aswell as OMB Circular A-119.

Wha body would be organized and/or charges with assessng standards
compliance, i.e. whether the advanced technologies indaled by various hedth
care establishments are in compliance with duly formulated standards?

What records would busnesses need to maintan in order to demondrate
compliance with the new technology-based regulatory mandates?

What, if any, forms would hedth care providers need to send to the government
or other appliceble entity to demondrate compliance with the technology
mandates?

What gaff training and related exercises would companies need to engage in to
ensure that new information technologies were being properly implemented and
utilized?

What company business processes would need to be changed to take advantage of
the new information technologies?

What forms and supporting documents would relevant companies need to provide
to the government in order to quaify for the “funds needed to ingall
computerized prescribing systems....” ?



Conclusions

<

49

How would businesses finance any portions of equipment, training and related

expenses not covered by government funding?

Wha metrics would be applied to companies to determine whether the new

information services achieved their goals of reducing medicd errors?

Wha information would businesses need to mantan and provide to the
government in order to determine the reative success, or falure, of the new

information technology program in reducing medical errors?

What Data Qudity pre-dissemination review procedures would federd agencies

apply to the medica error information prior to dissemination?

What busness and/or individuds ae ultimady going to pay the expenses

associated with the proposed advanced medical information technology program?

In an effort to increase the hedth care coverage available to American workers,
the Kerry campaign designed a highly complex hedlth care plan that imposes
numerous new regulatory mandates on businesses in exchange for the promise of
certain benefits.

To gain some specific benefits such as tax credits and insurance premium
reductions, businesses would have to comply with numerous regulatory
requirements including providing hedth coverage to dl of their workers
(indluding part-time, seasona, temporary and contract workers) and adopting
disease management and care coordination programs.

The proposed Kerry-Edwards Hedlth Plan (pKEHP) fails to address the key
reasons why smadler businesses are less able to offer their employees hedlth
insurance: the adminigrative burdens and costs associated with offering hedlth
insurance.

Instead, the pK EHP would likely increase the administrative and regulatory
burden on many employers, particularly those utilizing part-time, temporary and
seasond employess, the net effect of which could be to reduce overal employee
benefits and possibly employment opportunities, by smaler businesses.

The business- specific dements of the pK EHP would, conservatively, impose at
least 225 regulatory mandates on businesses that participated in the plan. These
mandates would be in addition to the uncounted number of additiona regulatory
mandates inherent in other aspects of the pK EHP.
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Each mandate in the pkK EHP could potentidly trandate into avast array of
specific regulations. For example, one sentence in the Hedth Insurance
Portability and Accountability Act of 1996 (Sec. 264 of Public Law 104-191)
concerning patient privacy, resulted in 93 pages of regulationsin the Federal
Register.



