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Judicial Contributions to US
National Policy Change
since 1945
M A T T G R O S S M A N N , Michigan State University
B R E N D O N S W E D L O W , Northern Illinois University

ABSTRACT

How often, at what times, and on what issues do courts directly make policy or indirectly inﬂuence policy
making by other branches of government? We assess the judicial contribution to policy change using
268 policy histories covering 14 issue areas of US domestic policy making from 1945 to 2004. Contrary to
the prominent view that courts are relatively inconsequential policy-making institutions, we ﬁnd that
federal courts made or inﬂuenced nearly one in four signiﬁcant federal policy changes. Courts directly
made almost as many signiﬁcant policies as the executive branch and indirectly inﬂuenced about as many
signiﬁcant policies in other branches as Congress. We also ﬁnd that judicial policy making and inﬂuence
are concentrated in a few time periods and issue areas.

How often, at what times, and on what issues do US courts make policy or inﬂuence
policy making in other branches of government? Public law scholars generally see courts
as playing a limited and rarely independent role in policy making. Notably, these views are
based on analysis of court cases rather than comparing judicial policy making and
inﬂuence to that of the other two branches of government. We make the ﬁrst direct
comparison.
We examine the universe of signiﬁcant domestic policy changes across all branches of
government in the post–World War II period and assess how many involve the courts. In
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so doing, we provide a new kind of “interbranch perspective” on judicial policy making
ðMiller and Barnes 2004; Barnes 2007Þ, offering the ﬁrst estimate of the extent to which,
the times at which, and the issues on which US federal courts directly make policy or
inﬂuence policy making by Congress, the president, and administrative agencies.
To assess the judicial contribution to US national policy making, we code, aggregate,
and analyze information from 231 books and 37 articles on the history of domestic policy
making in 14 issue areas from 1945 to 2004. Our study is similar to a meta-analysis, but
we use case studies of policy making in particular issue areas as the raw data. From these
histories, we extract the judicial contribution to federal policy making.
Public law scholars will be surprised by the extent of signiﬁcant judicial policy making
and inﬂuence that we ﬁnd and that federal courts have made or inﬂuenced a signiﬁcant
amount of policy outside the areas of criminal justice and civil rights and liberties. We
ﬁnd that federal courts made or inﬂuenced nearly one in four signiﬁcant federal policy
changes.1 Courts directly made almost as many signiﬁcant policies as the executive and
indirectly inﬂuenced about as many signiﬁcant policies in other branches as Congress.
We also ﬁnd that judicial policy making and inﬂuence are concentrated in a few time
periods and issue areas. Federal courts made about one in ﬁve of the signiﬁcant policy changes that occurred during the second Truman and the Nixon/Ford administrations and most inﬂuenced other branches during the second Clinton administration. Federal courts made or inﬂuenced about half the policy changes in criminal justice and civil
rights and liberties, about a third on ﬁnance and commerce and social welfare, and about
a quarter on education, the environment, and labor and immigration.
We begin by reviewing previous theories and ﬁndings regarding judicial policy
making. Next we explain how our conceptualization of judicial policy making and inﬂuence is similar to and different from those used by others. Then we describe what
policy histories are and our method of compiling, coding, and analyzing them. Fourth,
we present and discuss our ﬁndings regarding the judicial contribution to US national
policy making, including differences across issue areas and time periods, both expected
and surprising, and offer reasons why policy histories may understate the extent of the
judicial contribution. Fifth, we assess the robustness of our ﬁndings. In closing, we
identify directions and describe methods for further research using our data.
PREVIOUS VIEWS OF JUDICIAL POLICY MAKING

US courts have long been perceived as relatively weak policy-making institutions, unable
to make policy or cause social change on their own. Dahl ð1957Þ found that the Supreme
Court most commonly makes federal policy only as part of national political regimes led
by the president and Congress. “By itself,” Dahl concluded, “the Court is almost
powerless to affect the course of national policy” ð293Þ. This view not only persists but
remains dominant today ðas discussed, e.g., in McCann ½1999, Frymer ½2003, Hall
1. In one case with respect to agricultural policy, a state court changed federal policy ðsee app. AÞ.
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½2011, and Howard and Steigerwalt ½2012Þ. As Rosenberg memorably and provocatively echoed Dahl in 1991, after closely studying judicial efforts to advance civil and
women’s rights, and reafﬁrmed in 2008, after closely studying recent judicial efforts to
advance same-sex marriage rights, “US courts can almost never be effective producers of
social reform” ðRosenberg 1991, 338; 2008, 442; emphasis in the originalÞ.2
Despite the prominent view that courts are relatively weak and inconsequential policy
makers, Dahl’s and Rosenberg’s views have been disputed ðsee, e.g., Casper 1976; Gates
1992; McCann 1992, 1994; Melnick 1994, 1996; Canon 1998; Flemming, Bohte, and
Wood 1998; Paris and McMahon 1998; Schultz and Gottlieb 1998; Zalman 1998;
Clayton and May 1999; Whittington 2003; Klarman 2004; Pickerill and Clayton 2004;
Tushnet 2006; Keck 2009; Swedlow 2009Þ, and many scholars point to particular areas
in which courts have made and continue to make policy ðsee, e.g., Melnick 1994; Epp
1998, 2009; Feeley and Rubin 1998; Mather 1998; Reed 2001; Frymer 2003; Keck
2009; Swedlow 2009Þ. The most signiﬁcant, broad-based challenges are found in two
recent studies. Hall ð2011Þ systematically identiﬁes 59 important Supreme Court rulings
in 27 issue areas in the period 1954–2005. He ﬁnds that the Court was most able to
make policy where its rulings could be implemented by lower courts and had popular
support, and it was still able to make policy where it had one or the other ðsee also Hall
2014Þ. Similarly, Howard and Steigerwalt ð2012Þ systematically examine long lists of
prominent, mostly federal, cases in seven issue areas. They ﬁnd that “courts can have a
huge impact” if they keep their policy making acceptable to the “executive-legislative
core” ð178Þ. These conditions for judicial policy making share signiﬁcant common
ground with those posited by Dahl and Rosenberg.
C O N C E P T UA L I Z I N G J U D I C I A L P O L I C Y M A K I N G A N D I N F LU E N C E

Our conception of judicial policy making and inﬂuence relies on the judgments of policy
historians ðas we will explain in greater detail belowÞ. These are studies of the most
signiﬁcant policy changes in broad areas of public policy. They are not studies of policy
failures or symbolic enactments that got no further than the institutions that announced
them. By design, they are studies of policy changes over at least 10 years, which enables
consideration of longer-term processes of enacting and entrenching signiﬁcant policy
change. Policy historians study how courts and other institutions and actors participated
in these processes and contributed to these signiﬁcant policy changes.
When policy historians credit national political institutions with making or inﬂuencing policy, they are recognizing that these institutions changed policy in ways that had an
important impact. That said, these policy histories are not systematic or theory-testing
studies of policy implementation or effectiveness. They highlight only policy changes
that, from a historical perspective, eventually resulted in signiﬁcant alterations of practice.
2. Rosenberg ð1991, 2008Þ gives less attention to the impact of judicial rulings on environmental
policy, legislative reapportionment, and defendants’ rights but comes to similar conclusions.
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Yet they do not consistently analyze how the policies were implemented or had the
signiﬁcant impact that they did.
Policy historians look for the most signiﬁcant events in the history of public policy in
each issue area, including judicial decisions that they judge as important enough to be
highlighted alongside landmark laws passed by Congress. With respect to judicial
inﬂuence, they look for judicial actions that lead to landmark policy changes by Congress
or the executive branch. The latter is a form of judicial impact recognized by public law
scholars.
Yet our conception of judicial policy making and inﬂuence—relying on the judgments of policy historians—is different from Dahl’s and Rosenberg’s and from the conception employed by many public law scholars. Consequently, our conception requires
some explanation and justiﬁcation.
Although Rosenberg builds on Dahl, they rely on somewhat different indicators of
judicial policy making and inﬂuence. Dahl is interested in the judicial role in a very
limited form of policy change. He deﬁned policy change as US Supreme Court invalidation of federal legislation on constitutional grounds within 4 years of its passage because he wanted to see if the Court would challenge the lawmaking majority that passed
the law ðDahl 1957, 286–90Þ.
Meanwhile, Rosenberg is interested in the conditions under which judicial policy
change affects society. He focused on court invalidation of governmental actions on
constitutional grounds that had a nationwide impact on large groups of people
ðRosenberg 1991, 2008, 4–5, 10–13Þ. Dahl theorizes that courts require political
support to make policy. Rosenberg argues that courts need favorable constitutional
doctrine as well as support for implementation of their policies in order to change society.
In some ways, our conception of judicial policy making and inﬂuence is broader than
Dahl’s or Rosenberg’s: in contrast to them, we include constitutional and statutory
decisions in our policy histories in any federal court that signiﬁcantly change policy
ðalthough we ﬁnd that 80% of these policy changes are decisions of the Supreme Court,
mostly constitutionalÞ. In other ways, our conception is more circumscribed than
Rosenberg’s: we look for court decisions that change public policy, but we do not
systematically assess their implementation or their effects on society.
Congressional and presidential scholars study the passage of major laws and major
initiatives of the president and the administration without feeling required to study their
implementation or verify the breadth of their impact on society before designating them
as signiﬁcant policy changes. From their perspective, counting policy changes as significant only to the extent that they are fully implemented and have their intended impact
on society, as some public law scholars want to do, seems idiosyncratic ðas noted by
McCann ½1992Þ. For example, like Brown v. Board of Education ð347 U.S. 483 ½1954Þ,
the Civil Rights Act of 1964 and the Voting Rights Act of 1965 also required executive
and judicial enforcement ðwhich was not always forthcomingÞ, but no one thinks that
these acts are insigniﬁcant policy changes as a result. In the eyes of these institutional
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scholars, initiation and enactment of policies are signiﬁcant policy changes, and their
implementation and impact are separate subjects to be taken up by policy scholars.
For their part, most policy scholars have abandoned a “policy cycle” view of the policy
process in favor of adopting the view that policy making occurs throughout the process
ðSabatier and Weible 2014Þ. Policy scholars recognize agenda setting, adoption, and
implementation, for example, as distinct stages of the policy process for heuristic purposes
and perhaps for focusing their research, but they view policy making as a continual
process that occurs throughout these stages, moves back and forth between them, and is
not the sole province of any particular institution in the US political system. Policy
changes can be made throughout this cycle and are never ﬁnal or untouchable. Policy
historians similarly seek to identify the actors and institutions that contributed to
signiﬁcant policy changes regardless of where they are located or when they occurred in
the policy process.
Our conception of judicial policy making thus adopts the view of policy making used
by other institutional and policy scholars and consequently puts the branches on an equal
footing, asking when judicial decisions are analogous to congressional laws, executive
orders, and administrative regulations in changing policy. Likewise, our view of judicial
inﬂuence is comparative: we look at how often the courts inﬂuence signiﬁcant policy
changes in other branches, just as we look at how often the other branches inﬂuence
policy change in the courts.
Thus, our conception allows us to compare the policy making and inﬂuence of federal
courts with that of other branches, which the more idiosyncratic conceptions of Dahl,
Rosenberg, and some other public law scholars do not. We are thus able to assess when
and where the judiciary makes or inﬂuences policy substantially more or less often than
the other branches. This still leaves open the question of whether judicial policy making
is less effective than that of other federal policy makers. Whether policy is made by the
courts or by Congress, administrative agencies, or the president, it may not be fully
implemented, may be unable to achieve the goals of its proponents, and may not have a
signiﬁcant impact on society ðSchuck 2014Þ. Comparing the policy-making activity of
the courts to that of other branches is a necessary ﬁrst step in testing theories about
relative court capacity.
The focus taken by some public law scholars on identifying the conditions for judicial
decisions to be implemented and to have an impact on society is a reaction and important
corrective to the practice among some earlier public law scholars of assuming that court
decisions are always going to be implemented and necessarily have a signiﬁcant impact.
Consequently, these kinds of studies should continue, and our data set can facilitate
additional research to study the extent to which and the conditions under which judicially
made and inﬂuenced policies were implemented and affected society ðas further discussed
belowÞ. But requiring every study of judicial policy making and inﬂuence to study
implementation and impact would prevent the kinds of valuable comparisons we can
offer here that create a foundation for undertaking such studies.

This content downloaded from 98.169.114.155 on Mon, 27 Jul 2015 05:55:37 AM
All use subject to JSTOR Terms and Conditions

6

|

JOURNAL OF LAW AND COURTS

|

SPRING 2015

C O M P I L I N G , C O D I N G , A N D A N A LY Z I N G P O L I C Y H I S TO R I E S 3

To estimate the frequency of policy making in the courts and judicial inﬂuence on policy
making in other branches of government, we use secondary sources of policy history.
These sources are authored by policy specialists reviewing extensive case evidence on the
political process surrounding policy making in broad issue areas, attempting both to
catalog the important output of the political process and to explain how, when, and why
public policy changes. These scholars, whom we call policy historians, identify important
policy changes in all branches of government and produce in-depth narrative accounts of
policy development.4
Our analysis is based on information from 268 books and articles that review at least
one decade of policy history since 1945. This information was compiled by Grossmann
and his research assistants ðas fully explained in Grossmann ½2013, 2014Þ. The sources
cover the history of one of 14 domestic policy issue areas from 1945 to 2004 ðsee table 1
for a listing and description of the contents of these issue areasÞ. We identiﬁed issue areas
and their contents on the basis of the Policy Agendas Project ðPAPÞ coding scheme,
available at policyagendas.org. The issue areas that were the subjects of the policy histories
included nearly the entire domestic policy spectrum, but not general government operations and defense, trade, and foreign affairs.5 Policy historians collectively uncover 790
instances of policy making in these issue areas that they consider signiﬁcant, primarily
laws passed by Congress but also executive orders, administrative agency rules, and court
decisions. Even though separate policy histories were consulted for each policy area, some
policy changes were identiﬁed in multiple policy area literatures ðsuch as Roe v. Wade
½410 U.S. 113 ð1973Þ in health care and civil rightsÞ.
Grossmann and his research assistants compiled published accounts of federal policy
change in PAP’s 14 broad issue areas using bibliographic and online searches ðas further
explained in Grossmann ½2014Þ. For each policy area, they used keywords from the PAP
topic lists and subcategories available at policyagendas.org ðsee table 1 for category
numbersÞ. They searched multiple book catalogs and article databases for every subtopic
mentioned in the PAP description of each policy area. To ﬁnd additional sources, they
then used bibliographies from these initial sources as well as literature reviews. To locate
the 268 sources used here, they reviewed more than 800 books and articles. Most of these
8001 original sources did not identify important changes or review the political process
3. In order to maintain consistency, some language in this article describing our sources, analysis,
measures, and methodological decisions is taken from Grossmann’s prior work ð2013, 2014Þ.
4. Mayhew ð2005, 245–52Þ used policy histories to produce his list of landmark laws; he championed them as more conscious of the real effects of public policy and less swept up by hype and spin
from political leaders than the contemporary judgments used by other scholars to understand policy
history.
5. Although some subtopics could be recoded into different issue areas ðe.g., media regulation
could fall under civil rights and libertiesÞ, these categories were developed via an extensive effort
funded by the National Science Foundation and have been successfully applied to analyze Congress,
the Supreme Court, and media coverage in dozens of academic articles.
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Table 1. Issue Areas and Content Descriptions
Issue Area Category ðPAP no.Þ

Included Issues

Agriculture ð4Þ
Civil rights and liberties ð2Þ
Criminal justice ð12Þ
Education ð6Þ
Energy ð7Þ
Environment ð8Þ
Finance and commerce ð15Þ
Government operations ð20Þ*
Health ð3Þ
Housing and development ð14Þ

Farm subsidies and the food supply
Discrimination, voting rights, speech, and privacy
Crime, drugs, weapons, courts, and prisons
All levels and types of education
All types of energy production
Air and water pollution, waste management, and conservation
Banking, business regulation, and consumer protection
Government organization and political rules*
Health insurance, the medical industry, and health beneﬁts
Housing programs, the mortgage market, and aid directed
toward cities
Employment law and wages as well as immigrant and refugee
issues
All types of tax changes and budget reforms
Space, media regulation, the computer industry, and research
Antipoverty programs, social services, and assistance to the elderly
and the disabled
Highways, airports, railroads, and boating

Labor and immigration ð5Þ
Macroeconomics ð1Þ
Science and technology ð17Þ
Social welfare ð13Þ
Transportation ð10Þ

Note.—The table reports the issue area names and descriptions of the common subcomponents covered within each
area. The numbers recorded are from the Policy Agendas Project. A full description of each issue area’s contents is available
at policyagendas.org.
*We did not search policy histories in the government operations category, so it is not one of the 14 issue areas we
discuss. We include it in the table for reference because two of the policy changes covered in other issue areas’ policy
histories were coded in that category.

surrounding them, even though their titles or descriptions suggested that they might.
Instead, many focused on advocating policies or explaining the content of current policy.
Consequently, these sources were not included in the database. To focus on broad
historical reviews of the policy process, sources that do not identify the most important
changes and those that cover fewer than 10 years of policy making are excluded. Sources
that analyzed the politics of the policy process from a single theoretical orientation
without a broad narrative review of policy history were also eliminated. The sources that
remain are true policy histories, covering a signiﬁcant period of history and providing a
narrative analysis of the most important policy changes during the period. Sources
discussing judicial policy making are listed in appendix B, while the full lists of sources
and policy changes, along with data sets with variables marking changes for whether they
occurred in the judicial branch and whether they included any type of judicial inﬂuence,
are available at Grossmann’s website ðhttp://www.artistsofthepossible.comÞ.
The next step was reading each text and identifying signiﬁcant policy changes.
Grossmann primarily used six research assistants, training them to identify policy changes
ðalthough additional assistants coded individual booksÞ. They followed protocols established by Mayhew in Divided We Govern ð2005Þ. He had previously tracked important
laws passed by Congress, but they added executive orders, administrative agency actions,
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and court rulings along with new laws identiﬁed by each scholar as signiﬁcant. They
included policy changes when any scholar indicated that the change was important and
attempted to explain how or why it occurred. As a reliability check, pairs of assistants
assessed the same books and identiﬁed 95% of the same signiﬁcant changes. For each
change, Grossmann and his assistants categorized it by issue area on the basis of the PAP
codebook. These issue area categorizations were based on the policy changes, not the
histories in which they were addressed. Thus, some policy changes discussed in a policy
history in one area were coded into a different area ðe.g., a criminal justice policy history
might address a civil rights policy changeÞ. They also coded whether it was an act of
Congress, the president, an administrative agency or department, or a court.6 Eighty
percent of signiﬁcant policy changes in the courts were made by the Supreme Court.
The cases of direct judicial policy making are varied, but each demonstrates an
important potential impact of the courts. For example, a 1974 Supreme Court case, Lau
v. Nichols ð414 U.S. 563 ½1974Þ, established the principle that antidiscrimination laws
applied to linguistic discrimination, expanded schools’ responsibilities regarding bilingual
education, and clariﬁed the scope of the Fourteenth Amendment ðMoran 1988Þ. A 1981
Supreme Court case, Diamond v. Diehr ð450 U.S. 175 ½1981Þ, enabled patents for
software and helped produce long-term changes in the telecommunications and computer industries ðJaffe 2000Þ. A 1966 Supreme Court decision, Baxstrom v. Herold ð383
U.S. 107 ½1966Þ, proscribed the rights of the mentally ill in the prison system and
brought risk assessment methods to court decision making ðFrank and Glied 2006Þ. A
1973 lower court decision, Pennsylvania v. Weinberger ð367 F. Supp. 1378 D.D.C.
½1973Þ, helped states mount class action lawsuits based on federal appropriations and
executive decisions ðDavies 2007Þ. A 1990 Supreme Court decision, Wilder v. Virginia
Hospital Association ð496 U.S. 498 ½1990Þ, provided institutional administrators of
Medicaid with standing to sue in court. The decision provoked many lower court
decisions that ordered higher state spending on Medicaid ðWeissert and Weissert 2006,
220Þ. Other instances of judicial policy making included high- and low-proﬁle decisions
in many areas.
Grossmann and his researchers also coded each explanation for a policy change in all
the policy histories for the factors that inﬂuenced it. Most policy historians rely on their
own qualitative research strategies to identify signiﬁcant circumstances. Policy historians
select their explanatory variables on the basis of the plausibly relevant events surrounding
each policy change with attention to the factors that seemed different in successes than
in failures, although they rarely systematize their selection of causal factors across cases.
The books that we use quote ﬁrsthand interviews, media reports, reviews by government

6. An assistant reassessed codes for policy-making venue and issue area and compared our codes to
those in the PAP database of all laws, executive orders, and court decisions. The Krippendorff ’s alpha
score was .90 for venue and .85 for issue area. This provides conﬁdence that the coding scheme was
applied reliably and is consistent with other research.
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agencies, and secondary sources. We rely on the judgments of experts in each policy area,
who have already searched the most relevant available evidence, rather than impose one
standard of evidence across all cases and independently conduct our own analysis that
is less sensitive to each context.
Our analysis included a search for what we call “judicial inﬂuence” on policy making
in other branches. The analysis asked whether authors mentioned any of three judicial
factors that played a role in policy making in Congress or the administration. The judicial
factors were a court ruling that required or inﬂuenced action, a fear of court intervention
ðsuch as members of Congress believing that the courts would overturn current policyÞ,
or a pattern of related lawsuits or threats to sue. Coders of the same volume reached
agreement on more than 95% of all codes.7 Comparisons of the explanations of different
scholars for the same change showed that some recorded more explanatory factors than
others. In the results below, we aggregate explanations across all scholars, considering
judicial factors relevant when any source considered them part of the reason for a change.8
Cases of indirect inﬂuence varied but demonstrated that other branches of government sometimes respond to the courts, often in tandem with other factors. For example,
the nearly unanimous passage of the Education for All Handicapped Children Act
followed from earlier court decisions ðGraham 1990; Switzer 2003Þ. Court rulings on
allowable levels of residues on foods forced Congress to act to avoid signiﬁcant economic
dislocation by passing the Food Quality Protection Act in 1996 ðKlyza and Sousa 2008,
49Þ. Courts were also credited with inﬂuencing administrative agency regulations on air
carrier certiﬁcation, leading to industry consolidation ðRose, Seely, and Barret 2006Þ,
as well as with the presidential assertion of federal jurisdiction over submerged lands,
which led to substantial legislative activity, environmental regulation, and energy development ðVietor 1980Þ. Courts also made decisions that inﬂuenced congressional and
administrative actions. For example, Nixon proposed emergency school aid programs,
and Congress passed this assistance in 1970 and 1972, responding to court desegregation
decisions.
These examples are all coded as judicial inﬂuence by our method. Judicial inﬂuence
means that at least one policy historian viewed the factor as relevant to a policy-making
action by another branch of government. These scholars did not always systematically
conduct a counterfactual analysis to reach the conclusion that a judicial factor was decisive and may not have viewed the judicial factor as the most important driver of policy change. The same methods were previously used to analyze the reported impact of
7. Percent agreement is the only acceptable intercoder reliability measure for many different coders
analyzing a single case; most reliability measures are designed to test agreement between a few coders
testing many cases.
8. This coding rule maximizes the number of factors considered inﬂuential. We use this coding
rule because many authors cite few or no inﬂuential factors for policy changes they consider important,
but they do so primarily as a result of stylistic differences rather than speciﬁcally discounting the role
that other historians say each factor played.
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media coverage, public opinion, international factors, and state and local factors on policy change ðGrossmann 2013, 2014Þ. The frequency of judicial inﬂuence on policy
making is similar in frequency to these categories of factors. Policy historians normally
mention only a few signiﬁcant inﬂuences per policy change, so the citations of judicial
inﬂuence are not tangential. Rather than citing every court case that inﬂuenced congressional policy changes, for example, they discuss only the most signiﬁcant factors in policy development and enactment, including judicial factors only when they were judged
among the most inﬂuential determinants of a policy change.
Among the explanations for policy change included in our data set, 84% came from
university faculty, with many of the remaining coming from authors working in government or think tanks. Most explanations came from authors with academic training in
political science ð30%Þ, history ð18%Þ, an issue area specialization such as health or the
environment ð18%Þ, or public policy ð10%Þ. There were also some from economists,
law professors, and sociologists. The studies used to derive the authors’ explanations used
a variety of methods, including quantitative analysis ð31%Þ, historical archives ð23%Þ,
and ﬁrsthand interviews ð19%Þ. These differences in methods or author types produced
only minimal differences in explanations, as discussed below ðsee also Grossmann 2013,
2014Þ. The vast majority of policy histories that we compiled identiﬁed more than two
policy changes and reviewed a historical period of at least 20 years since 1945.
THE EXTENT OF JUDICIAL POLICY MAKING

The key virtue of our analysis of policy histories is that it creates the possibility of crossbranch comparison. Our analysis enables reporting of the frequency of judicial policy
making and inﬂuence ðon changes in other branchesÞ as a fraction of all signiﬁcant policy
changes across all branches in each issue area or time period. This is quite different from
most studies of judicial policy making, which focus only on court cases.9
In total, we ﬁnd that federal courts made policy or inﬂuenced policy making by
Congress, the president, and administrative agencies in 23.3% of policy changes. This is a
combination of direct and indirect policy making, as depicted in ﬁgure 1. First, we
identiﬁed 125 signiﬁcant instances in the policy histories in which federal courts directly
made policy, accounting for 15.8% of all important policy changes during 1945–2004 in
the 14 domestic policy areas analyzed here. According to policy historians, the judiciary
is capable of making signiﬁcant new policies through its decisions, about the same
amount as the executive, although each made signiﬁcantly fewer signiﬁcant new policies
than Congress. Second, we also identiﬁed an additional 59 policy changes made by
Congress or the executive branch in which federal courts indirectly helped make policy
by inﬂuencing their work. For each branch, ﬁgure 1 reports the combined number of
9. Analysis of a universe of court cases would discover how many court decisions involve policy
making out of all court decisions, analogous to a study of all legislation that passes Congress or all
executive orders.
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Figure 1. Judicial policy changes and influence by branch of government. The figure
depicts the number of significant policy changes identified by policy histories that took
place in each branch of government along with the number in which policy historians
credited each branch with influencing another branch. The total in each column is thus the
number of changes that took place within each branch or were influenced by that branch
out of the total 790 changes.

policies directly made in that branch and policies made in other branches that involved
the branch’s inﬂuence. Policy changes inﬂuenced by the federal courts but made in other
branches were about as frequent as those inﬂuenced by Congress but made in the
executive branch or the courts. The executive branch was the institution that most
inﬂuenced policy making in other branches, which is not surprising given the president’s
role in Congress.10
To an extent not previously recognized in the public law literature, the judicial role in
policy making is analogous to what takes place in other branches. Congress also passes
many laws that are not recognized as signiﬁcant policy changes; the same is true of
executive orders and administrative agency rules. Policy making is only a small part of the
activities of both the executive and judicial branches. Across all branches, only a few
actions rise to a level of importance that is later appreciated as a signiﬁcant policy change.
When policy historians credit courts with making or inﬂuencing policy, they are being very discriminating. The relationship between judicial decisions that are significant contributions to policy change and other kinds of judicial decisions is captured in
10. The president and executive agencies are credited with inﬂuencing a substantial number of
policy changes in Congress and are also credited with inﬂuencing some court decisions.
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ﬁgure 2, which shows signiﬁcant policy changes made by federal courts to be a small
percentage relative to all US Supreme Court decisions and consequently a much, much
smaller percentage of all federal court decisions. This indicates that policy historians are
being conservative in identifying court decisions that have been signiﬁcant policy
changes.
Figure 2 further shows that signiﬁcant judicial policy changes are also few in number
compared to US Supreme Court decisions that are considered particularly salient at the
time they are made. These other measures come from Epstein and Segal ð2000Þ. Their
measure of salience is based on whether there is a story about the Supreme Court decision on the front page of the New York Times on the following day. Their measure of
landmarks is whether Congressional Quarterly cited the decisions in its annual lists of
landmark decisions. The comparison indicates that policy historians are not handing out
the designation of signiﬁcant policy change at anywhere near the rate that other scholars
are handing out the designation of salience. Moreover, policy historians’ judgments of
what constitutes a decision that makes or inﬂuences a signiﬁcant policy change is less

Figure 2. Supreme Court decisions and judicial policy changes. The figure depicts
the number of policy changes identified by policy histories, the total number of Supreme
Court decisions, the number of decisions appearing on the front page of the New York
Times, and the number of decisions declared landmarks in Congressional Quarterly
annual reviews per biennium.
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correlated with the measures of salience than with the total number of decisions. Salience
measures capture aspects of decisions that are not necessarily related to policy change,
such as whether they have famous parties, a large impact on the participants themselves,
or a human interest component, or whether they establish legal process precedent or have
political implications. Salience measures classify decisions that are newsworthy; we
measure which are important in the history of public policy development.
J U D I C I A L P O L I C Y M A K I N G AC R O S S T I M E A N D I S S U E A R E A S

Federal courts made or inﬂuenced policy making with signiﬁcantly different frequencies
depending on the time period and issue area considered. Figure 3 depicts the percentage
of policies made by federal courts during each quadrennium ðwe use presidential administrations to aid descriptionÞ along with the percentage of all policies that were made by
other branches of government but inﬂuenced by the judiciary. Federal courts made about
20% of policy changes during the second Truman and Nixon/Ford administrations
and about 15% in the ﬁrst Eisenhower, Kennedy/Johnson, Nixon, second Reagan, and
H. W. Bush administrations. Judicial inﬂuence on other branches was highest during
the second Clinton administration, followed closely by the Nixon/Ford administration.
During an average 4-year period, federal courts made almost 15% of signiﬁcant policy
changes and inﬂuenced another 7% made in other branches.

Figure 3. Judicial policy changes and influence by presidential administration. The
figure depicts the percentage of policy changes identified by policy histories in each presidential administration that took place in the courts and the percentage of policy changes
that took place in the legislative or executive branch in which policy historians credited
court influence.
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Figure 4. Judicial policy changes and influence by policy area. The figure depicts the
percentage of policy changes identified by policy histories in each policy domain that took
place in the courts and the percentage of policy changes that took place in the legislative
or executive branch in which policy historians credited court influence.

Judicial policy making and inﬂuence also varied substantially across issue areas. Figure 4 depicts the percentage of policy changes in each issue area that took place in the
judiciary as well as the percentage that reportedly involved judicial inﬂuence on other
branches of government. Federal courts made more than 40% of criminal justice and civil
rights and liberties policy changes and close to 30% of ﬁnance and commerce and social
welfare policy changes. Even though courts did not directly make much environmental
policy, the environment stands out as the issue area in which courts inﬂuence policy
making in other branches of government, inﬂuencing almost 20% of environmental
policy changes. Overall, federal courts made or inﬂuenced about half the policy changes
in civil rights and liberties and criminal justice, about a third on ﬁnance and commerce
and social welfare, and about a quarter on education, the environment, and labor and
immigration.11
ROBUSTNESS OF FINDINGS

Several robustness checks conﬁrmed that using qualitative accounts of policy history
produces reliable indicators. First, controlling for the number of factors they mention,
different policy historians produce substantially similar lists of relevant circumstantial
11. In addition to those included in the ﬁgure, two policy changes were coded in the government
operations category; these are not depicted in the ﬁgure ðbut are listed in app. AÞ since we did not
search policy histories of government operations to uncover the full list of policy changes in that area.
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factors in each change. Second, scholars covering policy changes outside of their area of
focus ðsuch as health policy historians explaining the political process behind general tax
policyÞ also reached most of the same conclusions about what circumstances were
relevant as specialist historians. Third, there were few consistent differences based on
whether scholars used interviews, quantitative data, or archival research; whether scholars
came from political science, policy, law, sociology, economics, history, or other ﬁelds; or
how long after the events took place that the sources were published ðsee Grossmann
2013, 2014Þ.
We can use these variations in research approaches and the sources of our evidence to
assess potential concerns about our analysis. Although the vast majority of policy histories
were books written by academics, we found no signiﬁcant variation in the tendency to
cite judicial decisions as signiﬁcant policy changes between books or articles or between
histories written by practitioners or academics. Authors trained in political science were
signiﬁcantly less likely to ﬁnd indirect judicial inﬂuence on policy making in Congress or
the executive branch compared to issue area specialist authors ðsuch as those trained in
schools of public health or the environmentÞ, although there was no difference in judicial
ﬁndings between historians, political scientists, and government ofﬁcials ðsee Grossmann
2013, 2014Þ. Issue area specialist authors also stood out in their tendency to cite other
factors, such as research ﬁndings, in explanations for policy change; we do not imagine
that they have any particular insight on the judicial role compared to other authors, but
the source of their unique view is worth additional investigation. Scholars who have spent
their lives studying the environment or civil rights may be more attuned to the role of the
courts ðfrom knowledge of prominent examplesÞ compared to those who study policy
making more broadly, even though both wrote books on those particular issue areas.
Using a more restrictive deﬁnition of judicial inﬂuence also does not substantially
change results. Congressional action inﬂuenced by a pattern of lawsuits or threats to sue,
for example, may be better conceptualized as interest group inﬂuence. Eliminating this
measure reduces reported court inﬂuence by only a small margin ðfrom 18% to 17% of
casesÞ. Most court inﬂuence came from judicial decisions that stimulated action in other
branches. Nevertheless, approximately half of the cases involving judicial inﬂuence also
involved interest group inﬂuence. Even in the cases in which court decisions helped bring
about congressional action, interest groups also often played a role.
Another concern is that our analysis accepts the judgments of policy historians.
Although there is almost no direct disagreement between policy historians ðwhere one
author says a decision was a signiﬁcant policy change and another argues that it was notÞ,
there are many instances in which one author cites a decision as signiﬁcant and another
covering a similar issue area or time period does not single it out. The average number of
authors judging a policy change signiﬁcant in our data set was 2.2, but many changes rely
on only one policy historian for judgments of signiﬁcance. Policy changes identiﬁed by
only one historian were somewhat more likely to take place in the judicial branch ð22%
of the time rather than 16% overallÞ, but there was little difference in citations of judicial
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inﬂuence based on the number of authors who identiﬁed a policy change ð6.3% of policy
changes in other branches for single authors rather than 8.9% overallÞ.
Because some public law scholars traditionally use a higher bar to identify court
decisions that constitute policy changes ðthose that were implemented and had a signiﬁcant impact on practice on the groundÞ, we can also assess the impact judicial policy
changes were thought to have. On the basis of the judgments of policy historians, we
categorized our policy changes: small changes were deﬁned as those that had a less
substantive impact on broader policy, large changes were deﬁned as those that had a
substantial and enduring impact, and those ﬁtting neither category were deﬁned as
medium in size and scope. Research assistants coded policy changes as large if they were
“non-incremental changes that had a substantial and enduring impact on American
policy” and small if they were less signiﬁcant, likely incremental, or had a less substantive
impact.12
Judicial policy changes were somewhat less likely to be large than policy changes in
Congress and somewhat more likely to be large than those in the executive branch ð16%
of judicial policy changes compared to 24% overallÞ. Congressional and judicial policy
changes were similarly likely to be small in size and scope, with executive branch changes
most likely to be small. There were no differences in the size and impact of policy changes
that were inﬂuenced by the courts and those that had no reported court inﬂuence. Courts
were not disproportionately inﬂuencing either small or large policy changes in other
branches of government. Eliminating the small policy changes that had less impact ðbut
were still considered signiﬁcantÞ would not inﬂuence our results dramatically; limiting
the analysis would show less direct judicial policy making, but largely in the same issue
areas and time periods.
DISCUSSION

Our analysis of policy histories covering the post-WWII period suggests that many public
law scholars’ views that courts contribute little to changing national policy are misleading.
The more accurate view permitted by our original comparative analysis of national policymaking institutions is that courts contribute signiﬁcantly to changing national policy.
Public law scholars will not be surprised that the presidential administrations in which
courts contributed most signiﬁcantly to policy change include ones in which Justices Earl
Warren and Warren Burger led the court. Public law scholars will also not be surprised
that criminal justice and civil rights and liberties are the policy areas in which the courts
made the most signiﬁcant contributions to policy change. It is well known that these
justices led a revolution in criminal procedure and led other national institutions in
protecting civil rights.

12. Despite the crude coding, intercoder reliability estimates showed 97.4% agreement with a
Krippendorff ’s alpha of .968.
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What has not been previously estimated is how much courts have contributed to
national policy change. In their most active periods, these courts were making about one
in ﬁve signiﬁcant policy changes, meaning that about 80% of policy change was still
arising elsewhere. Similarly, in the policy areas in which courts contributed most significantly to policy change, they were still responsible for less than half of the signiﬁcant
policy changes made. Still, the extent of judicial policy making at its peak is a far cry from
the “almost powerless” claim of Dahl and the “almost never” view of Rosenberg.
What is perhaps most interesting about our ﬁndings is the extent to which courts have
contributed to national policy change during administrations other than those in which
Warren and Burger were chief justices and in policy areas other than criminal justice and
civil rights and liberties. Courts have made signiﬁcant policy changes throughout the
post-WWII period, in almost every administration. Judicial contributions to policy
change during the second Truman administration, before Warren was appointed, almost
equal those of the Burger court during the Nixon/Ford administration ðin percentage
termsÞ. These courts are followed closely by the Rehnquist court during the second Reagan and H. W. Bush administrations, which exceed those of the Warren court during the
Eisenhower, Kennedy, Johnson, and early Nixon administrations ðsee also Keck 2004;
Howard and Steigerwalt 2012, 16–18Þ. In fact, what is perhaps most interesting here is
the consistently signiﬁcant level of judicial contributions to national policy change, with
the exception of the Clinton administrations toward the end of the period.
Although it may not be surprising that federal courts made more than 40% of criminal justice and civil rights and liberties policy changes, it should be news to public law
scholars that courts made close to 30% of policy changes in ﬁnance and commerce and
social welfare. Our study reveals these latter policy domains to be almost as signiﬁcant as
the former as sites for judicial policy making, yet they have received far less attention in
public law scholarship. It will also likely be news to public law scholars that courts have
contributed signiﬁcantly to changing policy in education, energy, health, labor and
immigration, science and technology, and transportation. Though the judicial contribution to national policy change is more variable across policy areas than it is across presidential administrations, our ﬁndings suggest that signiﬁcant judicial policy making
occurs in many more times and places than have been the focus of public law scholarship
to date.
In addition to direct judicial contributions to policy change, there are of course
indirect contributions, where courts have inﬂuenced policy change in the other branches
of government. Our study adds signiﬁcantly to understandings of such indirect contributions by providing a parallel comprehensive, comparative analysis of institutional inﬂuence since 1945.
Judicial inﬂuence has two noteworthy features. One is that signiﬁcant judicial
inﬂuence is as pervasive across presidential administrations as signiﬁcant judicial policy
making. Courts signiﬁcantly inﬂuenced policy change in other branches in every presidency except Eisenhower’s second administration and the Kennedy/Johnson and Johnson
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administrations. Another is that courts signiﬁcantly inﬂuenced policy change in other
branches in somewhat different policy domains than where they directly made policy:
direct policy making was most apparent in civil rights and liberties and criminal justice,
but inﬂuence in other branches was most frequent regarding the environment.
When one takes account of the combined direct and indirect contributions, federal
courts made or inﬂuenced about half the policy changes in civil rights and liberties and
criminal justice, about a third on ﬁnance and commerce and social welfare, and about a
quarter on education, the environment, and labor and immigration. In sum, courts made
or inﬂuenced copious amounts of signiﬁcant policy change in half of the domestic policy
domains. Of course, that also implies that much policy making occurs outside the courts
with limited judicial inﬂuence. Congress, the president, and administrative agencies also
play important roles; the judiciary should be considered a signiﬁcant, but not the most
central, policy-making branch.
Our ﬁndings should be of particular interest to public law scholars because the policy
histories on which we rely may underestimate judicial policy making and inﬂuence.
Owing to the closed nature of their proceedings and the impenetrability of legal doctrine for non–public law scholars, courts are underexamined “black boxes” and are often
ignored ðShapiro 1993Þ. To the extent that courts and law have been studied by policy
historians, these studies would appear to share another bias that is likely to lead to
understatement of judicial policy making and inﬂuence. When our policy historians
credit courts with a role in policy making, it is usually the Supreme Court that is being
credited. This bias toward studying the Supreme Court to the neglect of lower federal
courts and state courts is shared by public law scholars in political science and probably by
scholars across the social sciences and history. As Shapiro ð1993Þ and other public law
scholars have emphasized ðe.g., Melnick 1994; Howard and Steigerwalt 2012Þ, much of
the judicial contribution to policy making likely occurs outside the Supreme Court. For
example, lower federal courts have been very important in making and inﬂuencing
welfare ðMelnick 1994Þ and environmental policy ðSwedlow 2009; Howard and Steigerwalt 2012Þ.
It is also likely that our policy histories understate the inﬂuence that courts have on
policy making elsewhere. Courts inﬂuence the strategies of political actors in ways that
inﬂuence policy. Courts displace political conﬂicts, catalyze action, provide leverage or
constrain others, as well as provoke counter-mobilization or “backlash” ðGraber 1993;
McCann 1994, 1999; H. Silverstein 1996; Klarman 2004; Keck 2009; G. Silverstein
2009Þ. Courts also help constitute political relationships in ways that inﬂuence policy:
judicial interpretations and rulings play vital roles in constructing, legitimating, and
normalizing political ideologies, interests, and identities, including developing a “rights
consciousness” in the public ðMcCann 1994, 1999; Sarat 1997; Barnes and Burke 2006;
Silverstein 2009Þ. Only some of these court inﬂuences are captured in our coding of the
policy histories, and few policy historians seek to assess them.
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DIRECTIONS AND METHODS FOR FURTHER RESEARCH

There is much work to be done to understand better the signiﬁcant judicial contribution to policy change that we ﬁnd here. Appendix A lists the major judicial decisions
that caused these changes along with the policy histories in which these judicial contributions are analyzed. As an initial matter, public law scholars who are interested in
judicial policy making may want to add these to their reading lists so that they can
become familiar with the judicial contribution to policy change in areas understudied in
the subﬁeld.
Taking a step further, public law scholars may want to consider collecting additional
information on these cases. For example, public law scholars could study cases of judicial
policy change further to learn more about the extent to which these policies were
implemented. This would allow, for example, a test of Rosenberg’s theory of judicial
policy making, which speciﬁes necessary and sufﬁcient conditions for implementation of
judicial policy changes ðRosenberg 1991, 2008; see also Swedlow 2009; Hall 2014Þ.
More generally, collecting additional information on these cases guided by theory would
allow tests of theories of the conditions under which policy change, including courtcaused policy change, occurs.
By connecting our data on judicial policy making and inﬂuence with existing data on
changing political factors, our data can be used to test the relative ability of different kinds
of political inﬂuences to explain judicial policy making and inﬂuence. This would allow a
test of Dahl’s, Rosenberg’s, and other theories about the conditions under which courts
contribute to policy change. We have already undertaken preliminary analyses of these
kinds and can report that they are feasible and produce interesting results ðsee Grossmann
and Swedlow 2013, 2014Þ.
There are several other ways to link future research to our data set. First, theories can
be tested on relevant subsets of policy history. For example, most likely and least likely
cases from the perspective of different theories can be identiﬁed and then collection of
additional data can focus on them ðas discussed in Swedlow ½2009Þ. Or theoryconforming and theory-challenging cases can be identiﬁed through nested analysis
ðLieberman 2005Þ, and then additional data can be collected on these cases ðas discussed
in Swedlow et al. ½2009Þ.
Many theories could be assessed with random, representative samples of subsets of our
cases rather than seeking to collect additional data on all policy histories we have
identiﬁed. Using the coding of cases that we have already done, one could stratify the
universe of cases in different ways and collect samples from each subgroup. For example,
one could take a random sample of the 125 cases in which courts directly made policy and
a random sample of the 59 cases in which courts inﬂuenced policy change in other
branches and collect additional information to compare these cases. If one wanted to
compare these cases to those in which the courts were not involved in policy making, one
could take an additional sample of the remaining cases of policy change.
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Contrary to the prominent view that courts are relatively inconsequential policymaking institutions, we ﬁnd that federal courts made or inﬂuenced nearly one in four
signiﬁcant federal policy changes. Courts directly made almost as much signiﬁcant policy
as the executive and indirectly inﬂuenced about as much important policy in other
branches as Congress. These ﬁndings run counter to the conventional wisdom in public
law that courts are relatively weak and inconsequential policy makers. Yet there are
signiﬁcant differences in judicial policy making and inﬂuence across time and issue area.
These variations invite explanation that public law scholars are well positioned to supply.
As studies accumulate, we expect to learn more about the conditions under which courts
make or inﬂuence policy.
APPENDIX A

Federal Court Cases of Judicial Policy Making by Policy Area

Table A1 lists cases from 1945–2004 found in policy histories in which federal courts
changed policy. ðThe one exception to this is the ﬁrst case listed, which is a state court case
that changed federal policy.Þ It is not a list of cases in which federal courts inﬂuenced
policy making in other branches, although some of these cases are among those that had
that effect. The ﬁrst column lists the policy area in which the case changed policy. The
second column lists the year the case was decided. The third column lists the cases. The
fourth column lists the case citation. The ﬁfth column lists the policy histories in which
courts changed policy. Full citations for these policy histories can be found in appendix B.
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1963

and
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1954

and

and

1950

and

1960

1950

and

and

1950

and

1955

1970
1948

and

Agriculture
Civil rights
liberties
Civil rights
liberties
Civil rights
liberties
Civil rights
liberties
Civil rights
liberties

and

1954

Agriculture

Civil rights
liberties
Civil rights
liberties
Civil rights
liberties
Civil rights
liberties
Civil rights
liberties

Year

Policy Area in
Which Courts
Changed Policy

349 U.S. 294

Brown v. Board of Education ðII Þ

Abington v. Schempp

Baker v. Carr

Engel v. Vitale

374 U.S. 203

369 U.S. 186

370 U.S. 421

364 U.S. 339

347 U.S. 483

Brown v. Board of Education ðI Þ

Gomillion v. Lightfoot

339 U.S. 629

339 U.S. 637

339 U.S. 816

Colo. 272 P.2d 629; changed U.S.
Department of Agriculture practice
428 F.2d 1093
334 U.S. 1

Case Citations

Sweatt v. Painter

McLaurin v. Oklahoma

Henderson v. United States

Farmers Highline Canal and Reservoir Co. v.
City of Golden, Colo.
Environmental Defense Fund v. Hardin
Shelley v. Kraemer

Court Cases

Table A1. Federal Court Cases of Judicial Policy Making by Policy Area

Fraser 1999

Orden, Paarlberg, and Roe 1999; Gelfand 1975

Alley 1994; Davies 1999

Lawson 1997

Landsberg 1997; Layton 2000; Riddlesperger and
Jackson 1995; Browne-Marshall 2007; Cross
2003; Jeynes 2007; Ravitch 1985; Spring
1993; Lawson 1997; Graham 1990; Roof 2011
Ashmore 1994

Layton 2000; Ravitch 1985

Layton 2000

Layton 2000

Nadel 1971
Layton 2000; Gelfand 1975

Opie 1994

Policy Histories in Which
Courts Changed Policy
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Civil rights
liberties
Civil rights
liberties
Civil rights
liberties
Civil rights
liberties
Civil rights
liberties
Civil rights
liberties
Civil rights
liberties
Civil rights
liberties
Civil rights
liberties
Civil rights
liberties
Civil rights
liberties
Civil rights
liberties
Civil rights
liberties

Green v. New Kent County

Griggs v. Duke Power Co.

1968

1971

1999

1971

1972

1972

1973

1974

1976

1978

1986

and

and

and

and

and

and

and

and

and

and

and

Paciﬁc Gas and Electric v. Public Utilities
Commission

Weber v. Kaiser Aluminum and Chemical Corp.

General Electric v. Gilbert

Milliken v. Bradley

Roe v. Wade

Abele v. Markle

Furman v. Georgia

Swann v. Charlotte-Mecklenburg

Olmsted v. L.C.

Scott v. Macy

1965

and

Simkins v. Moses H. Cone Memorial Hospital

Court Cases

1963

Year

and

Policy Area in
Which Courts
Changed Policy

Table A1. (Continued )

475 U.S. 1

571 F.2d 337

429 U.S. 125

418 U.S. 717

410 U.S. 113

342 F. Supp. 800

408 U.S. 238

402 U.S. 1

527 U.S. 581

401 U.S. 424

391 U.S. 430

349 F.2d

323 F.2d 959

Case Citations

Peritz 2001

Lichtenstein 2003

Wisensale 2001

Sollinger 1998; Conway, Ahern, and Steuernagel
1999; Stetson 1997; Mechanic 1986
Simon 2007

Sollinger 1998

Simon 2007; Shelden 2001; Walker 1980

Ravitch 1985; Graham 1990

Smith and Moore 2010; Frank and Glied 2006

Graham 1990; Lichtenstein 2003

Ravitch 1985

D’Emilio, Turner, and Vaid 2000

Quadagno 2005
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1961
1963
1964
1964
1966

1966
1967
1968
1970
1970
1971
1971
1973
1974
1976
1980
1983
1984
1984
1985
1987
1987
1968
1973

Criminal justice
Criminal justice
Criminal justice
Criminal justice
Criminal justice
Criminal justice
Criminal justice
Criminal justice
Criminal justice
Criminal justice
Criminal justice
Criminal justice
Criminal justice
Criminal justice
Criminal justice
Criminal justice
Criminal justice
Education
Education

Kent v. United States
In re Gault
Terry v. Ohio
Illinois v. Allen
Holt v. Sarver
Reed v. Reed
Wyman v. James
Landman v. Royster
Wolff v. McDonnell
Gregg v. Georgia
Vitek v. Jones
Illinois v. Gates*
U.S. v. Leon
New York v. Quarles
Tennessee v. Garner
McCleskey v. Kemp
U.S. v. Salerno
Epperson v. Arkansas
Commonwealth of Pennsylvania v. Weinberger

Mapp v. Ohio
Gideon v. Wainwright
Escobedo v. Illinois
Cooper v. Pate
Miranda v. Arizona
383
387
392
397
309
404
400
354
418
428
445
462
468
467
471
481
481
393
367

367
372
378
378
384

643
335
478
546
436

Court Cases

U.S. 541
U.S. 1
U.S. 1
U.S. 337
F. Supp. 362
U.S. 71
U.S. 309
F. Supp. 1302
U.S. 539
U.S. 153
U.S. 480
U.S. 213
U.S. 897
U.S. 649
U.S. 1
U.S. 279
U.S. 739
U.S. 97
F. Supp. 1378

U.S.
U.S.
U.S.
U.S.
U.S.

517 U.S. 620

479 U.S. 272

California Federal Savings and Loan ðCal Fed Þ
v. Guerra
Romer v. Evans

1987

1996

476 U.S. 79

Batson v. Kentucky

Year

1986

justice
justice
justice
justice
justice

Criminal
Criminal
Criminal
Criminal
Criminal

Civil rights and
liberties
Civil rights and
liberties
Civil rights and
liberties

Policy
Area in
Which
Courts
Changed
Policy

D’Emilio, Turner, and Vaid 2000; Rimmerman,
Wald, and Wilcox 2000; Friedman and Jacobs
2001
O’Brien and Marcus 1980; Walker 1980
Shelden 2001; Walker 1980
O’Brien and Marcus 1980
Walker 1980
O’Brien and Marcus 1980; Walker 1980; Davies
1999
Shelden 2001
Walker 1980
Simon 2007
Shelden 2001
Walker 1980
Stetson 1997
Mink, Solinger, and Piven 2003
Walker 1980
Walker 1980
Shelden 2001
Frank and Glied 2006
Simon 2007
Walker 1980
Walker 1980
Walker 1980
Shelden 2001; Walker 1980; Simon 2007
Walker 1980
Fraser 1999
Davies 2007

Wisensale 2001

Walker 1980

Case Citations
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Federal Trade Commission v. Motion Advertising 344 U.S. 392
Service Co., Inc.
United States v. E. I. du Pont de Nemours and Co.* 351 U.S. 377

Klor’s, Inc. v. Broadway-Hale Stores, Inc.

1948

1953

1959

1956

Federal Trade Commission v. Morton Salt Co.

1979
1983
1988
1990
1992
1992
1997
1946

359 U.S. 207

334 U.S. 37

482 F. Supp. 673
463 U.S. 680
865 F. Supp. 1464
929 F.2D 1449
965 F.2d 776
505 U.S. 1003
39 Fed. Cl. 81
328 U.S. 781

U.S. 563
US 19
U.S. 672
F. Supp. 422
F.2d 1109
F. Supp. 172
U.S. 87

Environment
Environment
Environment
Environment
Environment
Environment
Environment
Finance and
commerce
Finance and
commerce
Finance and
commerce
Finance and
commerce
Finance and
commerce

414
332
347
325
449
320
462

Lau v. Nichols
United States v. California*
Phillips Petroleum Company v. Wisconsin
Wilderness Society v. Hickel
Calvert Cliffs Coordinating Committee v. AEC
Northern States Power Company v. Minnesota
Baltimore Gas and Electric Co. v. Natural
Resources Defense Council, Inc.
Bean v. Southwestern Waste Management Corp.
Ruckelshaus v. Sierra Club
Portland Audubon Society v. Lujan
Earth Island Institute v. Mosbacher
Seattle Audubon Society v. Robertson
Lucas v. South Carolina Coastal Council
Good v. United States
American Tobacco Co. v. United States*

1974
1947
1954
1970
1971
1972
1983

Case Citations

Education
Energy
Energy
Energy
Energy
Energy
Energy

Court Cases

Year

Policy Area in
Which Courts
Changed Policy

Table A1. (Continued )

Peritz 2001

Peritz 2001

Eisner 1991

Eisner 1991

Graham Jr. 2000
Vietor 1980
Layzer 2011
Graham 2000
Layzer 2011
Vig and Kraft 2000; Graham 2000
Czech and Krausman 2001
Studlar 2002

Davies 2007; Moran 1988
Goodwin 1981
Tugwell 1988; Goodwin 1981; Sanders 1981
Nadel 1971
Duffy 1997; Jasper 1990
Jasper 1990
Duffy 1997

Policy Histories in Which
Courts Changed Policy
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Finance and
commerce
Finance and
commerce
Finance and
commerce
Finance and
commerce
Finance and
commerce
Finance and
commerce
Finance and
commerce
Finance and
commerce
Finance and
commerce
Finance and
commerce
Finance and
commerce
Finance and
commerce
Government
operations
Government
operations
Health
Health
Health
Health

United States v. Philadelphia National Bank

United States v. Aluminum Co. of America
ðALCOAÞ
Simpson v. Union Oil

Utah Pie Co. v. Continental Baking Co.*

Federal Trade Commission v. Proctor and
Gamble Co.
United States v. Maine

Connell Construction Co. v. Plumbers and
Steamﬁtters Local Union
Continental T.V. Inc. v. GTE Sylvania Inc.

Brunswick Corp v. Pueblo Bowl-O-Mat, Inc.

Diamond v. Diehr

NLRB v. Bildisco and Bildisco

Buckley v. Valeo

Austin v. Michigan Chamber of Commerce

Griswold v. Connecticut
Baxstrom v. Herold
Lessard v. Schmidt
Wyatt v. Stickney

1963

1945

1967

1967

1975

1977

1981

1984

1976

1990

1965
1966
1976
1974

1977

1975

1964

Brown Shoe Co. v. United States

Year

1962

Policy
Area in
Which
Courts
Changed
Policy

381
383
413
503

U.S. 479
U.S. 107
F. Supp. 1318
F.2d 1305

494 U.S. 652

424 U.S. 1

465 U.S. 513

450 U.S. 175

429 U.S. 477

433 U.S. 36

421 U.S. 616

469 U.S. 504

386 U.S. 568

386 U.S. 685

377 U.S. 13

148 F.2d 416

374 U.S. 321

370 U.S. 294

Court Cases

Stetson 1997
Frank and Glied 2006
Frank and Glied 2006
Frank and Glied 2006

Peritz 2001

Peritz 2001

Cameron 2003

Jaffe 2000

Peritz 2001

Eisner 1991

Cameron 2003

Goodwin 1981

Eisner 1991

Peritz 2001

Peritz 2001

Eisner 1991

Eisner 1991

Eisner 1991

Case Citations
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Health
Health
Health
Health
Housing and
development
Housing and
development
Labor and
immigration
Labor and
immigration
Labor and
immigration
Labor and
immigration
Labor and
immigration
Labor and
immigration
Labor and
immigration
Labor and
immigration
Labor and
immigration

Policy Area in
Which Courts
Changed Policy

Frontiero v. Richardson

United States v. Brignoni-Ponce

National League of Cities v. Usury

Sure-Tan, Inc. v. NLRB

Garcia v. San Antonio Metro Transit Authority

1973

1975

1976

1984

1985

1967

y

Local 1976, United Brotherhood of Carpenters and 357 U.S. 93
Joiners v. NLRB

1958

1952

Union Starch and Reﬁning Co. v. National Labor 186 F.2d 1008
Relations Board
Youngstown Sheet and Tube v. Sawyer
343 U.S. 579

1951

469 U.S. 528

467 U.S. 883

426 U.S. 833

422 U.S. 873

411 U.S. 677

473 U.S. 432

291
498
521
120
284

City of Cleburne v. Cleburne Living Center, Inc.

U.S.
U.S.
U.S.
U.S.
U.S.

1985

457
496
493
529
425

Case Citations

Mills v. Rogers
Wilder v. Virginia Hospital Association
Zebley v. Sullivan
FDA v. Brown and Williamson Tobacco Corp.*
Hills v. Gautreaux*

Court Cases

1982
1990
1990
2000
1976

Year

Table A1. (Continued )

Nordlund 1997

Cameron 2003

Nordlund 1997

Ong Hing 2003

Stetson 1997

Quadagno 2005

Cameron 2003

Rockoff 1984

Zieger 2002

Frank and Glied 2006

Frank and Glied 2006
Weissert and Weissert 2006
Frank and Glied 2006; Olson 2010
Studlar 2002
Goering 1986

Policy Histories in Which
Courts Changed Policy
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Hoffman Plastic Compounds, Inc. v. NLRB

Almeida-Sanchez v. United States
Hush-A-Phone v. United States*

Carter Mountain Transmission Corporation
v. Federal Communications Commission*
MCI Telecommunications Corporation v. FCC*

U.S. v ATandT*

King v. Smith
Shapiro v. Thompson
Goldberg v. Kelly
Dandridge v. Williams
Townsend v. Swank
Jefferson v. Hackney
New York State Department of Social Services v.
Dublino
Heckler v. Turner
Bowen v. Gillard
Griggs v. Allegheny County
Nader v. Volpe
Moss v. Civil Aeronautics Board*
Craig v Boren
P.C. White Truck Lines, Inc. v. United States

2002

1973
1956

1959

1983

1968
1969
1970
1970
1971
1972
1973

1984
1987
1962
1970
1970
1976
1977

Social welfare
Social welfare
Transportation
Transportation
Transportation
Transportation
Transportation

468
483
369
475
430
429
551

392
394
397
397
404
406
413

309
618
254
471
282
535
405

U.S. 1305
U.S. 587
U.S. 84
F.2d 916
F.2d 891
U.S. 190
F.2d 1326

U.S.
U.S.
U.S.
U.S.
U.S.
U.S.
U.S.

552 F. Supp. 131; Agreement

580 F.2d 590 and aftermath

321 F.2d 359

413 U.S. 266
238 F.2d 266

535 U.S. 137

480 U.S. 421

Court Cases

Teles 1996
Teles 1996
Hardaway 1991
Nadel 1971
Rose, Seely, and Barrett 2006
Stetson 1997
Rothenberg 1994

Sterling, Bernt, and Weiss 2006; Derthick and
Quirk 1985
Teles 1996
Teles 1996
Teles 1996
Teles 1996
Teles 1996
Mink, Solinger, and Piven 2003
Teles 1996

Derthick and Quirk 1985

Eisenmann 2000

Ong Hing 2003
Sterling, Bernt, and Weiss 2006

Cameron 2003

Ong Hing 2003

Case Citations

*Cases being referenced for these instances of judicial policy making were not clearly speciﬁed in the policy histories. The listed case names thus represent our current best effort to identify the case through
additional research.
y
This policy history references a 1967 Supreme Court decision regarding age discrimination in the provision of health beneﬁts that we have been unable to locate.

1979

INS v. Cardoza-Fonseca

1987

Year

Labor and
immigration
Labor and
immigration
Macroeconomics
Science and
technology
Science and
technology
Science and
technology
Science and
technology
Social welfare
Social welfare
Social welfare
Social welfare
Social welfare
Social welfare
Social welfare

Policy
Area in
Which
Courts
Changed
Policy
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APPENDIX B

Policy Histories in Policy Areas in Which Federal Courts Changed Policy
AG R I C U LT U R E

Nadel, Mark V. 1971. The Politics of Consumer Protection. New York: Macmillan.
Opie, John. 1994. The Law of the Land: Two Hundred Years of American Farmland Policy. Lincoln:
University of Nebraska Press.
CIVIL RIGHTS AND LIBERTIES

Alley, Robert S. 1994. School Prayer: The Court, the Congress and the First Amendment. Amherst, NY:
Prometheus Books.
Ashmore, Harry S. 1994. Civil Rights and Wrongs. New York: Pantheon.
Browne-Marshall, Gloria J. 2007. Race, Law and American Society. New York: Routledge.
Conway, M. Margaret, David W. Ahern, and Gertrude A. Steuernagel. 1999. Women and Public
Policy. Washington, DC: Congressional Quarterly Press.
Cross, Christopher T. 2003. Political Education: National Policy Comes of Age. New York: Teachers
College Press.
Davies, Gareth. 1999. From Opportunity to Entitlement: The Transformation and Decline of Great
Society Liberalism. Lawrence: University Press of Kansas.
D’Emilio, John, William B. Turner, and Urvashi Vaid. 2000. Creating Change: Sexuality, Public
Policy, and Civil Rights. New York: St. Martin’s.
Frank, Richard G., and Sherry A. Glied. 2006. Better but Not Well: Mental Health Policy in the
United States since 1950. Baltimore: Johns Hopkins University Press.
Fraser, James W. 1999. Between Church and State: Religion and Public Education in a Multicultural
America. New York: St. Martin’s.
Friedman, Sheldon, and David Jacobs. 2001. The Future of the Safety Net: Social Insurance and
Employee Beneﬁts. Ithaca, NY: ILR Press.
Gelfand, Mark I. 1975. A Nation of Cities: The Federal Government and Urban America, 1933–
1965. Oxford: Oxford University Press.
Graham, Hugh Davis. 1990. The Civil Rights Era: Origins and Development of National Policy,
1960–1972. Oxford: Oxford University Press.
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York: Russell Sage Foundation.
Landsberg, Brian K. 1997. Enforcing Civil Rights: Race Discrimination and the Department of Justice.
Lawrence: University Press of Kansas.
Lawson, Steven F. 1997. Running for Freedom: Civil Rights and Black Politics in America since 1941.
New York: McGraw-Hill.
Layton, Azza Salama. 2000. International Politics and Civil Rights Policies in the United States, 1941–
1960. Cambridge: Cambridge University Press.
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Orden, David, Robert Paarlberg, and Terry Roe. 1999. Policy Reform in American Agriculture:
Analysis and Prognosis. Chicago: University of Chicago Press.
Peritz, Rudolph J. R. 2001. Competition Policy in America: History, Rhetoric, Law. Oxford: Oxford
University Press.
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Simon, Jonathan K. 2007. Governing through Crime: How the War on Crime Transformed American
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Smith, David G., and Judith D. Moore. 2010. Medicaid Politics and Policy: 1965–2007. New
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Solinger, Rickle. 1998. Abortion Wars: A Half Century of Struggle, 1950–2000. Berkeley: University of California Press.
Spring, Joel. 1993. Conﬂict of Interests: The Politics of American Education. New York: Longman.
Stetson, Dorothy McBride. 1997. Women’s Rights in the USA. New York: Garland.
Walker, Samuel. 1980. Popular Justice: A History of American Criminal Justice. Oxford: Oxford
University Press.
Wisensale, Steven K. 2001. Family Leave Policy: The Political Economy of Work and Family in
America. Armonk, NY: Sharpe.
CRIMINAL JUSTICE

Davies, Gareth. 1999. From Opportunity to Entitlement: The Transformation and Decline of Great
Society Liberalism. Lawrence: University Press of Kansas.
Frank, Richard G., and Sherry A. Glied. 2006. Better but Not Well: Mental Health Policy in the
United States since 1950. Baltimore: Johns Hopkins University Press.
Mink, Gwendolyn., Rickie Solinger, and Frances Fox Piven. 2003. Welfare: A Documentary History
of U.S. Policy and Politics. New York: New York University Press.
O’Brien, John T., and Marvin Marcus. 1980. Crime and Justice in America: Critical Issues for the
Future. Oxford: Pergamon.
Shelden, Randall G. 2001. Controlling the Dangerous Classes: A Critical Introduction to the History of
Criminal Justice. Boston: Allyn & Bacon.
Simon, Jonathan K. 2007. Governing through Crime: How the War on Crime Transformed American
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