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REGULATI ON BY LI TI GATI ON
Section 1. Policy.

(a) Al federal agencies share a common responsibility to
performtheir regulatory functions in accordance with the
directives and limtations set forth in the congressional
statutes pursuant to which they act. [1] Conpliance with this
responsibility is necessary under the separation of powers
doctrine of the United States Constitution. [2] In neeting
their responsibilities, federal agencies are to be gui ded by
this and other Executive Orders governing the prioritization
of regulatory activities and oversight by the Ofice of
Managenment and Budget (“OvVB"). [ 3]

(b) I'n prioritizing regulatory activities, it is incunbent
upon each Federal agency to recognize that its primary
obligation is to inplenment existing statutes through the neans
of regulations issued pursuant to the Adm nistrative Procedure
Act (“APA”) and in conpliance with other statutes, Executive
Orders and OVB regul ati ons and gui dance governing the

rul emaki ng process. [4] Conpliance activities of the agency,

i ncluding investigation, enforcement and litigation
activities, should be grounded in specific directives of
congressi onal enactnents, or regulations issued pursuant to
the APA in inplenmentation of such congressi onal enactnents and
cannot be used to supplant adnmi nistrative actions authorized
by such nmechani sns.

(c) Conpliance nonitoring, investigation and enforcenment
activities of a Federal agency should be ainmed at ensuring
conpliance with specific |legal requirenents set forth in
Federal statutes and regul ations, and at obtaining specific
adm ni strative remedi es prescri bed by such Federal statutes
and regulations. It is inappropriate for a Federal agency to
expend taxpayer funds to participate in, pursue, direct or
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encourage litigation in which common | aw causes of action or
the rights of private parties are primarily at issue. In
particular, it is a violation of the separation of powers

i nposed by the United States Constitution for the Executive
Branch to seek to establish or inplement public policy

obj ectives through litigation activities not expressly or
impliedly authorized in Federal statutes or regul ations.

(d) It is incumbent upon Federal agencies, and their officers
and enpl oyees, to recognize that their authority to undertake
substantive activities in any sphere is based on the express
or inmplied authorizations granted, and limtations inposed, by
Congr ess.

Section 2. Definitions.

For purposes of this order:

(a) “Agency” nmeans, unless otherw se indicated, an agency as
defined in 5 U S.C. 8 551(1).[5] The term also includes

gover nnent - owned and contractor-operated facilities excluded
under 44 U.S.C. 8§ 3502(1)(D). However, independent regul atory
agenci es shall not be deened agencies for purposes of this
order:

(b) “Lobbying activities” nmeans activities described at 2
U S C 8§ 1602(7).

(c) “Oficial” any “covered executive branch official”, as set
forth in the Lobbying Disclosure Act, 2 U S.C. 8§ 1602(3). [ 6]

(d) “Regulation by litigation” means any action by a Federal
agency to initiate, direct, engage in, encourage or otherw se
support, either directly or indirectly:
(i) litigation that is not ained at ensuring conpliance
with specific legal requirenents set forth in Federal
statutes and regul ations, or at obtaining specific
adm ni strative renmedi es prescribed by such Federal
statutes and regul ati ons;
(ii) litigation in which common | aw causes of action or
the rights of private parties are primarily at issue; or
(iii) litigation which seeks to establish or inplenent
public policy objectives through | egal action not
expressly or inpliedly authorized in Federal statutes or
regul ations; [7]
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Section 3. Prohi biti on of Requlation By Litigation

(a) No agency shall initiate, direct, engage in, encourage or
ot herwi se support regulation by litigation, either directly or
indirectly, except as provided in this Order. [ 8]

(b) Except as provided herein, no Federal agency shall expend
t axpayer or other public funds to participate in, pursue,
direct or encourage litigation: (i) that is not directly

aut hori zed by a Federal statute or by a regulation pronul gated
pursuant to the APA or functionally equival ent agency-specific
procedural statutes; or (ii) in which punitive danmages, as
opposed to regulatory fines, are sought, unless a Federal
statute expressly or inpliedly authorizes the agency to seek
such punitive damages.

(c) Except as provided herein, no Federal agency shall seek to
establish or inplement public policy objectives through
litigation activities not expressly or inpliedly authorized by
and enbodied in Federal statutes or regul ations.

(d) No Federal agency shall enter into any contingency fee
arrangenent with a private attorney or law firmto conduct
litigation on behalf of, or in the interest of, the Federal
Governnent or the public, unless Congress has clearly

aut hori zed the agency to enter into such a contingency fee
arrangenent. [ 9]

Section 4. Prospective Application of Policy on Requl ation By

Litigation

(a) All regulation by litigation shall be presumed contrary
to this Order.

(b) Notwi thstanding the presunption agai nst regul ati on by
litigation, a Federal agency or officer or enployee of a
Federal agency may initiate or continue regul ation by
l[itigation in extraordi nary cases.

(c) In the event an agency w shes to continue agency
participation in the regulation by litigation the agency has
identified in section 5(d), the agency shall submt to OVB,
within 30 days follow ng the execution of this Order, a
request to continue the action or agency clainms. The report
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shall detail the circunmstances that necessitate the regulation
by litigation. 1In the event OMB fails to act on the agency’s
request to continue participation in the regulation by
litigation within 45 days foll owing the subm ssion of the
agency’s request to OVB, the agency nmay pursue the regulation
by litigation, as outlined in the agency’s request.

(d) Every agency seeking to engage in new or expanded
regulation by litigation not identified in section 5(d) shal
report to OMB prior to initiating such action. The report
shall detail the circunmstances that necessitate the regulation
by litigation. OWB shall have 45 days follow ng the

subm ssion of the report to respond to the agency, during
which time the agency shall not initiate or expand the

regul ation by litigation in question. 1In the event OVB does
not respond to the agency’ s request within 45 days, the agency
may pursue the regulation by litigation, as outlined in the
agency’s report to OMB.

Section 5. Retr ospecti ve Application of Policy on Requl ation
By Litigation

(a) Wthin __ days following the execution of this Order,
each Federal agency shall issue guidelines in the Federal

Regi ster establishing procedures for the subm ssion and revi ew
of public comment on regulation by litigation by the agency.
The guidelines shall state that any nenber of the public or of
the regulated community may file comments notifying the agency
of any enforcenent, conpliance or other action that the
comenter believes neets the definition of regul ation by
litigation as set forth in this Executive Order.

(b) Each Federal agency shall report to OVB each notice of

al l eged regulation by litigation the agency receives fromthe
public and/or the regulated community under the procedures
established in section 5(a), and shall indicate in that report
what actions the agency intends to take in response to the
notice. OMB shall have 45 days to respond to the agency’s
report. During this 45-day period, the agency shall take no
further action in furtherance of the alleged regul ati on by
litigation. This bar against further agency action wll not
prevent the agency from taking such i medi ate or expedited
actions as are necessary in the event of enmergency or
seriously escalating conditions. 1In the event OVB does not
respond to the agency’s request within 45 days, the agency nmay

4
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pursue the regulation by litigation, as outlined in the
agency’s report to OMB. [ 10]

(c) When an agency receives a comment fromthe public in
response to the notice procedures established under section
5(a), each agency shall submt to OVMB on the first day of
every cal endar quarter a report setting forth: (i) the nunber
of such comments the agency has received; (ii) the nunber
matters or |egal actions that such commenters have all eged
constitute regulation by litigation; (iii) a brief description
of the matters at issue; and (iv) a statenment of the agency’'s
pl ans to di spose of the |egal actions the commenters have
identified.

(d) Wthin 15 days followi ng the execution of this Order,
each Federal agency shall identify all pending regulation by
litigation to which the agency is a party and shall publish a
list of such regulation by litigation in the Federal Register.

(e) Except as provided in sections 4(c), 4(d) and 5(b), within
30 days follow ng the execution of this Order, each agency,

t hrough the appropriate Federal officials, shall term nate al
the agency’s clains in the regulation by litigation identified
in section 5(d), either through filing notices of voluntary

di sm ssal or other appropriate procedures. [11]

(f) Each agency shall publish in the Federal Register within
30 days follow ng the execution of this Order a notice of
term nation of all agency clainms in the regulation by
litigation identified in section 5(d) for which the agency is
not seeking OVB review.

Section 6. Conduct of Conpliance Mnitoring, |Investigations

and Enforcement Activities.

(a) Except as provided herein, no Federal agency, nor any

of ficer or enpl oyee of a Federal agency, shall, acting in his
or her capacity as an officer or enployee, participate in the
pl anni ng, conduct or prosecution of any |egal proceeding, in
any court or jurisdiction, that is not expressly or inpliedly
authorized in statutes enacted by Congress or regul ations

i ssued pursuant to the Adm nistrative Procedure Act or
functionally equival ent agency-specific procedural statutes.
[12]
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(b) Al conpliance nonitoring, investigations and enforcenent
actions undertaken by a Federal agency shall be conducted
strictly pursuant to the express or inplied authorizations
contained in statutes enacted by Congress or regulations

i ssued pursuant to the Adm nistrative Procedure Act or
functionally equival ent agency-specific statutes. [13]

Section 7. Educati onal and Qutreach Activities.

(a) No Federal agency shall engage in education, information,
outreach, voluntary conpliance, or voluntary partnership
activities, unless, and then only to the extent that, such
activities are: (i) expressly or inpliedly authorized by
Congress; or (ii) narrowy circunscribed and directly aimed at
educati ng nmenbers of the regul ated community about how to
conply with specific Federal statutes or regul ations
promul gat ed pursuant to the APA or functionally equival ent
agency-specific procedural statutes within the agency’s

subj ect matter jurisdiction. Under no circunmstances shall an
agency official or enployee, acting in his or her official
capacity, engage in | obbying activities. [14]

Section 8 Modification and Dissolution of Orders and

| njunctions [15]

(a) Agency cease-and-desi st orders. Each federal agency that
i ssues a significant nunber of cease-and-desist orders over
which it retains jurisdiction should have a procedure
avai | abl e whereby a respondent may request the agency to

nodi fy or vacate a cease-and-desi st order that has becone
final. The factors considered by the agency in ruling upon
such a request should include: The applicability of this
Executive Order to the cease-and-desist order; the period of
time the order has been in effect; changed conditions of fact
or law during that period; the respondent’s conpliance with
the order; the likelihood of further violations of the order;
t he hardshi p which the order inposes on the respondent; the
extent of the respondent’s conpliance with requirenments of |aw
that are related to those covered by the order; the interests
of other persons or parties affected by the order; the

i nportance of the order to the agency’s overall enforcenent
progrant and the public interest in the enforcenment of the

| aw.
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(b) Court-enforced orders. Each federal agency that obtains a
significant nunber of injunctions in the federal courts or

i ssues a significant nunber of cease-and-desist orders which
are enforced by federal courts that retain by statute
exclusive jurisdiction over the orders should have a procedure
avai | abl e whereby a respondent may request the agency to join
or concur with it in noving the court to nodify or vacate such
an injunction or order or, in the case of an order issued by

t he agency, to remand the proceeding to the agency for that
pur pose. The factors considered by the agency in acting upon
such a request should include those stated in paragraph (a).

Section 9. Exception for Qui Tam Actions and Citizen Suits.

(a) Nothing in this Order shall be deenmed to invalidate qu
tam actions and citizen suits. For purposes of this Oder:

(i) a “qui tamaction” nmeans a | awsuit expressly authorized by
a Federal statute in which a private party sues as plaintiff
and in which the renmedi es sought include danages or ot her
remedi es that would inure to the benefit of the Federal
Governnment, a State, local or tribal government, or nenbers of
the public not named as plaintiffs; and (ii) a “citizen suit”
means a |lawsuit expressly or inpliedly designated as a
“citizen suit” in a statute.

Section 10. General Provisions.

(a) This order is intended only to inmprove the internal
managenent of the Executive branch, and it is not intended to,
nor does it, create any right or benefit, substantive or
procedural, enforceable at |law by a party against the United
States, its agencies, its officers or any person. [16]

THE WHI TE HOUSE
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ANNOTATI ONS

[1] The literature on “regulation by litigation” identifies

f our

di stinct problens:

(i) Federal agency involvenent in ‘regulatory
litigation.” Federal agency officials and enpl oyees
expend taxpayer dollars to encourage and participate
in litigation against private-sector industries to
achi eve regul atory goals and results that have not
been authorized by Congress. O tenti nes agencies
expend |imted budgetary resources to engage in such
litigation activities to the detrinent of resource
al l ocations for lawful activities that have been

aut hori zed by congressional enactnent or

i npl ementing regul ati on pursuant to the APA

(ii) State and | ocal government involvenent in
‘regulatory litigation.’” State governnents have
entered into contingency fee agreenents with private
law firnms to prosecute |lucrative damages actions
agai nst entire industries. In nost instances the
selected law firnms are political contributors to
State governors, firms are often exenpted fromthe
requi renent that they keep records of their hours of
work, and the law firm sel ection process is not open
to public scrutiny or governnment procurenent
protections. (See John Fund and Martin Morse

Wbost er, “The Dangers of Regul ation Through
Litigation” (American Tort Reform Foundation, 2000)
at 12-14.)

(iii) State and | ocal governnment enactnent of
prejudicial |aws ainmed at depriving industry targets
of litigation defenses. A nunber of State
governnents have enacted | aws expressly ained at
depriving private industries of |egal defenses that
have existing at common | aw for decades, and even
centuries. (See Fund, annotation 1, supra, at 13.)
Arguably, such laws constitute bills of attainder in
violation of the United States Constitution, as well
as State constitutions.

(iv) Regulation by juries through inposition of
exorbitant punitive damage awards. The inposition of
punitive damages awards plays two key roles in
enabling certain governnment officials to skirt the
constitutional requirenment of separation of powers
by inposing | egislative-type regulation through the
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judicial system First, the |ack of proportionality
bet ween t he exorbitant awards and any proven act ual
danmages serves as a "tax" on private-sector economc
activity that has not been proscribed as unl awful by
any | egislature. Second, punitive damage awards fund
over-priced, and unjustified |egal fees clainmed by
the law firms, which in turn performa prosecutori al
function that State | egislatures have expressly
declined to authorize State prosecutors to perform

Only the first of the above problenms can be renedi ed through
an Executive Order. The remaining three can be addressed only
t hrough tort reform |l egislation or through action at the state
and | ocal |evels. The basic approach of this Executive Order
is to prevent agencies fromengaging in “regulation by
litigation” by preventing them from engaging in any
overreaching activities regardl ess of the nmechani sm used
(e.g., litigation, |obbying, education, information, outreach,
vol untary conpliance, or voluntary partnerships).

[ 2] Under the separation of powers doctrine of the United
States Constitution, a Federal agency is authorized to

i npl ement only those | aws enacted by the |egislative branch.
Agency regul ations are valid only to the extent that they are
in keeping with congressional authorizations. The separation
of powers doctrine is violated when an adm nistrative agency
engages in making or inplenmenting its own substantive
policies. Accordingly, if Congress declines to enact a | aw
aut horizing the agency to inplenment a given policy position, a
Federal agency |l acks the authority to pursue its own policy
obj ectives in derogation of the will of Congress.

[ 3] The Executive Order nost directly relevant to this
proposed Order is Executive Order 12866 ("Regulatory Pl anning
and Review'). Executive Order 12866 is not directly
referenced in the text.

[ 4] Such other statutes and Executive Orders include, e.g.,

t he Paperwork Reduction Act, 44 U S.C. 3501, et seq. (which
requi res Federal agencies to denonstrate that proposed
information collection requirenments would further agency
activities authorized by Congress), the Data Quality Act, 44
U.S.C. 8§ 3516 note, and Executive Order 13132 on Federalism
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[5] The draft Order adopts a nodified version of the APA
definition of “agency” at 5 USC § 551. Section 551(1)

pr ovi des:
For the purpose of this subchapter -
(1) ''agency'' neans each authority of the Governnent of

the United States, whether or not it is within or subject
to review by anot her agency, but does not include -

(A) the Congress;

(B) the courts of the United States;

(C) the governnents of the territories or possessions of
the United States;

(D) the governnment of the District of Colunbia; or except
as to the requirenents of section 552 of this title -

(E) agencies conposed of representatives of the parties
or of representatives of organi zations of the parties to
t he di sputes determ ned by them

(F) courts martial and mlitary conmm ssions;

(G mlitary authority exercised in the field in tine of
war or in occupied territory; or

(H) functions conferred by sections 1738, 1739, 1743, and
1744 of title 12; chapter 2 of title 41; subchapter 11 of
chapter 471 of title 49; or sections 1884, 1891-1902, and
former section 1641(b)(2), of title 50, appendi X.

The definition of “agency” under the draft Order further
exenpts i ndependent regul atory agencies. CRE recogni zes that
there also may be legitimte grounds for exenpting certain

ot her agencies fromall or part of this Executive Order, e.g.,
because they have a | ongstanding practice of using outside |aw
firms to achieve goals well within their congressionally-
established jurisdiction, and because their use of such |aw
firms has not raised significant “regulation by litigation”
concerns to date. CRE requests coments identifying such
agenci es that arguably should be exenpted.

[ 6] The Executive Order defines “official” as any “covered
executive branch official” under the Lobbying D sclosure Act,
2 US. C. 8§ 1602(3). The Lobbying Disclosure Act provides:
(3) Covered executive branch official
The term “covered executive branch official” neans -
(A) the President;
(B) the Vice President;
(C) any officer or enployee, or any other individual
functioning in the capacity of such an officer or
enpl oyee, in the Executive Ofice of the President;
(D) any officer or enployee serving in a position in
level 1, 11, IIl, IV, or V of the Executive

10
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Schedul e, as designhated by statute or Executive
order;

(E) any nmenber of the unifornmed services whose pay
grade is at or above O 7 under section 201 of title
37; and

(F) any officer or enployee serving in a position of
a confidential, policy-determ ning, policy-nmaking,
or policy-advocating character described in section
7511(b)(2)(B) of title 5.

2 U.S.C. § 1602(3).

[7] This definition of regulation by litigation is based on
t he | anguage of 81(c) in the previous draft Executive Order,
whi ch the Center for Regulatory Effectiveness first rel eased
for public comment in January 2001

[ 8] Note that prospectively prohibited regulation by
litigation includes agency officials’ “encouragenent” and/or
“support” of private litigation. The requirenent that
agencies termnate regulation by litigation, however, is
limted to only those actions in which the agency is a party,
and then only as to the agency’s clainms, not the clains of
private parties.

[9] This is primarily a problemat the State level, i.e., a
nunber of State governnents have entered into contingency fee,
profit-sharing agreenents with private law firnms. (See Fund,
annotation 1, supra, at vi.) |If Federal agencies do not
engage in this practice, this sentence could be stricken from
t he Executive Order. On the other hand, this sentence could
be kept in to encourage States to adopt simlar prohibitions,
as well as to prevent Federal agencies fromengaging in this
practice in the future.

[ 10] This provision authorizing the agency to proceed with
litigation in the event OVMB does not respond to an agency
request that is pronmpted by a public comment parallels the
provision allowi ng the agency to proceed in the event OVB does
not respond to a request to continue litigation which the
agency itself has identified as regulation by litigation under
sections 4(d) or 5(d).

[11] See annotation 8, supra.

11
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[12] This provision would limt agency involvenment in
litigation to the enforcenent actions ainmed at correcting
nonconpliance with specific statutory and regul atory
requi renents.

[ 13] See annotation 12, supra.

[ 14] On a nunmber of occasions Federal agencies have been
censored for using congressionally appropriated funds to
pursue policy goals through the establishment of “voluntary
prograns” or educational canpaigns, despite the fact that
Congress had declined to enact |egislation supporting such
activities.

[ 15] New section added to CRE's draft EO on in June 2003. The
text is Recomendation No. 71-8 of the Adm nistrative
Conference of the United States, 1 C.F.R s 305.71-8.

Aut hority: 5 U S.C. 591-596. SOURCE: 38 FR 19782, July 23,
1973; 57 FR 61760, 61768, Dec. 29, 1992, unl ess otherw se
noted. (http://ww.law. fsu.edu/library/adm n/

acus/ 305718. htm ).

[ 16] Al though this Executive Order is intended to prevent
Federal agencies fromengaging in litigation, it is not
intended to itself becone the subject of litigation. Authority
to enforce this Executive Order rests jointly with OMB and
Congr ess.
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