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does not fead 1o results which are absurd or plainly

contrary to the kegislative purpose




Page

Stage 1l ¢ontrols are presumptively 8 RACM, and
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IN THE
Hnited States Court of Appeals

FOR THE CIRCUIT
MNo.
JIM ). TOZZI,
Peiitioner,

¥,

LEE M. THOMAS, Administrator,
U.S. Environmental Protection Agency, and
U.S. ENVIRONMENTAL PROTECTION AGENCY,
Respondents,

Petition lor Review of the 1.5, Environmental
Protection Agency's Final Actlon on (he
Stmteof ‘s
Hection 172 SIF Reviclom

BRIEF FOR PETITIONER

STATEMENT OF ISSUES

i. In the case of an air quality control region which has
been granted an extension to December 31, 1987, to at-
tain the national primary ambient air quality standard
for ozone, does the Clean Air Act require that the ap-
plicable State implementation plan provide for imple-
mentation of aff “reasonably available control meas-
ures™?

2. Is stage 1l vapor recovery presumptively a “reasonably
available conirol measure™?



3. Was EPA's approval of the State implementation plan
arbitrary, capricious, an abuse of discretion, or other-
wise nol in accordance with law becaue the plan does
not provide for implementation of stage 11 vapor re-
COVEry measures in orone nonattainment areas?

STATEMENT OF THE CASE

I. Nature of the Case

On 1986, the U.S, Environmental Pro-
tection Agency published a final rule approving the State
of 's revised State Implementation Plan
(“SIP") for attaining the national ambient air quality stan-
dard for ozone. ___ Fed, Reg. ___ { . 1986), EPA
required the State to revise its SIP because it had found
that the existing SIP requirements for air pollution control
measures were insufficient to achieve attainment of the
ozone standard by the December 11, 1987, deadline dic-
tated by the 1977 Amendmenis to the Clean Alr Act, 42
U.S.C. sec. 7401 er seq. Petitioner is seeking judicial
review of EPA's final rule and is asking that the court set it
aside as arbitrary, capricious, an abuse of discretion, and
not in accordance with the requirements of section 172(b)
of the Clean Air Act. Section 172(b) requires that SIPs for
ozone non-attainment areas provide for *implementation
of all reasonably available control measures as expedi-
tiously as practicable.” 42 11.5.C. sec. 7502(b). Petitioner
contends that stage Il vapor recovery measures are pre-
sumptively a “reasonably available control measure™, and
therefore EPA acted unreasonably and contrary to law in
approving, without consideration of the relevant criteria
and without a reasoned basis, a SIP lacking provisions for
implementation of such measures.

1. Jurisdiction

This action is being brought in the U.S. Circuit Court in
the first instance pursuant Lo section 307 of the Clean Air
Act, which provides that “Ja] petition [or review of the
Administrator’s action in approving . . . any implementa-
tion plan . . . may be filed only in the United Stats Court
of Appeals for the appropriate circuit.” 42 U.S.C. sec.
T607.

L. Stage 11 Yapor Recovery and Onboard Technology

Ozone* which is considered a health hazard in ambient
air ai concentrations above the standard set under the
Clean Air Act (0.12 ppm), is formed through complex
photochemical atmospheric reactions involving volatile
organic compounds (“VOCs™), In order to control ozone,
YOC emissions must be regulated. Gasoline vapors emit-
ted from the tanks of motor vehicles during refueling are a
significant source of VOCs in urban areas. These motor
vehicle refueling vapors can be controlled either by vapor
recovery controls installed on the service station gasoline
pumps or by controls installed on motor vehicles. Controls
installed on the pumps are referred to as “stage I vapor
recovery controls™; controls on motor vehicles are refer-
red 1o as “onboard controls.™

Stage 1l vapor recovery operates in the following gen-
eral way: Vapors emitted from the vehicle’s fuel tank are
captured by a flexible “boot™ which surrounds the pump

——

"Wione is ope of many “photochemical oxidams,” which are
fegidlated pnder ibe Clean Alr Act.

“atage [ vapor recovery equipment controls vapors emitted during
fuel transfer operalions upstream in the gasoline marketing process,
.. duning loading of tank trucks al the refinery.



nozzle and interfaces with the top of the vehicle's fill pipe.*
The vapors are routed to the service station's underground
tanks through either a double or coaxial hose on the pump
and underground piping. Stage 11 systems have been in use
in several California air quality regions and in the District
of Columbia since the mid-1970s. Installation of stage 11
controls will begin soon in the S5t. Louis metropolitan area
and in New Jersey.

Onboard systems operate in the following general way:
Yapors are prevented from escaping from the vehicle's fill
pipe by a tight seal between the pump nozzle and the filler
pipe or by a “liquid seal™ in the filler pipe. Instead of
escaping, the vapors are routed from the gas tank through
a line to a carbon canister under the hood, where they are
captured. Then, when the vehicle is driven, the vapor
molecules are siripped from the carbon by an air stream
and pulled to the engine, where they are burned as fuel.
Onboard technology is not in commercial use. Auio
manufacturers and oil companies have developed and
tested a number of prototypes, and the general principles
of the technology are applied in systems now in use to con-
trol evaporative emissions from vehicles” engines, but a
number of technical problems remain unresolved.*

IV. Statutory and Regulatory Background

Through the Clean Air Act amendments of 1970 Con-
gress put into operation a joint federal and State program
to control air pollution. The general structure of that pro-

AL lesst one prololype sysiem now uses @ coaxinl nozzle without a
Mieaible boot.

The term “onbonrd contmals™ also enooimpEsses altcrmarives such ms
the variable volime fuel tmk or bladder. However, swich alternatives
ure generally thought 1o rank far below the canister system described
bere in terms of technological leasibility,

gram continues today: The Administrator of EPA estab-
lished national air quality standards for various poliu-
tants, among which is ozone, The means for attaining the
standards is decided upon by the States in the first in-
stance. States develop State Implementation Plans (S1PSs)
lof each air quality control region, which are reviewed by
EPA to ensure that they are adequate 1o-attain and main-
tain the various standards. I7 a SIP is found to be inade-
quate, EPA must require revision of the plan or pro-
mulgate federal regulations requiring measures sufficient
to ensure attainment. If a State fails to submit a SIP, or
fails to revise an inadequate SIP, the Administrator is re-
quired to promulgate an implementation plan for the
State. Failure to attain the standards by the applicable
deadline or to revise an inadequate SIP may also resull in a
construction ban and resirictions on funding for highways
and sewage treatment Facilities.

The 1970 amendments required States 10 adopt "such . . .
measures as may be necessary (o insure attainment™ and
did not refer specifically to stage 11 vapor recovery or on-
board measures or to "reasonably available control meas-
ures.”

The air quality standards established pursuant 1o the
1970 Act were 10 be achieved no later than three years
after promulgation of the standards. The Administrator
wis authorized to extend this three-year attainment period
if he determined that necessary lechnology was not vel
available and the State had considered and applied in its
SIP *reasonably available alternative means™ for altaining
the standard. 42 U.S.C. sec. T41Ne). Under this timetable,
SIPS were submitted in 1972 and attainment was 10 be
achieved by 1975. An extension would give a State until
May 31. 1977 10 achieve the standards.

142 US.C. sec. T410(N2NB),
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Hetween 1970 and 1977, development and implementa-
tion of stage [ rechnology began in response to Staie
regulations and proposed federal regulations. In 1972, the
San Diego County Air Pollution Control District adopted
regulations requiring stage 11 vapor recovery. The Bay
Area Air Quality Maintenance District (California), the
California Air Resources Board, and the District of Col-
umbia adopted stage 11 regulations in 1973-74. The LS.
Environmental Protection Agency published proposed
stage 11 regulations for transportation control plans in
twelve air quality control regions, including two interstate
regions, in 1973-74. See 39 Fed. Reg. 4880 (Feb. 8, 1974).
The EPA regulations were reproposed in 1975, with cov-
erage extended to an additional region, in order 1o clarify
the degree of effectiveness required and (o provide testing
and certification procedures, 40 Fed. Reg. 47668 (Oct. 9,
1975). In 1976, EPA again reproposed the stage 11 regula-
tions with revisions providing for installation of controls
according 10 a phased schedule. The notice of proposed
rulemaking stated that “the Agency remains convinced
that [stage 1] systems exist which can meet the emission
standards at reasonable cost.™ 41 Fed. Reg. 48044 (Nov. |,
1976).

In 1976, EPA issued guidance on control measures re-
quired in SIPs for nonattainment areas. The memoran-
dum stated that SIPs for such areas must require “at a
minimum, all reasonably available controls . . . as ex-
peditiously as practicable” for all source categories. The
memorandum referred specifically to stage 11 controls as
“reasonably available controls®, and noted that for those
areas where EPA had proposed stage 1] regulations “there
is inherently less NMexibility in the definition by the State of
reasonably available controls and specific justification will
be needed before EPA could approve a [stage 1] regula-

7

tion which exempts significantly more sources or which
imposes controls significantly less stringent than the
Federal regulations.™

Ag of 1977, air quality control regions in many States
had failed to achieve the national standards, and Congress
addressed this situation through amendments 1o the Clean
Air Act which reguired States 1o impose additional meas-
ures in their SIPS.

The 1977 amendments required attainment of the na-
tional standards “as expeditiously as practicable, but . . .
nol later than December 31, 1982." 42 U.S.C. sec. T502(a).
With regard to SIPs for ozone nonattainment areas, the
Administrator was authorized by secuon 172 1o grant an
extension 10 December 31, 1987, if he was satisfied thai
the State had demonstrated that it could not attain the
standard by December 31, 1982, “despite the implementa-
tion of all reasonably available measures.” 42 U.5.C. sec.
7502(b). Section 172 required that SIPS lor ozone nonai-
tainment areas which were granted an extension to 1987
“provide for the implementation of all reasonably
available control measures as expeditiously as practicable.
.+ 42 U.S.C. sec. TS0Z(b)2).

Several provisions in the 1977 amendments specifically
addressed vapor recovery measures. Sec. 108() required
the Administrator 1o publish and make available informa-
tion regarding measures to reduce mobile-source-related
pollutants, including “programs to control vapor emis-
sions from fuel transfer and storage operations. , . .~ 42

*Memorandum on Acceptability of lmplemenjation Plan Regula-
nons in Nonatainmen| Areas” from Roger Sircbow, Assistant Ad-
ministrator for Alr and Waste Mansgement, 10 Reglonal Ad-
mimisteators, Dec. §, 1976, BNA Envirommens Reporrer, “Cuorrend
Developments™ 1210 [1976),



U.5.C. sec. T408(f). Section 202(a}3) required the Ad-
ministrator to prescribe fill pipe standards for new motor
vehicles if he promulgated final regulations for stage 11
vapor recovery. 42 U.S.C. sec. 752)(a)5). Section 202
(al6) required the Administrator to study the feasibility
and desirability of onboard controls, and to issue regula-
tions prescribing standards for such controls if he deter-
mined that they were feasible and desirable. 42 U 5.C. sec.
1521(a)}6). Finally, sections 324 and 325 required federal
stage 11 vapor recovery regulations to provide that costs of
procurement and installation of such equipment would be
borne by the owner of the station, that independent sta-
tions with monthly sales of less than 50,000 gallons per
month would be exempted from all requirements, and thar
installation of controls at small independent stations
would be phased-in over a three-year period. 42 U.5.C,
secs. 7624, TR2S,

By the end of 1982, thirty-five urban areas in the United
States had not achieved the ozone standard and were
granted extensions 1o 1987, OFf these, only the District of
Columbia and several areas in California had imple-
mented stage Il measures. Among the other areas, only
llinois, New Jersey, and New York committed to imple-
meni such measures as a condition of receiving an exten-
sion.” In addition, there were elghteen urban areas that did
not attain the standard by the end of 1982 and that did not
request an extension. Subsequent to 1982, EPA notified
these areas that their SIP ozone provisions were substan-
nally inadequate and revisions were necessary. So far,

"The lllinois Stme Legislature subsequently enacted legislation pro-
hibiting implementation of stage 11 controls unless they were man-
dated by EPA. Marvland hay adopted similar legistation.

none of these SIP revisions have provided for implementa-
lion of stage Il controls.

Y. Immediate Facts Giving Rise 1o This Case

On . 1986, EPA notified the State of ____
pursuant to section 110(a2}H) of the Clean Air Act (42
LLS.C. sec. T4IaN2{H)) that it had found thar its SIP
was substantially inadequate 1o achieve the national am-

“bient air quality standard for ozone and that the SIP must

be revised 1o include additional measures adequate 1o
achieve attainment.

On ., 1986, the State submitied its SIP
revisions to EPA. The revisions did not contain a commit-
ment to stage 11 controls; rather, they listed stage [l con-
rols as a “contingency measure™ that would be imple-
mented if subsequently determined to be necessary to
reach attainment. The SIP does not explain why stage 11
controls are not to be implemented as expeditiously as
practicable.

On___________ . 1986, EPA approved the State's SIP
revisions. The notice of approval contains neither an ex-
planation of why stage 11 controls are not regarded as o
reasonably available control measure for the particular air
quality control region nor any other justification for no
requiring implementation as expeditiously as practicable.

Y1. Standard of Review

EPA's final action in approving the State’s SIP s
reviewable under the Administrative Procedure Act,
which authorizes and requires the court to “hold unlawiul
and set aside agency action, findings, and conclusions
found to be . . . arbitrary, capricous, an abuse of discre-



tion, or otherwise not in accordance with law. . . ™ §
UESICP Sﬂ.-‘q TME-thi

The present case involves both an issue of stalutory in-
terpretation (whether sec. 172 of the Clean Air Act re-
quires SIPs for extension areas 1o include all “reasonably
available control measures™) and an issue of fact (whether
EPA’s action in not requiring an air quality control region
1o commil to implementation of stage Il controls was
clearly erronecus). The principles governing application of
the APA provisions 1o the two types of issues differ some-
what in this case.

A. Statutory Interpretation

With regard to issues of statutory interpretation, one
general principle is that the courts must defer 1o a
reasonable agency interpretation, even though there may
be, in the court’s judgment, another interpretation which
appears more reasonable, Train v. Naiural Resources De-
fense Councif, 421 U.S. 60, 75 (1975); National Stee!
Corp., Greal Lakes Steel v. Gorsuch, 700 F.2d 314, 32]
(6th Cir, 1983),

This general principle does not come into play, how-
ever, if the stautory language is clear and unambiguous.
In such a situation, the courts generally do nol recognize
any latitude for administrative interpretation, and the
firmly established governing principle is that the statutory
language must be given its plain and literal meaning unless
that meaning would lead to absurd consequences or thwart
the obvious purpose of the law. United States v, Locke,
— S e 108 5.Cr 1TRS, BS LLEd.2d 64, 76-T7
(1985); Trams Alaska Pipeline Rare Cases, 436 U.S. 631,
643 (1978): Commissioner of Internal Revenue v. Brown,

B0 L1.5. 563, 571 (1965); State Waler Control Bowrd v,
Frain, 559 F.2d 921, 924-25 n. 20 (4th Cir. 1977). When
the terms of a statute are unambiguous, judicial inquiry is
complete except in rare and exceptional circumstances.
North Dakota v, United States, 460 U.5. 300, 312 {1983);
Rubin v. United Stares, 449 11.5, 424, 430 (1981): Howe v,
Srmivh, 452 U.S. 473, 483 {1981); Consumer Product Safe-
fy Comm'n v. GTE Sylvania, Inc., 447 U.S. 102, 108
(19800, TVA v. Hill, 437 U.S. 153, 187 and n. 33 (1978).
An administrative interpretation is entitled to deference
only if the statute is ambiguous, f.e., where the plain
meaning s doubtful. Cheveon, USA, Inc. v. Natfural
Resources Defense Council, 467 U.S. 837, 842-43 (1984),
relr. denied, 468 U.S, 1227 (1984); Moore v. Harris, 623
F.2d 908, 918 (4th Cir. 1980),

B. Factual Issues

In determining whether an agency has acted arbitrarily
or capriciously, the court must "engage in a substantial in-
quiry” to ascertain whether the agency has considered “the
relevant factors™ and whether there has been a “clear error
of judgment.” Cirizens ro Preseve Overton Park v. Volpe,
401 U5, 402, 415-16 (1971); Duke Power Co. v. NRC, 770
F.2d 386, 398-90 (4th Cir. 1985); National Steel, Grear
Lakes Steel v. Gorsuch, 700 F.2d 314, 320-21 (6th Cir.
1982). In connection with consideration of “the relevant
factors,” the agency decision must “explicate fully its
course of inquiry, its analysis and its reasoning.” Appa-
lachian Power Co, v. EPA, 477 F.2d 495, 507 (4th Cir.
1974), and cases cited therein; Environmental Defense
Fund v. EPA, 465 F.2d 528, 541 (D.C. Cir. 1972).

In the present case, Petitioner asserts thal various pro-
visions of the 1977 Clean Air Act amendments, taken to-



gether with the regulatory context for the legislation and
the facts of in-use experience with stage [l controls, raise a
presumption that stage 11 controls are 3 “reasonably avail-
able control measure™ required by section 172, Therefore,
the reasonableness of any State or EPA justification for
non-implementation, and the level of explication required,
must be judged in light of that presumption.

ARGUMENT

I. Section 172(b) of the Clean Air Act requires that State
implementation plans for ozone nonatiainment areas
provide for the implementation of off reasonably
available control measures as expeditionsly as practi-
cable, and EPA has no discretion 1o allow less than all

such messures.
Section 172 states:

(a) Expeditiows attainment of national ambient
air quality standards

(1) The provisions of an applicable im-
plementation plan . . . shall provide for at-
tainment of each such national ambient air
quality standard in each such area as expe-
ditiously as practicable, but, in the caseé of
national primary ambient air quality stan-
dards, not later than December 31, 1982,

(2) In the case of the national primary am-
bient air quality standard for photochemical
oxidants or carbon monoxide (or both) if the
State demonstrates (o the satisfaction of the
Administrator (on or before the time re-
quired for submission of such plan) thar such
attainment 5 not possible 1n an area with
respect to either or both of such pollutanis
within the period prior to December 31,
1982, despite the mmplementation of all
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reasonibly available measures, such provi-
sions shall provide for the atainment of the
national primary standard for the pollutam
{or pollutanis) with respect 1o which such
demonstration s made, as expeditiously as
practicable but not later than December 31,
1987.

(b) Requizsite provisions of plan

The plan provisions required by subsection
{a) of the section shall -

(2) provide for the implementation of all
reasonably available control measures as ex-
peditiously as practicable;

42 U.5.C, sec, 7502,

Although the EPA has not explained in its final rule
why it is not requiring that the SIP provide for implemen-
tation of stage 11 controls in the ozone nonattainment
areas, one likely explanation is that the Agency believes
that it does not have a duty to require all RACMs if, in its
Judgment, the State has demonstrated that it can reach at-
tainment within a reasonable time without implementation
of stage 1l measures. * Petitioner contends that the plain
language of the statute forecloses EPA discretion (o make
such a judgment. As discussed above at pages 10-11, if the
language of the statute is clear and unambiguous, it must

*Contrast the General Preamble for proposed rulemaking on the
1979 SIP revisions, 44 Fed. Reg. 20372, 20375 (April 4, 1979 (“"Par1 D

does not reguire thal all sources apply RACM if less than all
RACM will sulfice . . ") wirhihe Final Policy for 1982 extepshons and
SIP revisions, 46 Fed. Reg 7182 (Jan. 22, 1981) (*|Alny request
for additional delay of aitminmeni deddiines . . shouwld be considesed

orly after o o clear that all avadable and implememable comrol
measures will be adopted. ™).
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be enforced literally unless a literal application would lead
to results which are absurd or obviously contrary 1o the

legislative purpose.

A. The word “all” in section 172 is clear and unam-
biguous.

This point should be indisputable. “All* may be the
most unambiguous word in the English language. That its
meaning is plain and does not admit of any interpretation
has been consistently acknowledged in federal court deci-
si0ns.

In Addison v. Holly Hill Fruit Products, Inc., 322 U S,
607, 610-11 {1944), the Supreme Court cofirmed that a
Fair Labor Standards Act regulation which subjected a
farm’s laborers 1o labor standards if “all of its products™
came from within ten miles meant all, not substantially all,
products. The petitioner had contended that 96.5% or
98 % could be considered "all™.

In National Steel and Shipbuilding Co. v. United Srares,
419 F.2d 863, 875 (Cr.CL, 1969), the court, in explaining
the effect of the words “all reasonable effort™ in a con-
irnct, wrote:

“All" is often used in writing intended to have
legal effect as a preface 10 flexible or imprecise
words, as in "all other property™, “all the rest and
residue”, “all and every™, “all speed”, *all
respect”. Its purpose is 1o underscore that the in-
tended breadth 5 noit (o be narrowed. “All"
means the whole of that which it defines — nor
less than the entirety. "All™ means all and not
substantially all. [Footnotes omitted. ]

To the same efTect are United States v. Premises Known
as 8584 Old Brownsville Red., 736 F.2d 1129, 1130 (6th Cir

is

1984) ("all proceeds™): Frank v. Volkswapenwerk, A.G. of
W. Ger,, 382 F. Supp. 1394, 1400 (E.D. Pa. 1974) ("all
other persons™); Hasier v. Evans, 314 F. Supp, 116, 322
{D. Vir. Is. 19700 ("all children™): and Texoco, fne v,
Pigot, 235 F. Supp. 458, 4564 (5.1, Miss. 1964) (“all pro-

perty”.

B. A liternl reading of the word “all”® in section 172
does nol lead to results which are absurd or plainly

contrary to the legislative purpose.

To the contrary, a literal reading is clearly consistent
with the legislative purpose.

An exiension beyond 1982 is the third extension for at-
tainment of the ozone standard. (The first was 1975 1o
1977; the second was 1977 to 1982.) In 1977, the ozone
problem was clearly intractable despite EPA’s previous ap-
proval of SIPs that were supposedly adeguaie o achieve
attainment by 1975 and then by 1977, It seems clear that,
as a condition for lurther extending the attainment date,
Congress intended to ensure that EPA would not again ap-
prove inadequate SIPs on the basis of judgments that im-
plementation of less than all reasonable measures would
be sufficient.

Such EPA predictive judgments have necessarily been
based on inadequate scientific data. Ozone and other
photochemical oxidants are formed through complex pro-
cesses which depend on the ratios of precursor emissions
(principally VOCs and nitrogen oxides) and meteorolo-
gical factors, such as intensity and duration of sunlight,
wind speed and direction, temperature, and almospheric
mixing. Numerous models have been developed 1o attempt
to quantify the amount of precursor emission reduction
needed in a particular geographic location in order 10 ob-
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tain a specific reduction in ozone, vet the process of ozone
formation is siill not understood completely and the
models are recognized as inexact.® In 1977, even less was
known about ozone formation and how 1o calculate what
reductions would be needed lor attainment. For example,
in that year, the National Academy of Sciences reported:

It is evident from an examination of the detailed
mechunism [of photochemical oxidani forma-
tion] that many of the important reactions have
not been well studied. . . . As @ result of these
uncertainties, it s not possible to make aocurate
predictions aof photochemical oxidant concenira-
tions. However, with another § yr. of progress
similar to the last 5, it should be possible to con-
struct chemical models that will permit ozone
predictions accurate to within 30% for labora-

tory studies. [Emphasiz added.]'®

It iz reasonable to assume, therefore, that Congress did
not want 10 ke any chances thar extension areas would
fnil to attain the standard as a result of EPA's allowing less
than all RACMs because it calculated that less than all

wold achieve attainment.

An examination of the legislative history of section 172
discloses numerous references 10 the “all reasonably avail-

able control measures” requirement for extensions beyond

Wer, e EPA, Al Ouality Criteria for Ozone and Other
Phorochemioal Oridants, Review Drafi, at 1-2 fo 1518 {Nov, 1585).

iiational Academy of Scences, Czone and Other Photochemical
Cyidents 27 [1977), See also, B Finlavson amd 1. Pitts,
*Photochemisiry of the Polluted Troposphere,™ Science, Apnl 9,
1976

17

I982."" Not a single statement has been found in the
reports and debates on the 1977 amendments which indi-
cates that less than all RACMs could be accepted.

1. Stage 11 controls are presumptively a RACM, and
EPA acted arbitrarily and capriciously in not requir-
ing their inclusion in the SIP in the absence of fully
articulated reasonable grounds for concluding that
stuge [ controls do not meel the eriteris for s RACM,

A. A control measure is “reasonably available” if it is
benefical to air quality and will not result in ad-
verse social or economic impacts which are sub-
stantial, widespread, and long-term.

Although the term “reasonably  available control
measure”™ is not defined in EPA's regulations, the relevant
criteria were clearly outlined during legislative considera-
tion of the 1977 amendments and subsequent EPA policy
Buidance.

The concept of “reasonably available control measures™
was apparently adopted by Congress from EPA's ad-
aniHru:I-w gwdance on acceptability of SIPs for nonai-
tmnment arcas. For example, a guidance memorandum
from Assistant Administrator Roger Strelow 10 Regional
Administrators on December 9, 1976, contained the
following explanation:

"'Sec H.R. Rep. No, 1742 {conlerence report), 9dih Cong., 2d Sess.
45-50, 104 (1976}, A Legitlative Hixtory of the Clean Alr Act Amend.
ments of 1977, vol, 5, 4287, 4335-36, 43189 (Comm. Print, Sen.
Comm, on Env.. and Public Works, Aug |978; published by the
Library of _('nnmtu and the Governmem Printing Office, 1979)
ﬂ'lf..'rﬂ fer cived as “Lep. Mistorv™: Debate on liine B, 19773 Lex.
Mivtory 712, T19-20: 8. Rep. No. 127, 95th Cong., 181 Sess. 37, 19-40
(May 10, 1977), 3 Lep. Misiory 1411, 1412-14;: H.B Rep. No, 564
lramrcm report), 93th Cong.. 1u Sess, (Aug 3, 1977), 3 Lep,
Hivtary 537
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1. Reasonably Available Control Measurcs
6. Siationary Sources

« « « Im every case RACT should represemt
the toughest controls considering tech-
nological and economic leasibility that can
be applied 1o a specific situation,

b. Mobile and Area Sources

As with point sources [i.e.. RACT],
measures which constitute reasonably
available controls . . . may represent
relatively stringent requirements which in
many situations forces [sic] the application
of measures nol previously adopted or im-
plemented in a particular area.'?

Congress was aware of this specific guidance memoran-
dum and adopted the concept of RACT and RACM from
EPA, as has been acknowledged by the Agency.'!

During debate on 5. 252, the bill from which section 172
was primarily derived, Senator Muskie, Chairman of the
Senate Committee on Environmental Pollution and prin-
cipal sponsor of the bill, explained the meaning of
“reasonably available control measure” as follows:

The delinition of what is a reasonable measure
will relate to the adverse social and economic im-
pact that would occur through its use.

While it is not possible 1o completely define this
concept, it is possible 1o provide some boun-
daries. The adverse impact must be widespread
and general, It must also be of sufficiemt dura-

WReprinted in ANA Eavirommen: Reporter, “Current Develop-
ments,” p. 1200 (1976

"44 Fed. Reg. 53760, 03762 and n. 2 and 3 (Sept. 17, 1979

|9

non 1o cause substantial difficulties. Some
dislocation and disruption frequently occurs dur-
ing the beginning stages of any control program
or any change in transportation patterns. This in-
terim impact is not justification for ruling that a
measure is unreasonable. The adverse impact
must be of a continuing nature, The difficultics
that initially occur during the transition period
during implementation of strategies are not suffi-
cient to meet this test.

Debate on June 8, 1977, 3 Leg. History 720. Senator
Muskie had provided an identical explanation of the term
the previous vear during consideration of S. 3219. Debate
on Sept. 30, 1976, 5 Leg. History 4432, None of his fellow
senators ever questioned or expresed disagreement with
Senator Muskie's explanation,

Subsequent to passage of the 1977 amendments, a
definition of the term “reasonably available transportation
measures” was provided by EPA in iis Final Policy for ap-
proval of 1982 SIP revisions for ozone and carbon monox-
ide nonattainment areas:

Reasonably Available Transportation Measures

A measure that has been determined 1o be
beneficial to air quality and which will not resul
in substantial and long-term adverse impacts. . . .

46 Fed. Reg. 7182, 7191 (Jan. 22, 1981).

Considering these criteria and the fact that EPA had an-
nounced as early as 1975 that it considered stage 11 an
available and cost-effective measure that would make a
substantial contribution to reduction of VOO and orone
levels'*, the State and EPA have a heavy burden to jus
tily non-implementation ol such measiires,

Vilee 40 Fed, Reg, 47688 ((ci. 9, 1975) (proposed siage 1| repula-
vons for 12 air gualiny control regions)
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B. Congress recognized stage 11 controls gs presum
tively a reasonably available control measure. %

By the time Congress considered the 1977 amendments
to the Act, there had already been a great deal of study of,
and in-use experience with, stage 11 controls. EPA had
published three sets of proposed federal rilermakings for
stage 11 controls during the period 1973:1976,* and 1wo
.1!: quality control regions in Califormia (the San Fran.
cisco and San Diego arcas) and the District of Columbia
had promulgated their own regulations and had begun im-
plementation, '*

Inirs 1975 proposed rulemaking notice, EPA stated:

Gasoline marketing controls [stage | and siage 1]
were incorporated into TCP's [Transportation
Control Plans] because the sources released
significant fractions of the AQCR [Air Quality
Control Region] hydrocarbon burden and be-
cause control technology [sic] was more cost.
effective than most other available stralegies,

40 lfu:L Reg. 47668. And in its 1976 proposed rulemaking
notice, the Agency stated thar it “remains convinced that
[stage 1] systems exist which can meet the emission stan-
dards at reasonable cost.” 41 Fed. Rege. 48044,

In addition, Assistant Administrator Strelow, in his
IIWE guidance memorandum thar was called to the atten-
tion of Congress in hearings that vear,'” wrote:

&‘p 'Ill. 3; F‘da H.El- “m "I tb- Er l ]IL d 'ﬂ‘
{m- n, IHIH. ‘I I:d. Rﬂ-m‘:”ﬂ\ﬂ tp ]giﬁ},

"*Radian Corp., Case Stidies of Air Pallution Control Technao-
togies fmmovarions, o report (o the Nmional Commzesion on Ajr Quali-
iy T ] 980,

ViSee text ot pp 1708 and I, |3, supne

In some areas the SIPs already contain EPA
regulations representing reasonably  available
controls that generally reflect a national defini-
tion af reasonably avatlable controls for that
source category and that were arrived at by EPA
after proposal and public hearing (e.g., Stage /
and Il gasoline marketing regulations in 16
AQCRs; rransportation control measures in 28
AQCRs).

In these situations there & inherently less flex-
ihility in the definiiton by the siate of reasonably
available controls and specific justification will
be needed before EPA could approve a regula-
tion which exempis significantly more sources,
or which imposes controls significantly less strin-
gent, than the Federal regulations. This justi-
fication should document the specific case-by-
case economic, technical or other factors which
cause the state’s regulations, although signi-
ficantly different from the Federal regulation, to
include all that is reasonable for a specific area.
|Emphasis added.]

The 1977 amendments included several provisions di-
recied specifically 1o stage 11 controls and which reflected
a Congressional assumption that stage 11 controls would
generally be considered RACMSs. Those provisions ane
discussed in the three sections that follow,

1. Section 108([), 42 U.5.C. sec. T408([} (EPA
information documenits)

Section 108() directed the Administrator to publish and
make available “{A) information . , . regarding processes,
procedures, and methods (o reduce or control each such
[mobile-source-related] pollutant, Including but not
lmited 1o . . . (i) programs [0 control vapor emissions
from fuel iransfer. -
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In commenting on the provisions of 5. 252 which
became the amendments to section 172, the Senate Com-
mittee on Environment and Public Works also discussed
the significance of the pravisions which became section
108(1:

With respect to the reasonableness of measures,
elsewhere in the bill EPA is required 10 prepare
and issue a documenlt analvzing various specified
strategies. Inclusion of a mensure in this stat-
utory list of aliernatives 15 not a determunation
that the strategy is reasonable, but it is assumed
that most of the list will be found 1o be so:

2. programs to control vapor loss from fuel
transfer. . . operations,

LIS B

&. Rep. No. 127, 95th Cong., Ist Sess. 39 (1977), 3 Leg.
Hiztary 1413.

As detailed in subsection 11, C, below (p. 30), subse-
quent to passage of the 1977 amendments, EPA did indeed
make and publish findings that stage Il vapor recovery
wis a reasonably available control measure.

2. Sections 324 and 325, 42 U.5.C. secs. 7624,
7625 (cosi-bearing, phase-in, and size exemp-
tions for stage 1)

Sections 3123 and 324 reflected a Congressional expecia-
tion that federal vapor recovery regulations for SIPs
would soon be promulgated. Section 323 provided that
federal stage 11 regulations would require that owners of
retail gasoline outlets, rather than lessees, bear the cost of
procuring and installing the equipment. and thar such

23

costs could be recovered by a pass-through in the price of
gasoline. Section 3424 required that federal stage T1
regulations allow a three-year phase-in period for small in-
dependent gasoline markers and exempt marketers having
monthly sales of less than 50,000 gallons.

Exchanges during the 1976 and 1977 Congressional de-
bates clearly reflect an expeciation thar stage 11 regulations
would be promulgated either by EPA or the States,

During the 1976 debates, Senator Muskie, the leading
Senate architect of the Clean Air Act amendments, ex-
plained why the Senate bill, 5. 3219, did not contain provi-
stons concerning compliance with vapor recovery require-
ments by small gasoline retailers;

MR. EAGLETON. | would like to ask the dis-
tinguished Moor manager whether the committee
considered the problems small gasoline retallers
would have in complying with EPA’s proposed
new vapor recovery standards? Did the commit-
tee address this problem and is there anything in
the bill before us which would give some relief 1o
those independent small businessmen?

MR. MUSKIE. The commiltee spent a con-
siderable time discussing the proposed regu-
lations which would require retail gasoline
outlets 1o equip their pumps with vapor recovery
systems. The cormmiitee agreed that i1 was an im-
portani initiative o fake, but there were ques-
tions about the effectiveness of the egipment
which was being mandated by the regulations
and also concern abowt the cost of the equipment
to small operators. After extensive communica-
tion with the agency the commiitree concluded
thet EPA was sensitive to these problems and
would take due account of them in e fingd
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regulations. So the committee decided not 1o in-
terfere in that process, but rather to trust that the
problems would be worked out within the agency
and I am confident that will be done,

MR. EAGLETON. As the Senator knows, | had
considered offering an amendment to allow
small retail operations a period of 4 vears in
which to fully comply with the proposed stan.
dards. But | appreciate the assurances given by
the distinguished chairman that the problems
have been brought 10 the attention of 1the EPA
and the committee has expressed its concern that
there be a satisfactory resolution of them, 1 will
not press my amendment for that reason but will
accept the committee judgment thar this thing
will be worked out.

MR. MUSKIE. | am confident that it will be.

Debate on Aug. 4, 1976, 6 Leg. History 5456 (emphasis
added),

The substance of sections 324 and 325 as enncted firs|
appeared in section 213 of the 1977 House bill, H.R. 6161,
4 Leg. Hisrory 2399, The House report shows, in extreme-
ly clear language, that the Commitee regarded stage 11
controls as essentlal and understood that EPA had already
determined that they were available and cost-effective and
that they would be implemented in many orone nonattain-
ment areas,

Initially, plans 1o attain and maintain the na-
tional primary ambient air quality standard for
photochemical oxidants relied on three basic
strategics for hydrocarbon control — (1) new
mator vehicle emission standards: (2) stationary
source emission limits; and (3) transportation
canrol measures.

p=]

Since 1970, it has become apparent that these
strategies would not be adequate in many areas
to assure tmely attainment of the standards.
This is due in part to certain delays in achieving
compliance with each of these strategies, in part
1o the impracticability of implementing extreme-
ly stringent transportation controls in a short
period of time, and (o certain other {actors.

Because of these considerations, it has been pro-
posed that greater hvdrocarbon control (rom sta-
tionary sources be achieved, particularly from
sources Or operitions — such as fuel transfer
operations — which are not presently subject 1o
control. Ar service sfations, these control meas-
ures include vapor recovery systems applicable 1o
iwo phases — iransfer of fuel from delivery
truck to storage tank and fransfer of fuel from
pamp 1o customer’s vehicle.

This approach is regarded as a necessary, bul not
sufficient, strategy in many areas for altaining
the national primary oxidant standard. The En-
vironmental Protection Agency has concluded
that vapor recovery is a cosi-effective way (o
rediccing hvdrocarbon emissions and &y essential
in any areqa where the oxidant standard cannot be
mel in timely fashion by sole rellance an vehicle
emission conirols.

Thus, for instance, in San Diego it is estimated
that hvdrocarbon emission reductions of 109
tons per day would be necessary to achieve the
oxidant standard by 1980, Because of the many
sources of hydrocarbons, there is no one single
strategy which alone could bring about attain-
ment of the standards. Instead, many sirategies
for hydrocarbon reduction (and perhaps also
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NOy reduction) must be combined. The San
Diego Air Pollution Control District has es-
timated that as much as 87 tons per day of HC
emission reduction could be achieved by a com-
bination of technological controls, which include
95 percent effective vacuum-assist vapor recov-
ery measures.

A number of local air pollution control district in
California have already instituted such controls.
However, one major problem has become evi-
dent in the implementation of these controls.
That problem is the capital costs of control
which currently must be borme by the owner or
operator of the station. While large throughpu
stations can, in only a few vears, recover the
vosts of control through sale of the gasoline
made from the vapors [footnote omitted], the in-
itial capital costs may be a prablem for a service
station owner, [ranchisee, or lessee.

In order 10 deal with this problem and 1o
Jactlitate the implementaion of the most effective
vaper recovery systems which are avatlable, the
Commitiee adopted section 213 of the bill,

COMMITTEE PROPOSAL

Section 213 of the bill contains 1wo measures
to alleviate the problem of the capital cost impact
of the vapor recovery requirements on service
station owners, franchisees, lessees, and oper-
alors,

H.R. Rep. No. 294, 95th Cong., Ist Sess, 299-300 (May
12, 1977), 4 Lex. History 2766-67 (emphasis added).

Additionally, in discussing related provisions of the bill
concerning automobile fill pipe standards and study of on-
board technology, the commitiee sated:
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As indicated in the discussion of section 213 of
the bill, that provision was intended ro assisr in
effectuating the requirements for vapor recovery
spstems which would be 90-95 per cent effective,
where such requirements are needed 1o attain and
mainiain national ambient air quality standards.

However. In order to make these vapor recovery
systems work (o maximum efficiency. a proper
fit must be achieved between the fuel pump and
the vehicle fill pipe. Thus, in the Committee’s
view the problem of vapor recovery from vehicle
refueling operations is a problem which must be
addressed by both wvehicle manufacturers and
fuel suppliers.

To facilitare an effective vapor recovery program
and to assure that responsibility for executing
such a program is properly assigned, the Com-
miifee adopied section fsic] 216 and 217 of the
bilf.
fd. at 303, 4 Leg. History 2770 (emphasis added), '
During Senate debate on S. 252, Senators Percy and
Hart discussed the House provisions and expressed an un-

derstanding that vapor recovery controls were econo-
mically feasible and should not be delaved:

MR. PERCY. In the Senate version of the pro-
posed Clean Air Act Amendments of 1977, there

"l should be noted that the reference in the report o applcability
of vapor recovery programs only in areas where they were needed (o
reach altilnmeni should not be read as implying that less than all
RACM:s could be required. The seciion 172 language concerning fm
plementation of all RACM: was not inchaded in the House bill; it was
udded by the Senate bill. 5. 252,
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is no consideration of a timely and rather com-
plex topic: gasoline vapor recovery. However,
section 213 of H.R. 6161, the House version of
the proposed Clean Air Act amendments, does
contain provisions which deal with gasoline va-
POT FECOVETY.

{ am seeking ro tearn whether or not it i frie that
section 213 of the House bill delays compliance
with or may even eventually exempl companies
which are not affiliated with perroleum refiners
from compliance with vapor control require-
ments, In other words, is there a loophole in the
House bill that is unintentionally being allowed
to remain open? Is this 8 matter that was taken
into acoount by the committes in reporting S. 252
to the Senate?

MR. HART. While I cannot speak for the other
body, | can say that "independent small market-
ers of petroleum™ is defined in section 213 in the
House version o include any party not affiliated
with a corporation refiming 65,000 barrels or
more of gasoline per day. (Sec. 25)

MR. PERCY. Section 213 of the House ver-
sion requires that the Federal Trade Commission
conduct a study to determine the impact of gaso-
line vapor control requirements on independent
small marketers of gasoline. In reporting S, 252
1o the Senate, was the committeec aware that the
Federal Energy Administration and the Envi-
ronmental Protection Agency recently published
studies on this subject?

MR. HART. Yes. The EPA published an Arthur
D. Little study entitled “Economic Impact of
Stage 11 Vapor Recovery Regulations: Working
Memoranda, EPA-450/3-76-042." On November
26, 1976, the FEA published a similar study con-

P}

ducted by Applied Urbanetics, Inc., entitled
“Vapor Recovery Analysis,” FEA Contract
CO-06-60435,

MR. PERCY. It is my understanding, Senator,
that the FEA and the EPA studies show that
vapor recovery requirements would have little or
no impact on gasoline statfons” economic viabili-
Ly, provided the FEA permits the cost of vapor
recovery to be “passed through™ to the consumer
in the form of additional prices amounting to a
fraction of a penny per gallon. s this your
understanding, Senator?

MR. HART. Yes. If the station’s gasoline market
would withstand such a pass-through,

Debate on June 9, 1977, 3 Lep, History 1022.19

3. Section 202(a)(5), 42 U.S.C. Sec. 7521(a}5)
(autamobile fill pipe standards)

Like sections 324 and 325, supra, the provisions
authorizing the Administrator to promulgate standards
which would assure a proper fit between automobile fill
pipes and gasoline nozzles eguipped with vapor recovery
controls were intended to facilitate implementation of
federal vapor recovery regulations. See the portion of
House Report No, 2% quoted above at p. 27, See also,
H.R. Rep. No. 1175, %4th Cong., 2d Sess. 252 (1976), 7
Leg. History 6801 (language identical to that in H.R, Rep,
284); H.R. Rep. No. 564, 95th Cong., 15t Sess. (1977), 3
Leg. History 538,

"The final language of section 324 specifically authorized pass-
through of stage 11 cosis
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C. EPA has previously determined that stage Il con-
trols are a reasonably availuble control measure,

As discussed previously ar pages 20-21. the 1976
guidance memorandum by Assistant Administrator Stre-
low confirmed that stage 11 contrals would generally be
regarded as “reasonably available control measures”, and
Congress was aware of this EPA position. In addition,
following passage of the 1977 amendments, EPA confirm-
ed this position in at least four published documents:

(1} A February 24, 1978, policy memoradnum from the
Administrator to Regional Administrators on criteria for
approval of 1979 SIP revisions, which was published in the
Federal Register (43 Fed. Reg., 21673, May 19, 1978), ex-
plained that stage 11 controls would be required in SIPs
providing for ozone attainment afier 1982

For mobile sources in urbanized area [sic)
(population 200,000} SIPs must provide for ex-
peditious implementation of reasonably avail-
able control measures. Each ol the measures for
which EPA will publish information documents
during 1978 is a reasonably available control
measure. These measures are listed on the
following page:

I. To be published in February 1978:
i aa
b. Vapor recovery:

This list was the same as that contained in section 108(D,
which has been discussed above at pages 2122,

There can be no doubt that this reference to “vapor
recovery” included stage 1T as well as stage | controls, The
section 108(1) information document which the notice said
would be published in February 1978 was actually publish-

n

ed in April 1978 and included extensive information on
stage 11 technology and its effectiveness and costs.?®
EPA, Hydrocarbon Control Strategies for Gasoline Mar-
keting Operations (EPA-450/3-78.017, April 1978).

(2) Also in April 1978, EPA published materials for a
workshop on requirements for nonaitainment area SIPs
whiich contained the Following visual presentation on
“Transportation Relmted Issues™:

LIST OF SELECTED REASONABLY AVAILABLE
TRANSPORTATION CONTROL MEASURES

= VEHICLE INSPECTION AND MAINTENANCE

* YAPOR RECOVERY FROM FUEL TRANSFER
AND STORAGE AND FROM SOLVENT OFERA.
TIONS

Workshop on Requirements for Nonaitainmeni Areg
Plans — Compilation of Presentations B8 (OAQPS No.
1.2-103, rev. ed. April 1978).

(3) EPA's 1981 Final Policy on approval of SIP revi-
sions for orone and carbon monoxide nonattainment
areas stated that “[a)ll plans must contain the three

During the last few vears there have been requests by State and
local dir polluiion officials thet EPA mandaie inchislon of stage 11
controls in orone nonattainment area S1Ps by kssuing a CTG (control
techmigue guidance document) for dage 1 coniroly, See frecidy EPA,
Jam, 24, 1986, pp. -3, Such requiests reflect a misunderstanding ol the
histowrical function of CTGs. CTOs have historically been issued only
io define RACT (reasonably available control technology) for she
Honary souroe. Sec 42 LLS.C. sec. 17bHI). Stage 11 has historically
been regarded a3 & mobile-source, & mobile-source-related, or a
iransporiation control messure. For mch messures, section 108 in-
formation documenis were intended (0 serve the same purpose W
CTOn serve for stationary sourcel. {However, see 44 Fed. Heg. 33762,
Sepi. 17, 1979, where EPA appeari to have ined the term CTO in
relerence 1o sectiom [OB(N information docmments. )
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categories of minimum control measures described in this
section.” The third category provided:

D, Transportation Measures

The portion of the 1982 SIP addressing emis-
sion reductions 1o be achieved through the im-
plementation of transportation measures mus
include the basic provisions listed below.

2. All reasonably available transportation
measures, . . . Categories of reasonably
available transportation measures are iden-
tified in section 108(f) of the Act. The sub-
mittal should present documentation, based
on technical analysis, of the basis for not
implementing any of the measures identified
in this sectdion.

46 Fed. Reg. 7182, 7185, 7187 (Jan. 22, 1981). Of course,
vapor recovery, including stage Il controls, was, as
previously discussed, one of the measures identified in sec-

tion 108({).

{4) In February 1979, EPA published a study entitled
Cost and Economic Impact Assessrent for Alternative
Levels aof the National Ambient Air Qualicy Standards for
Ozone, which examined the potential economic impacts of
selected “reasonably available control measures.” One of
the measures examined was stage |1 controls. EPA doc.
450/5-19-002, pp. 5-5 1o 5-11 (available through NTIS).

. In-use experience with stage 11 controls has proven
that they are a reasonably available control
measure,

Stage 11 controls are currently being used in 26 countics
in California and in the District of Columbia. Implemen-
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tation began in both California and D.C. in 1974. Ex-
perience in all regions has confirmed that stage 11 controls
are effective and economically practicable.

Mumerous reports by Calilornia agencies have reached
this conclusion. For example, a very recenl report by the
California Air Resource Board states: “As Stage Il is a
developed, proven, and available technology, we believe
that it should be identified as a reasonably available con-
trol measure (o assist other States in meeting Clean Air
Act requirements.” California Perspective on Controtling
Gasoline: Evaporative Emissions, CARB Tech. Rep, No.
SS-86-01 (Mar. 1986). In its comments on EPA's Evalua-
tton of Afr Pollution Repulotory Sirategies for the
Gazxoline Marketing Industry (July 1984), CARB stated:
“If EPA pursues a strategy based on controlling ozone,
Stage Il is a better alternative than OC [onboard controls)
because 1t 15 proven, is cost-effective, and can be im-
plemenied much sooner than OC." At p. 2 (Nov. 1984).
The comments continued:

Stage 1l is now insialled and in use on aboul
14,000 service stations in California and all of its
mijor problems are already solved. Almost ten
years of careful painstaking cooperative effor
between government and indusiry lie behind the
regulatory improvements the Stage Il program
has had since its inception. Many of the im-
provemenis were necessitated by unforeseeable
problems. We are currently in our fourth genera-
tion of Stage 11 equipment and the latest genera-
tion incorporates features which will bring even
greater success 10 the program. Field testing has
begun on a filth generation of Stage 11 equip-
ment which will be safer than conventional de-
signs but just as easy to use. With the stimulus of
a larger market, the Stage |l equipment manu:
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facturers could develop even more effective
products at less expense, bur this is not reflected
in the Report's treatment of Stage 11. . . . The
Stage Il program can be administered by any
state using already well developed eguipment,
certification and test procedures, and enforce.
ment techniques. Other states will not have to
repeiat the developmeni work piloncered in Cali-
lornia.

Id. at 6-7.

Also, in a 1981 report to the California legislature, CARB

reparted:
Stage 1l vapor recovery continues (o be an effi-
ciemt and cost effective hydrocarbon emission
control measure. In 1981, Stage 11 systems reduc-
ed hydrocarbon emissions by 48,000 tons (130
tons per day), and prevented the loss of 15 mil-
lion gallons of gasoline, The average Stage 1
system costs about $.30 per pound of hydrocar-
bons reduced and adds about one-third of one
cent 1o the price of a gallon of gasoline.

“Report 10 the Legislature on the Efficiency, Durability,
and Cost Effectiveness of Gasoline Vapor Recovery
Systems™ (Jan 1981).

Reports on experience with stage I1 controls in the
District of Columbia are similar. In a 1982 report, the
Metropaolitan Washington Council of Governments found
that “Stage 11 systems have overcome initial problems and
are economically and technically feasible,” and concluded:

Stage Il systems have been shown o be cosi-
elfective methods of substantially reducing hy-
drocarbon emissions attributable to gasoline
service stations. In addition to their air quality

a3

benefits, they conserve gasoline, reduce health
risks, and have little or no fire safety problems.
The California and District of Columbia ex-
periences have demonstrated that, although not
completely trouble-free, Stage 11 systems are a
practical control technology.

Dept. of Environmental Programs, Stage Il Vapor Re-
covery Sysiem Options for the Washingron Metropolitan
‘{rml 3! m [SEFL I‘mz.-

E. EPA has the authority nnd duty o overrule an er-
roneons State determination that stage 11 conirols
are nol & reasonably available control measure.

Section 172 states that all SIPs for ozone nonattainment
arcas “shall” include all reasonably available control
measures. The Administrator’s authority and duty to re-
quire revision of deficient SIPs or to promulgate federal
SIP regulations to overcome a SIP deficiency is specifical-
ly provided in section 110 of the Act, 42 U.S.C. sec. 7410,
Section 110{(a)}2WH) reguires revision of SIPs "whenever
the Administrator finds on the basis of information avail-
able to him that the plan is substantially inadequate (o
achieve the . . . standard which it implements or to other-
wise comply with any additional requirements established
under the Clean Air Act Amendments of 1977." I the
State does not correct a SIP deficiency, section 110(c)(1),
provides for issuance of federal regulations:

(1} The Administrator shall . . . promptly
prepare and publish proposed regulations setting
forth an implementation plan, or portion there-
of, for a State if —

(A) the State fails to submit an implementa-
tion plan which meets the requirements of this
section;
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(B} the plan, or any portion thereof, submit-
ted for such State is determined by the Admin-
Istrator not to be in accordance with the re-
quirements of this section, or

42 U.5.C. sec. 7410(c)(1).

Congressional understanding that section 172 provided
authority to the Administrator to overrule State deter-
minations on “reasonably available control measures™ was
made clear during consideration of 5. 252. the bill from
which the current section 172 language was primarily de-
tived. The Senate report on S. 252 stated:
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The bill does not specify the “reasonable meas-
ures” to be adopted. However, the Administrator
cannot reject any measure selected at the State or
local level because he considers it to be unrea-
sonable. If it is adopted by the State or regional
agency, then it is reasonable.

Conversely, the Administrator may determine
that all reasonable measures have nol been
adopted. In this case the Administrator 15 re-
quired to promulgate additional reasonable
measures, The court will ultimately rule on any
disagreement between the aifected State or local
agency and the Administrator as to the reason-

It should be emphasized that this bill does not de-
fine reasonable measures. State and local of-
ficials, in cooperation with EPA must do this in
order lo preserve maximum fexibility to take in-
to gccount varying local and regional conditions.

The Administrator’s authority with respect to
measures contained in plans submitted by the
States is limited 1o requiring additional or more
stringent measures he deems reasonable where
such measures were not included by the State,
The Administrator is not authorized to disap-
prove a plan on the grounds that it contains strin-
gent measures which he believes are not reason-
able, States have the right to require such strin-
gent controls in order 1o make room lor new
developments or for other reasons it [sic) finds
compelling.

ahleness of an EPA proposal.
Debate on June 8, 1977, 3 Lep. History T20.

111. EPA’s ongoing study of onboard technology does noi
excuse the Administrator from requiring stage 11 con-
trols as a reasonably available control measure.

EPA has been studying the feasibility and desirability of
onboard technology since 1977 pursuant to section 202
{aN6) of the Act (42 U.5.C. sec. 7521{a)(6)). Most recent-
ly, the Agency requested comments on this subject in its
Evaluation of Air Pollution Regulatory Sirategies for the
Gasoline Marketing Industry (1984). 49 Fed. Reg. 31706
{Aug. &, 1984),

Section 202(a)(6) provides:

The Administrator shall determine the feasibility
and desirability of requiring new motor vehicles

S. Rep. No. 127, 95th Cong., Ist Sess. 40 (May 10, 1977,
3 Leg. History 1414, And, during subsequent considera-
tion of the bill and report, Senator Muskie explained:

The selection of measures 10 be used is to be
made initially by State and local governments.

1o utilize onboard hydrocarbon control techno-
logy which would avoid the necessity of gasoline
vapor recovery of uncontrolled emissions emana-
ting from the fueling of motor vehicles. The Ad-
ministrator shall compare the costs and effec-
tiveness of such technology to that of implemen-
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ting and maintaining vapor recovery systems
{taking into consideration such factors as fuel
cconomy, cconomic costs of such technology,
administrative burdens, and equitable dis-
tribution of costs). If the Administrator finds
that it is feasible and desirable 1o employ such
technology, he shall, after consultation with the
Secretary of Transporiation with respect to
motor vehicle safety, prescribe, by regulation,
standards requiring the use of onboard hydrocar-
bon technology which shall not become effective
until the introduction to [sic] the model vear for
which it would be feasible 1o implement such
standards, taking into consideration compliance
costs and the restraints of an adequate lead time
for design and production.

While this section refers to onboard controls as 2 means of
avoiding vapor recovery measures, for Iwo separale rea-
sons this must not be interpreted as authorizing delays in
implementation of stage 11 measures which are otherwise
required under section 172; First, the Administrator made
the determination required by section 202(a)M6) in 1981,
and a federal court has recently confirmed that that deter-
mination should be regarded as a final agency action. Se-
cond, it was clearly the intemt of Congress that section
202(a)6) should not delay implementation of stage 11 con-
trols required by section 172.

A. The Adminisirator has made a final determination
under section 202(n){6).

On April 13, 1981, EPA published a Notice of Intent for
actions it intended to take to relieve regulatory burdens on
the motor vehicle industry. One of those actions was de-
scribed as follows:

»

13. Do not require use of onboard technology
for the control of hydrocarbon emissions resufi-
ing from the fueling of motor vehicles.

EPA is charged with determining the feasibility
and desirability of requiring motor vehicles to be
equipped to control hydrocarbon emissions dur-
ing motor vehicle fueling. Section 202(a)(6) of
the Clean Air Act. EPA has decided nol (o re-
quire motor vehicles to be equipped with this
lechnology.

The Agency's findings will be published in the
Federal Register in June 1981,

46 Fed. Rep. 21628, 21629, April 13, 1981 (original em-
phasis).

Although the June 1981 Federal Register notice promis-
ed in this decision has never appeared, the U.S. District
Court for the District of Columbia has decided that the
decision was a final agency action. Narural Resources
Defense Council v. EPA, No. 83-20| I, Oct. 15, 1985 (Slip
Op.) The court found that the decision was a “final agency
action™ for purposes of section 307(b)1) of the Clean Air
Act, which grants jurisdiction to the U.S. Court of Ap-
peals for review of final agericy actions, The opinion ex-
plains:

Plaintiffs contend that the action taken by EPA
on April 15, 1981 was not fimal and thus not ap-
pealable by persons affected under section 07(b)
(1) of the Act, 42 U.5.C. sec. T607(bX1). They
claim that the 1981 notice was a statement of in-
tent enly and not a final agency action Fulfilling
any duties under section 202{a)(6) of the Act, 42
LLS.C. sec. T521(a)6). The Courl disagrees with
plaintiffs" characterization.
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This notice plainly states that EPA already has
done all that section 202(a}(6) requires and no
further action was intended at that time. The
Court finds, therefore, that EPA issued a final
decision in its April 15, 1981 announcement.

At 13-14 {oniginal emphasis).®!

B. It is clear that Congress intended that any study of
onboard controls under section 202(a}6) should
nol delay implementation of stage 1l conirols re-
quired under section 171,

Section 202{a){6) was derived from the House bills in
1976 and 1977 (H.R. 10498 and H.R. 6161, respectively).
See H.R. Rep. 564, 95th Cong., 15t Sess. (1977) (conference
report), 3 Leg. History 539. The House reports on both
bills contained the following statement:

The Committee’s action in providing the new
authorities in sections [concerning fill pipe sian-
dards and siudy of onboard technology] . . . 15
not intended in any way to limit or affect the au-
thority or duty of the Administrator with respect
to the promulgation of vapor recovery régu-
lations under the Clean Air Act.

H.R. Rep. No. 1175, 94th Cong., 2d Sess. 253 (1976), 7
Leg. History 6802; H.R. Rep. No. 294, 95th Cong., Ist
Sess, 304 (1977), 4 Leg. History 2771.

This Congressional intention was clearly consistent
with, and reinforced by, the numerous expressions of
Congressional intent in connection with sections 108(f),

HNHDC hag (ed o jurisdictional motbon with the LS. Cirgalt
Court in 8 related case (NRDC v, EPA, Mo, 83610107, in which it has
challenged this finding by the districs coun. EPA has opposed the mo-
riom,
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202(a}%), and 324, 325, discussed above, that stage ||
vapor recovery measures should generally be implemented
as expeditiously as practicable in ozone nonattainment
areas. Onboard controls are a long-range option. Allow-
ing two years Tor a 202{a)}{6) study, two years lor develop-
ment of lederal regulations. three years for engineenng
and 1ooling by auto manufacturers (assuming no technical
design problems), and approximately fifteen years for
Meet turnover,** Congress could see thal onboard controls
would require until at least 1999 (o achieve %% imple-
mentation under a best-case seenario. Obviously, since the
goal was 1o achieve attainment in all areas by the end of
1987 at the latest, Congress did not intend that stage 11
controls be put off.*

EPA recognition of these realities is shown by a 1978
letter 1o the Government of the District of Columbia in
which Assistant Administrator David Hawkins assured a
District official that “EPA believes thal expansion of
Stage Il programs o cover the entire |D.C. Metro)
marketing area is appropriate even il the Agency should
decide to proceed with ‘on-board’ control reguirements.”™
Letter to Bailus Walker, Jr.. Dec. 28, 1978.

CONCLUSION

The Clean Air Act requires implementation ol alf
reasonably available control measures as expeditiously as
practicable for orone nonatainment areas. Given the
many extensions already granted for such areas and the

HEPA, Evidfusticn af Alr Palluiion Begulafory Siroiegied fod
the Ceavoling Markering Indwsiry, pp. C-33 to C-38 (July 1984).

HIF m pew 202(aM6) decyon 1o implement onboard controis were
made woday, {1 would ke aotil ai leass 2006 (o achieve %% im
plementation,
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complexities and uncertainties in predicting the amount of
ozone reduction obtainable from specific control meas-
ures, a literal interpretation of the statutory language s
eminently reasonable.

On the basis of the relevant criteria for reasonably
available control measures, in-use experience with stage 11
conirols in California and the District of Columbia, plan.
ned implementation of stage 11 controls in St. Louis, MO
and New Jersey, Congressional recognition of stage I
controls as feasible and cost-effective, and EPA deter-
minations that stage 11 is a reasonably available control
measure, EPA has a heavy burden to bear to avoid a find-
g that it has clearly erred in not requiring that implemen-
tation of stage 1 controls begin as soon as practicable, ¥
In the present case, the court must find that EPA acted ar-
hitrarily and capriciously in approving the SIP revisions,
since the final rule contains no justification whatsoever for
non-implementation of stage Il controls.

Finally, the onboard study provision of the Act cannot
be invoked to excuse any further delays in implementation
of stage Il controls. The legislative committes reports
clearly state that this provision is not 1o be interpreted so
as to interfere with implementation of stage 11 controls,
and Lo interpret the provision otherwise would be plainly
contrary to the legislative intent to achieve attainment of
the air quality standards by the end of 1987 at the very
latest,

“Designation of stage 11 controls 44 & “contingency measire® cer-
tainly dooy pot sanisly 1he statutory requiremnent for actual implemen-
larion “as expeditiously s practicable *
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RELIEF REQUESTED

Wherefore, the Petitioner, Jim J. Tozzi, requests that
this court:

1. Set aside the final rule of EPA which is the su hject of
this action;

2. Instruct the Administrator of EPA that the SIP at
issue must provide for stage 11 measures in the ozone non-
attainment areas absent a detailed analysis by the State
and EPA demaonstrating that such measures are not *reas-
onably available control measures” within the meaning of
section 172 of the Clean Air Act, as that term has been
defined in the legislative history and the Agency's pub-
lished SIP review criteria:

3. Award costs of litigation, including reasonable at-
lorney's fees, to Petitioner in accordance with 42 U.5.C.
sec. 7606(): and

4. Grant such other and Turther reliel as this court may
deem appropriate.

Respectfully submitted,

William G, Kellv, Jr.
cfo MULTINATIONAL BUSINESS
SERVICES, INC.
Suite Wi
1333 New Hampshire Avenue, N.W,
Washingion, DO K06
(202} 205086
Coundsel for Petliinner
Arnold W, Relize, Ir,
Professor of Law
The George Washingion University
T30 20th Street, N.W,
Washingion, DN 20052
(0 Counsel

July 28, 1986
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