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Asserting purported violations of the National Environmental Policy Act (“NEPA”), 42 

U.S.C. § 4321, et seq., the Endangered Species Act (“ESA”), 16 U.S.C. § 1531, et seq., and/or 

the Administrative Procedure Act (“APA”), 5 U.S.C. § 551, et seq., Plaintiffs claim that the 

Department of the Interior’s decision to move forward with Lease Sale 216/222 based on a 2012 

Final Supplemental Environmental Impact Statement (“2012 SEIS”), see DOI 5438, et seq., and 

without first concluding ongoing reinitiated consultation under Section 7(a)(2) of the ESA, 

should be vacated until additional environmental studies under NEPA and the ESA are 

completed.  Plaintiffs also challenge Lease Sale 218, based solely upon their ESA argument.  

Plaintiffs finally contend that the National Marine Fisheries Service (“NMFS”) has unreasonably 

delayed completion of the ongoing reinitiated consultation under Section 7(a)(2) of the ESA, in 

violation of the APA. 

Plaintiffs’ legal challenges lack merit, and founder on, among other things, the extensive 

record of environmental review by the agency, the fundamental structure of offshore oil and gas 

leasing dictated by Congress, and—particularly with respect to the ESA—a recent and 

resounding rejection by another federal district court of Plaintiffs’ analogous challenge to a 

different oil and gas lease sale.  The Department of the Interior’s actions and findings, to which 

the judiciary owes considerable deference, accordingly satisfied the agency’s obligations under 

NEPA, the ESA, and the APA. 

BACKGROUND 

A. Congress Directed Offshore Development To Proceed Expeditiously In a 
Four-Stage Process. 

The Outer Continental Shelf (“OCS”) is the area of submerged lands that lie seaward of a 

state’s jurisdiction and that are subject to the “jurisdiction and control” of the United States.  See 

43 U.S.C. § 1331(a); see also Ctr. for Biological Diversity v. U.S. Dep’t of the Interior (“CBD”), 
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563 F.3d 466, 472 (D.C. Cir. 2009).   The OCS Lands Act (“OCSLA”) mandates and governs the 

development of offshore oil and gas resources on the OCS.  See 43 U.S.C. § 1331, et seq.  

Congress enacted OCSLA to promote and ensure the “expedited exploration and development of 

the [OCS] in order to achieve national economic and energy policy goals, assure national 

security, reduce dependence on foreign sources, and maintain a favorable balance of payments in 

world trade.”  Id. § 1802(1); see also id. § 1332(3) (the OCS “should be made available for 

expeditious and orderly development, subject to environmental safeguards, in a manner which is 

consistent with the maintenance of competition and other national needs”).  Indeed, Congress 

specified that it wished to “make [OCS] resources available to meet the Nation’s energy needs as 

rapidly as possible.”  Id. § 1802(2)(A).  OCSLA accordingly “has an objective — the expeditious 

development of OCS resources . . . .”  California v. Watt, 668 F.2d 1290, 1316 (D.C. Cir. 1981).  

Because “[t]he first stated purpose of the Act . . . is to establish procedures to expedite 

exploration and development of the OCS,” OCSLA’s “remaining purposes primarily concern 

measures to eliminate or minimize the risks attendant to that exploration and development.  

Several of the purposes, in fact, candidly recognize that some degree of adverse impact is 

inevitable.”  Id. 

To facilitate OCSLA’s stated purpose to “promote the swift, orderly and efficient 

exploration” of OCS oil and gas resources,1 Congress created “four distinct statutory stages to 

developing an offshore oil [or gas] well: (1) formulation of a five year leasing plan . . .; (2) lease 

sales; (3) exploration by the lessees; (4) development and production.”  Sec’y of the Interior v. 

California, 464 U.S. 312, 337 (1984); see also CBD, 563 F.3d at 472–73.  Responsibility for 

implementing and overseeing the multi-stage process resides principally in the Secretary of the 

                                                 
1 H.R. Rep. No. 95-590, at 8 (1977), reprinted in 1978 U.S.C.C.A.N. 1450, 1460. 
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Interior (“Secretary”), see 43 U.S.C. § 1331(b), much of whose authority relevant to this dispute 

is delegated to the Bureau of Ocean Energy Management (“BOEM”).2 

  First, at the five-year leasing program stage, Interior prepares “a schedule of proposed 

lease sales indicating, as precisely as possible, the size, timing, and location of leasing activity 

which [the Secretary] determines will best meet national energy needs for the five-year period 

following its approval . . . .”  43 U.S.C. § 1344(a).  In deciding upon that five-year leasing 

program, the Secretary must “consider[] [the] economic, social, and environmental values of the 

renewable and nonrenewable resources contained in the [OCS], and the potential impact of oil 

and gas exploration on other resource values of the [OCS] and the marine, coastal, and human 

environments.”  Id. § 1344(a)(1).  “[P]rospective lease purchasers acquire no rights to explore, 

produce, or develop at this first stage . . . .”  Sec’y of Interior, 464 U.S. at 338. 

Second, at the lease sale stage (which is at issue in this case), Interior conducts the lease 

sales provided for in the previously-adopted five-year program, see 43 U.S.C. § 1337(a)(1), by 

“solicit[ing] . . . bids and . . . issu[ing] . . . offshore leases,” Sec’y of Interior, 464 U.S. at 338.  

“Requirements of [NEPA] and the [ESA] must be met first.”  Id.  “A lessee does not, however, 

acquire an immediate or absolute right to explore for, develop, or produce oil or gas on the OCS; 

those activities require separate, subsequent federal authorization.”  Id. at 317.  See also id. at 

339; N. Slope Borough v. Andrus, 642 F.2d 589, 593 (D.C. Cir. 1980) (noting that “no drilling — 

not even of an exploratory nature” is permitted with the purchase of a lease). 

                                                 
2 On October 1, 2011, the Secretary’s delegated authority over, inter alia, OCS oil and gas 
development was reorganized and divided between BOEM and the Bureau of Safety and 
Environmental Enforcement (“BSEE”), see 76 Fed. Reg. 64,432 (Oct. 18, 2011), which replaced 
an existing Interior agency.  For ease of reference, the relevant actions of BOEM’s predecessor 
agencies are herein attributed to “BOEM.” 
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Third, at the exploration stage, “Interior reviews and determines whether to approve the 

lessees’ more extensive exploration plans.”  CBD, 563 F.3d at 473.  See also 43 U.S.C. 

§ 1340(c).  In making this decision, the Secretary “shall disapprove such plan if he determines 

that (A) any proposed activity under such plan would result in any condition described in section 

1334(a)(2)(A)(i) of this title [serious harm or damage to life (including fish and other aquatic 

life), to property, to any mineral (in areas leased or not leased), to the national security or 

defense, or to the marine, coastal, or human environment], and (B) such proposed activity cannot 

be modified to avoid such condition.”  Id. 

 Fourth, at the development and production stage, Interior, along with affected state and 

local governments, reviews an additional and more detailed plan from the lessee, see 43 U.S.C. 

§ 1351, for (in typical cases) construction of a production platform, installation of processing 

equipment, and the laying of pipelines, all of which may remain in place for decades.  A lessee’s 

development plan must set forth, among other things, the specific work to be performed; all 

facilities and operations located on the OCS that are proposed to be directly related to the 

proposed development; the environmental safeguards to be implemented; and the safety 

standards to be met.  See id. § 1351(c).  “The Secretary shall disapprove a plan . . . if the 

Secretary determines,” under specified conditions, “that . . . implementation of the plan would 

probably cause serious harm or damage to life . . ., to property, to any mineral deposits . . ., to the 

national security or defense, or to the marine, coastal or human environments . . . .”  Id. 

§ 1351(h)(1)(D)(i). 

 A lessee operating under an approved exploration or development plan must also obtain a 

permit prior to drilling a well pursuant to the plan.  See 30 C.F.R. § 250.410. 
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B. Regulatory And Industry Responses To The Deepwater Horizon Spill. 

In April 2010, the Deepwater Horizon drilling rig suffered an explosion and loss of well 

control.  See, e.g., DOI 5668, 5588.  Immediately following the Deepwater Horizon incident, the 

Secretary announced that “beginning April 20 [2010] — the date of the explosion — no 

applications for drilling permits will go forward for any new offshore drilling activity until the 

Department of the Interior completes the safety review process that President Obama 

requested.”3  After an initial safety review report, on May 28, 2010, the Secretary issued a 

blanket moratorium shutting down all existing deepwater drilling operations,4 which the 

Secretary revised on July 12, 2010,5 and which formally remained in effect until October 12, 

2010.6 

At the same time, BOEM issued sweeping new drilling safety and related regulations and 

requirements.  This new regulatory regime includes, inter alia, 

1) new informational requirements for proposed and existing drilling plans regarding 
blowout and worst case discharge scenarios, see NTL 2010-N06 (June 18, 2010); 

                                                 
3 Department of the Interior, Press Release, Salazar Meets with BP Officials and Engineers 
at Houston Command Center to Review Response Efforts, Activities (May 6, 2010), available at 
http://www.doi.gov/news/pressreleases/Salazar-Meets-with-BP-Officials-and-Engineers-at-
Houston-Command-Center-to-Review-Response-Efforts-Activities.cfm (last visited Sept. 5, 
2013). 
4 Notice to Lessees (“NTL”) No. 2010-N04 (May 30, 2010), available at 
http://www.doi.gov/news/pressreleases/upload/MORATORIUM_NTL.pdf (last visited Sept. 5, 
2013). 
5 Department of the Interior, Decision Memorandum, Decision memorandum regarding 
the suspension of certain offshore permitting and drilling activities on the Outer Continental 
Shelf (July 12, 2010), available at http://www.doi.gov/deepwaterhorizon/upload/Salazar-
Bromwich-July-12-Final.pdf (last visited Sept. 5, 2013). 
6 Department of the Interior, Decision Memorandum, Termination of the suspension of 
certain offshore permitting and drilling activities on the Outer Continental Shelf (Oct. 12, 2010), 
available at http://www.doi.gov/news/pressreleases/loader.cfm?csModule=security/ 
getfile&PageID=64767 (last visited Sept. 5, 2013). 
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2) promulgation of an interim final rule immediately imposing “Increased Safety 
Measures for Energy Development on the Outer Continental Shelf,” which 
include new “drilling regulations related to well control, including: subsea and 
surface blowout preventers, well casing and cementing, secondary intervention, 
unplanned disconnects, recordkeeping, well completion, and well plugging,” 75 
Fed. Reg. 63,346, 63,346 (Oct. 14, 2010), the purpose of which is to “ensure that 
there are additional physical barriers in the well to prevent oil and gas from 
escaping into the environment . . . [and which] will considerably decrease the 
likelihood of a loss of well control,” id. at 63,353; 

3) promulgation of an interim final rule immediately imposing a requirement that 
lease operators “develop and implement Safety and Environmental Management 
Systems” in order to identify and address environmental hazards, 75 Fed. Reg. 
63,610, 63,610 (Oct. 15, 2010); 

4) new informational requirements regarding lease operators’ available spill 
response and well containment resources, see NTL 2010-N10 (Nov. 8. 2010); and 

5) enhanced government inspections of deepwater drilling facilities, see DOI 5480. 

Among the many steps directly aimed at preventing oil spills were: 

1) the mandatory adoption of the American Petroleum Institute’s (“API”) Standard 
65-Part 2, “Isolating Potential Flow Zones During Well Construction;” 

2) the mandatory submission of a certification by a professional engineer that a 
lessee’s casing and cementing program is appropriate for the purposes for which it 
is intended under expected wellbore pressure; 

3) the mandatory independent third-party verification that the blind-shear rams in the 
blowout preventer are capable of cutting any drill pipe in the hole under 
maximum anticipated surface pressure; 

4) the mandatory maintenance of a remotely operated vehicle and trained crew on 
each floating drilling rig on a continuous basis; and 

5) the mandatory documentation of subsea blowout inspections and maintenance 
according to API Recommended Practice 53, “Recommended Practices for 
Blowout Prevention Equipment Systems for Drilling Wells.” 

See 75 Fed. Reg. at 63,346 et seq.  In addition, BOEM suspended its practice allowing most 

environmental reviews of exploration plans and development plans to proceed under a 
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“categorical exclusion,”7 and instead required environmental assessments for each deepwater 

exploration and development plan in the Gulf of Mexico.  See, e.g., Defenders of Wildlife v. 

BOEM, 684 F.3d 1242, 1247 (11th Cir. 2012) (“After the spill, the Director of BOEM instructed 

the agency to restrict its use of categorical exclusions for exploration plans that proposed activity 

that would . . . involve the use of a subsea Blow Out Preventer (‘BOP’) or surface BOP.”). 

Private industry likewise took action.  Among other things, several industry members 

created a non-profit organization, the Marine Well Containment Company (“MWCC”), for the 

“development of a new, rapid response system . . . designed to fully contain oil flow in the event 

of a potential future underwater blowout . . . in up to 10,000-ft (3,048-m) water depth” and 

contain up to 100,000 barrels of oil per day.  DOI 5582.  An interim MWCC response system for 

operation in deepwater became available in February 2011.  See id.  A second non-profit 

corporation formed by more than 24 smaller energy companies—Helix Well Containment 

Group—has stockpiled equipment found useful in responding to the Deepwater Horizon 

incident, which can handle up to 55,000 barrels of oil per day and operate in up to 10,000 feet of 

water.  See id. 

With these extensive mitigation measures in place or under way and before lifting the 

deepwater drilling moratorium in October 2010, BOEM conducted an environmental assessment 

to consider the impacts of resuming deepwater drilling in light of the new regulatory 

requirements that “were not in effect at the time of the [Deepwater Horizon] blowout, but will 

                                                 
7 A “categorical exclusion” is a “category of actions which do not individually or 
cumulatively have a significant effect on the human environment and which have been found to 
have no such effect in procedures adopted by a Federal agency in implementation of these 
regulations ([Sec.] 1507.3) and for which, therefore, neither an environmental assessment nor an 
environmental impact statement is required.”  40 C.F.R. § 1508.4. 
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apply to all future applicable drilling activities.”8  Focusing on the “[s]ubstantial improvements 

in safety, well containment, and response measures, technologies and operational improvements 

[that] have occurred since the [Deepwater Horizon] well blowout,” Environmental Assessment at 

23, BOEM concluded that “[t]he probability of a catastrophic spill from drilling deepwater 

exploration and development well[s] remains very low, even remote” and “[t]he knowledge 

gained and proactive steps taken since the [Deepwater Horizon] well blowout further reduces 

that probability,” id. at 34, 35.  BOEM further concluded that the extensive mitigation efforts 

addressing the Deepwater Horizon incident created “safer OCS drilling, spill containment and 

spill response conditions . . . now compared to conditions existing at the time of the Deepwater 

Horizon spill.”  Id. at 13. 

As a further environmental safeguard, the agency thereafter published notice of its “intent 

to prepare a supplemental environmental impact statement” under NEPA for all remaining 

upcoming lease sales under the existing five-year leasing program.  75 Fed. Reg. 70,023, 70,023 

(Nov. 16, 2010).  Similarly, BOEM reinitiated ESA consultation with NMFS and the Fish and 

Wildlife Service (“FWS”) “in response to the Deepwater Horizon . . . incident.”  See DOI 7351–

7354.  The resulting comprehensive 2012 SEIS and consultations are the principal subject of the 

present lawsuit. 

C. Environmental Reviews of the Lease Sales. 

BOEM first comprehensively assessed the potential environmental impacts of Lease 

Sales 218, 216 and 222 in 2007 with the Final Environmental Impact Statement for the Gulf of 

Mexico OCS lease sales planned for 2007-2012 (“Multisale EIS”).  See DOI 1337, et seq.  The 

                                                 
8 BOEM, Modifications to Suspension of Deepwater Drilling Operations: Environmental 
Assessment and Finding of No Significant Impact (“Environmental Assessment”), at 1 (Oct. 12, 
2010) (DOI Ref. 48019–48063). 
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Multisale EIS described “the environment that would potentially be affected by the proposed 

actions,” DOI 1465; see also DOI 1465–1611, and the environmental consequences of those 

actions, see DOI 1613–1992.  The analysis included calculations of the probability—over a 40-

year period—of OCS oil spills stemming from the proposed lease sales, and estimated (by mean) 

the number of offshore spills of different sizes (up to spills ≥ 1,000 barrels).  See, e.g., DOI 

1684–85.  BOEM used “data on past OCS production and spills, along with estimates of future 

production, to evaluate the risk of future spills” and delineate “risk information for offshore 

spills ≥ 1,000 bbl [and] offshore spills <1,000 bbl . . . .”  DOI 1839.  BOEM concluded that a 

large oil spill, and in particular a blowout and loss of well control, “has a low probability of 

occurring as a result of the proposed action.”  See, e.g., DOI 1904; DOI 1838; DOI 1859–1860. 

BOEM’s statistical analysis relied upon “[t]he most recent, published analysis of trends 

in OCS spills” published by Anderson and LaBelle in 2000.  DOI 1839.  That Anderson and 

LaBelle study both discussed spill rate methodologies and derived an estimate of future spill 

rates “by application of the historical rate of spills per volume crude oil handled . . . .”  DOI 

2404; see also DOI 1841.  BOEM then created “[a] more complete measure of spill risk . . . by 

multiplying the probability of contact [of spilled oil with various environmental resources] 

generated by the OSRA model by the probability of occurrence of one or more spills ≥ 1,000 bbl 

as a result of the proposed action.”  DOI 1844.9  “This provides a risk factor that represents the 

probability of a spill occurring as a result of the proposed action and contacting the resource of 

concern,” a calculation “often referred to as ‘combined probabilities’ because they combine the 

risk of occurrence of a spill . . . and the risk of such a spill contacting sensitive environmental 

                                                 
9 The Oil Spill Risk Assessment model (“OSRA”) is a trajectory model employed by 
BOEM “to calculate the likely trajectory and weathering of spills” by “simulat[ing] thousands of 
spills launched throughout the [Gulf] OCS and calculat[ing] the probability of these spills being 
transported and contacting specified environmental resources.”  DOI 1839. 
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resources.”  DOI 1844–45 (emphasis added).  Finally, BOEM described the largely remote 

combined probabilities of spill impact for a wide range of environmental resources, from 

archaeological sites and the coasts of Gulf states to sea turtles and marine mammals.  See DOI 

1847–1859; DOI 2313–2323. 

BOEM concurrently carried out the consultation provided for by the ESA.  Prior to ESA 

consultation, an agency (here, BOEM) prepares a biological assessment analyzing the effects (if 

any) of its proposed action on listed species or critical habitat, and then submits the assessment 

to NMFS and/or FWS.  See, e.g., 50 C.F.R. § 402.12.  If the agency determines that the proposed 

action is not likely to adversely affect listed species or critical habitat, consultation may conclude 

informally with a Concurrence Letter from NMFS and/or FWS.  See, e.g., id. § 402.13(a).  If it is 

determined an action may affect listed species or designated critical habitat, the ESA requires 

formal consultation with NMFS and/or FWS.  See, e.g., id. § 402.14(a).  Formal consultation 

results in a Biological Opinion that determines whether the proposed action is likely to 

jeopardize the continued existence of a listed species or adversely modify its critical 

habitat.  See, e.g., 16 U.S.C. § 1536(b)(3)(A); 50 C.F.R. § 402.14(h).  A Biological Opinion 

addresses the jeopardy to listed species and critical habitat by considering, inter alia, the current 

status of the species, the environmental baseline, the effects of the proposed action, and the 

cumulative effects of the proposed action.  See, e.g., 50 C.F.R. § 402.14(g).  The Biological 

Opinion may also prescribe reasonable and prudent alternatives to the proposed action if 

jeopardy to a listed species is found, or authorize incidental take of listed species if no jeopardy 

is found.  See id. § 402.14(h), (i).  In this case, NMFS and FWS issued, respectively, a Biological 

Opinion and Concurrence Letter on the proposed lease sales.  See DOI 7039, 7332. 
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In 2009, BOEM prepared a Supplemental EIS (“2009 SEIS”) for upcoming lease sales 

proposed from 2009 to 2012—including Lease Sales 218, 216, and 222—in order to evaluate the 

additional environmental effects (if any) of an expanded leasing area resulting from 

congressional repeal of a moratorium on leasing certain parts of the Central Gulf of Mexico.  See 

DOI 2437.10  The 2009 SEIS confirmed BOEM’s longstanding methodology, previously used in 

the Multisale EIS, for calculating oil spill rates and risks “based on the assumption that spills 

occur in direct proportion to the volume of oil handled . . . .”  DOI 2512 (citing Anderson and 

LaBelle).  Again, the “mean number of future offshore spills” was calculated by multiplying the 

resulting spill occurrence rate “by the volume of oil estimated to be produced as a result of a 

proposed action.”  DOI 2512.  Ultimately, BOEM concluded that “[t]he incremental increase in 

oil production” arising from the expansion of the Central Gulf of Mexico leasing area “is not 

expected to result in an overall increase in the number of oil spills,”  DOI 2513, but re-ran the 

OSRA model to calculate revised “combined probabilities” of risk to environmental resources to 

reflect the geographic areas newly included for leasing and the expected increase in oil 

production, see DOI 2513–2514. 

Implementing its November 2010 pledge to reexamine offshore environmental impacts, 

see supra; 75 Fed. Reg. at 70,023, BOEM prepared the 2012 SEIS to analyze (the now 

combined) Lease Sale 216/222 “because of the potential changes to baseline conditions . . . that 

may have occurred as a result of (1) the Deepwater Horizon event . . .; (2) the potentially acute 

impacts that have been reported or surveyed since that time; and (3) any new information that 

                                                 
10 Lease Sale 218 was located in BOEM’s Western Gulf of Mexico Planning Area.  Lease 
Sales 216 and 222 were located in BOEM’s Central Gulf of Mexico Planning Area.  The overall 
program was revised in 2010 to consolidate Lease Sale 216 with Lease Sale 222 (“Lease Sale 
216/222”) “to provide sufficient time for supplemental NEPA analysis to be conducted.”  DOI 
178. 

Case 1:12-cv-00981-RC   Document 67   Filed 09/06/13   Page 22 of 79



12 
 

may be available.”  DOI 5443.11  To that end, the two-volume, more than 1100-page 2012 SEIS 

“analyzes the potential impacts of the proposed action on the marine, coastal, and human 

environments” based upon “the best information that was publicly available at the time this 

document was prepared.”  DOI 5546.  That information included “new regulations, planned 

Notices to Lessees and Operators, . . . and BOEM[] procedures that address drilling safety, oil-

spill response, and enhanced inspection procedures . . . [that] were not in effect at the time of the 

[Deepwater Horizon] event, but . . . will apply to all future applicable drilling activities.”  DOI 

5479; see also DOI 5479–5483.  BOEM likewise considered new spill response capabilities 

including the MWCC.  DOI 5579–5582. 

Statistically, the 2012 SEIS reiterated BOEM’s longstanding methodological experience 

that the “potential frequency and volume [of oil spills] can be estimated from past occurrences,” 

DOI 5574, and that “spills occur in direct proportion to the volume of oil handled . . .,” DOI 

5576.  Mirroring the Multisale EIS’s approach, the 2012 SEIS then calculated the “mean number 

of future offshore spills ≥ 1,000 bbl . . . by multiplying the spill occurrence rate for spills ≥ 1,000 

bbl . . . by the volume of oil estimated to be produced as a result of the proposed action.”  DOI 

5576.  As before, BOEM based its oil spill analysis on Anderson and LaBelle, but also 

supplemented the analysis with a 2011 draft update to the 2000 Anderson and LaBelle study 

(“Draft Updated Study”).  See, e.g., DOI 5556; DOI 5576.12  Again, BOEM “conclude[d] that 

there is a low probability for catastrophic spills . . . .”  DOI 5537. 

                                                 
11  BOEM similarly prepared a two-volume, 900-page Supplemental EIS analyzing the 
environmental impacts of Lease Sale 218.  See DOI 1582; see also DOI 1699 (spill analysis).  
However, because Plaintiffs’ NEPA claim is limited to Lease Sale 216/222, Intervenor-
Defendants do not discuss that analysis in detail here. 
12 The final Updated Study is publicly available on BOEM’s website. See Anderson, Mayes 
& LaBelle, Update of Occurrence Rates for Offshore Oil Spills (June 2012), available at 
http://www.boem.gov/uploadedFiles/BOEM/Environmental_Stewardship/Environmental_Assess
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The Draft Updated Study sets out the methodology for estimating spill probabilities:  

“The method used in revising occurrence rates involved three basic steps: (1) data on historical 

spill occurrences and on volume of oil handled were examined, (2) volume was chosen as the 

exposure variable, and (3) spill occurrence rates were estimated and normalized based on number 

of spills per volume handled.”  Draft Updated Study at 3.  Indeed, the two additional platform 

spills since the last study—the 2000 Anderson and LaBelle study—continued to “indicate [that] 

the volume of oil handled between OCS platform spills still appears to be nonrandom.”  See id. 

at 9.  The Draft Updated Study calculated—for the entire study period from 1964 to 2010—a 

“revised spill rate of 0.32 spills per [billion barrels] handled for OCS platform spills greater than 

or equal to 1,000 bbl . . . based on the last five spills that occurred over the most recent 15.6 

[billion barrels] of production.”  Id. at 10.  This rate “is identical to the previous rate” calculated 

in 2000 by Anderson and LaBelle.  Id.13 

In addition to estimated spill rates, the Draft Updated Study continued BOEM’s practice 

of calculating average and median spill sizes.  See id. at 14.  Unlike the spill rate calculations, 

                                                                                                                                                             
ment/Oil_Spill_Modeling/AndersonMayesLabelle2012.pdf (last visited Sept. 5, 2013).  The 
Draft Updated Study is included in the administrative record at DOI REF 48326–48378.  For 
ease of reference, the Draft Updated Study’s internal pagination is used herein for citations. 
13 For the most recent 15-year period (from 1996 through 2010), the spill rate increased 
from 0.13 to 0.25 due to two new spills—one caused by Hurricane Rita, and the other by the 
Deepwater Horizon incident—in that more limited time frame.  See Draft Updated Study at 10.  
While the Draft Updated Study noted that “this most recent 15-year period spans the move of 
OCS oil production into deepwater,” id., it also made clear that the Deepwater Horizon “was a 
‘worst case’ spill — a complete loss of well control due to multiple failures on a well with a very 
large reservoir under very high pressure . . . .  Few wells would be capable of this size release 
even under the worst circumstances.”  Id. at 6.  The Draft Updated Study also estimated the 
occurrence rate for spills over 10,000 barrels, which “declined from 0.12 . . . to 0.06” over the 
entire study period, but increased from 0.05 to 0.13 “for the most recent 15 years of data . . . due 
to the [Deepwater Horizon] spill in 2010.”  Id. at 16.  At bottom, the Draft Updated Study 
concluded, “[t]hese rates are still relatively low” particularly given that—prior to the Hurricane 
Rita and Deepwater Horizon spills—“the last OCS Platform spill ≥ 1,000 bbl occurred in 1980, 
and the last OCS Platform spill ≥ 10,000 bbl occurred in 1970.”  Id. at 1. 
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which included the Deepwater Horizon, the median and average calculations excluded that spill.  

See id. at 14.  As the Draft Updated Study explained, “[m]eans (averages) and medians are 

statistical measures that are frequently used to characterize a ‘typical’ event” and the Deepwater 

Horizon is not representative of OCS spill sizes.  Id. at 14.14  Based on the probabilities 

calculated in the Draft Updated Study, BOEM concluded that a “new OSRA run based on just 

[Lease Sale 216/222] . . . would not be expected to substantially affect the probabilities in 

comparison with those obtained from the previous OSRA run” in the Multisale EIS and 2009 

SEIS.  DOI 5577. 

Because the Deepwater Horizon included a loss of well control, however, the 2012 SEIS 

expressly supplemented the Multisale EIS’s discussion of losses of well control even though, 

“[h]istorically, since 1971, most OCS blowouts have resulted in the release of gas [and] blowouts 

resulting in the release of oil have been rare.”  DOI 5588.  Moreover, prior to the Deepwater 

Horizon incident, “[m]ost of these losses of well control were of short duration, more than one-

half lasting less than a day.”  DOI 5588.  Indeed, BOEM’s historical data made clear that the 

“occurrence of loss of well control events has improved over the last 25 years, and most loss of 

well control events are recoverable onsite and result in no environmental releases.”  DOI 5589 

(emphasis added).  Still, while both BOEM’s models and OCS history indicated that a 

catastrophic loss of well control “is statistically a rare event,” DOI 5588, BOEM concluded that 

the Deepwater Horizon incident illustrated that “when they do occur the affects [sic] on physical, 

biological, and socioeconomic resources can be dramatic and potentially severe,” DOI 5574. 

                                                 
14 While the 2012 SEIS did not include the calculated spill rates for spills ≥ 10,000 bbl, 
BOEM again explained that the grouping “was not included . . . because the catastrophic 
Deepwater Horizon oil spill . . . was the only spill in this size range during 1996-2010, and thus 
meaningful statistics (such as median spill size) could not be calculated.”  DOI 6471. 
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Accordingly, unlike the prior Multisale EIS and 2009 SEIS, “[f]ollowing the [Deepwater 

Horizon] event, BOEM prepared a catastrophic spill analysis” as a new “reasonably foreseeable 

impact.”  DOI 5452.  See also DOI 5545 (“The scenarios used in this Supplemental EIS 

represent the best assumptions and estimates of a set of future conditions that are considered 

reasonably foreseeable after the [Deepwater Horizon] event and suitable for presale impact 

analysis.”).  Indeed, although a catastrophic spill “is an extremely low probability,” DOI 5660, 

and has only occurred twice in the Gulf, see DOI 6562, BOEM nevertheless conducted a “special 

OSRA run, which was designed to estimate the impacts of a possible future catastrophic high-

volume, long-duration oil spill,” DOI 5578.  See also DOI 5577. 

BOEM first assessed in detail the impacts of a catastrophic spill on a series of 

environmental resources.  See DOI 6561–6612.  BOEM then conducted its special OSRA run for 

a catastrophic spill.  See DOI 6635–6650.  Because “[t]he probability of a catastrophic spill 

occurring was not calculated,” the combined probabilities of impact were not prepared.  DOI 

6635.  Rather, the 2012 SEIS analysis “assum[ed]” that a catastrophic spill would occur, 

calculated the “conditional probability” that the assumed spill would impact environmental 

resources, DOI 6636, and assessed the potential impacts of a catastrophic oil spill on a large 

number of environmental resources.  See DOI 6555–6631. 

Having disclosed the impacts of an assumed catastrophic spill, the 2012 SEIS concluded, 

“barring another catastrophic spill, which is a low-probability accidental event, the adverse 

impacts associated with the proposed . . . lease sale [216/222] are small, even in light of the 

[Deepwater Horizon] event.”  DOI 5624.  In addition to the generally low occurrence rate for 

spills, among other things, “[t]his is because of BOEM’s lease sale stipulations and mitigations 

. . . .”  Id. 
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D. Intervenor-Defendants’ Interest in the Completed Lease Sales. 

Lease Sale 216/222 and Lease Sale 218 (collectively, the “Lease Sales”), were area-wide 

sales covering thousands of unleased tracts of land in the Western and Central Planning Areas in 

the Gulf of Mexico.  As described above, the Lease Sales were the culmination of a complex and 

competitive process conducted pursuant to statutory and regulatory requirements, in which 

companies submitted sealed bids on specific tracts among the thousands offered for sale in each 

area.  See 43 U.S.C. § 1337; 30 C.F.R. Part 556.  In Lease Sale 218, 20 companies submitted 241 

bids on 191 tracts, and leases were awarded on 181 tracts, with accepted high bids totaling 

almost $325 million.15  In Lease Sale 216/222, 56 companies submitted 593 bids on 454 tracts, 

and leases were awarded on 442 tracts, with accepted high bids totaling $1.68 billion.16 

The Intervenor-Defendants share Congress’s strong interest, as expressed in OCSLA, see 

supra pp. 1–3, in the safe, expeditious, and environmentally responsible development of OCS 

resources, and have joined this action to ensure that that the Lease Sales, which were lawfully 

conducted in compliance with OCSLA, NEPA, and the ESA, are upheld.  Intervenor-Defendants 

include a group of industry associations as well as four companies that paid more than $700 

million to acquire hundreds of leases through the Lease Sales.  The Intervenor-Defendant 

companies include Statoil Gulf of Mexico LLC (which spent more than $333 million for 26 

leases), ConocoPhillips Company (more than $184 million for 99 leases), Exxon Mobil 

Corporation (more than $150 million for 72 leases), and Apache Corporation and Apache 

                                                 
15 See BOEM, Western Gulf of Mexico Sale 218 Nets $325 Million in High Bids (April 5, 
2012), available at  http://www.boem.gov/Oil-and-Gas-Energy-Program/Leasing/Regional-
Leasing/Gulf-of-Mexico-Region/Lease-Sales/218/News-Releases-and-Fact-Sheets-for-Sale-
218.aspx (last visited Sept. 5, 2013). 
16 See BOEM, Central Gulf of Mexico Sale 216/222 Nets $1.68 Billion in High Bids (Oct. 
24, 2012), available at http://www.boem.gov/Oil-and-Gas-Energy-Program/Leasing/Regional-
Leasing/Gulf-of-Mexico-Region/Lease-Sales/216-222/index.aspx (last visited Sept. 5, 2013). 
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Deepwater LLC (more than $50 million for 69 leases).  These companies and other OCS lessees 

have made substantial commitments (including, in addition to nonrefundable financial 

expenditures, the devotion of significant expertise and manpower) to explore for and develop 

uncertain oil and gas resources. 

The challenged Lease Sales also must be considered in the overall context of leasing on 

the Gulf of Mexico OCS.  These newly awarded leases do not represent an expansion of oil and 

gas development activities into new areas or regions.  Instead, the newly-leased tracts are spread 

throughout the Western and Central Gulf of Mexico Planning Areas where thousands of active 

leases exist and extensive surveying, exploration, and development activities are ongoing.17  In 

that context, the incremental environmental impacts of these additional lease sales are relatively 

limited. 

Moreover, the Gulf of Mexico OCS is a significant source of oil and gas for the Nation’s 

energy supply.  In 2012, the Gulf of Mexico OCS region was responsible for 20% of total U.S. 

crude oil production and 6% of U.S. dry natural gas production.18  Likewise, Gulf of Mexico 

OCS leases are an important source of federal revenues, generating substantial bonuses, rentals, 

and royalties paid to the United States.  Since 2008, lessees have paid over $9.2 billion in bonus 

                                                 
17 See BOEM, Lease Sale Map – Active Leases and Bids Received for Central Planning 
Area Lease Sale 216/222 (June 20, 2012), available at http://www.boem.gov/Oil-and-Gas-
Energy-Program/Leasing/Regional-Leasing/Gulf-of-Mexico-Region/Lease-Sales/216-
222/LeaseSale216-222_ActiveLeasesBidsReceived-pdf.aspx (showing leases issued in Lease 
Sale 218 and bids received for Lease Sale 216/222 interspersed among active leases) (last visited 
Sept. 5, 2013). 
18 See U.S. Energy Information Administration, Gulf of Mexico Fact Sheet (July 1, 2013), 
available at http://www.eia.gov/special/gulf_of_mexico/data.cfm (last visited Sept. 5, 2013). 
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bids for lease sales in the Gulf of Mexico OCS.19  Total oil and gas royalty revenues from the 

Gulf of Mexico OCS amounted to over $6.5 billion in FY2012 alone.20 

ARGUMENT 

Plaintiffs face a formidable hurdle in pursuing their claims because a court “review[s] an 

agency’s compliance with NEPA and the ESA under the deferential ‘arbitrary or capricious’ 

standard” of the APA.  Defenders of Wildlife, 684 F.3d at 1248; see also Ctr. for Biological 

Diversity v. Salazar, 695 F.3d 893, 901–02 (9th Cir. 2012).  Under that standard, an agency’s 

decision can be disturbed only if “arbitrary, capricious, an abuse of discretion, or otherwise not 

in accordance with law.”  5 U.S.C. § 706(2)(A). 

“The scope of review under the ‘arbitrary and capricious’ standard is narrow and a court 

is not to substitute its judgment for that of the agency.”  Motor Vehicle Mfrs. Ass’n of U.S., Inc. 

v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).  An agency action may be set aside 

only if the agency identified no “rational connection between the facts found and the choice 

made,” “relied on factors which Congress has not intended it to consider, entirely failed to 

consider an important aspect of the problem,” or if the agency’s “explanation for its decision [is] 

counter to the evidence before the agency, or is so implausible that it could not be ascribed to a 

difference in view or the product of agency expertise.”  Id. (quotation omitted).  “Rather, the 

agency action under review is ‘entitled to a presumption of regularity.’”  Weiss v. Kempthorne, 

580 F. Supp. 2d 184, 188 (D.D.C. 2008) (quoting Citizens to Pres. Overton Park, Inc. v. Volpe, 

401 U.S. 402, 415 (1971)). 
                                                 
19 See BOEM, Outer Continental Shelf Lease Sale Statistics, Gulf of Mexico Oil and Gas 
Lease Offerings (Aug. 6, 2013), available at http://www.boem.gov/Outer-Continental-Shelf-
Lease-Sale-Statistics/ (last visited Sept. 5, 2013). 
20 See DOI, Office of Natural Resources Revenue, Statistical Information, available at 
http://statistics.onrr.gov/ReportTool.aspx (Reported Revenues (Single Year Only), FY2012, 
Accounting Year, Federal Offshore, Offshore Gulf) (last visited Sept. 5, 2013). 
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Moreover, “[w]hen an agency is evaluating scientific data within its technical expertise, 

an extreme degree of deference to the agency is warranted.”  Nat’l Comm. for the New River v. 

FERC, 373 F.3d 1323, 1327 (D.C. Cir. 2004) (quotation omitted).  See also, e.g., Baltimore Gas 

& Elec. Co. v. Natural Res. Def. Council, Inc., 462 U.S. 87, 103 (1983); Sierra Club v. U.S. 

Dep’t of Transp., 753 F.2d 120, 129 (D.C. Cir. 1985) (“When a court considers the sufficiency of 

an agency’s environmental analysis, the court is not to rule on the relative merits of competing 

scientific opinion.” (quotation omitted)); Miami-Dade Cnty. v. U.S. EPA, 529 F.3d 1049, 1065 

(11th Cir. 2008) (court “must look at the agency’s decision not as the chemist, biologist, or 

statistician that it is qualified neither by training nor experience to be, but rather as a reviewing 

court exercising certain minimal standards of rationality” (quotation and alterations omitted)).  

The deference to agency expertise extends to an agency’s choice of methodology, to which a 

court “must defer . . . so long as it bears a rational relationship between the method and that to 

which it is applied.”  Pub. Emps. for Envtl. Responsibility v. U.S. Dep’t of the Interior, 832 F. 

Supp. 2d 5, 26 (D.D.C. 2011) (quotation and alteration omitted). 

Thus, in considering Plaintiffs’ NEPA and ESA claims, “this Court’s inquiry is not 

whether it agrees with BOEM’s actions, or whether it would have proceeded differently had it 

been standing in BOEM’s shoes . . . .”  Defenders of Wildlife v. BOEMRE, 871 F. Supp. 2d 1312, 

1321 (S.D. Ala. 2012).  Instead, the “proper analysis” is whether the record on summary 

judgment establishes that Plaintiffs have met their burden of showing that BOEM’s decision to 

move forward with the Lease Sales was arbitrary or capricious.  Id. at 1321–22; see also City of 

Olmsted Falls v. FAA, 292 F.3d 261, 271 (D.C. Cir. 2002) (“The party challenging an agency’s 

action as arbitrary and capricious bears the burden of proof.” (quotation and alteration omitted)).  

Plaintiffs have not met their burden here. 
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I. BOEM FULFILLED ITS NEPA OBLIGATIONS. 

NEPA is a purely procedural statute that “does not mandate particular results, but simply 

prescribes the necessary process,” Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 

350 (1989), requiring federal agencies to take a “hard look” at the environmental consequences 

of their actions, Kleppe v. Sierra Club, 427 U.S. 390, 410 n.21 (1976).  At bottom, NEPA is 

“meant to ensure ‘a fully informed and well-considered decision, not necessarily’ the best 

decision.”  Theodore Roosevelt Conservation P’ship v. Salazar, 616 F.3d 497, 503 (D.C. Cir. 

2010) (quoting Vt. Yankee Nuclear Power Corp. v. Natural Res. Def. Council, Inc., 435 U.S. 

519, 558 (1978)).  “The role of the courts is simply to ensure that the agency has adequately 

considered and disclosed the environmental impact of its actions and that its decision is not 

arbitrary or capricious.”  Baltimore Gas, 462 U.S. at 97–98; see also id. at 105 (“Our only task is 

to determine whether the [agency] has considered the relevant factors and articulated a rational 

connection between the facts found and the choice made.”); Izaak Walton League of Am. v. 

Marsh, 655 F.2d 346, 372 (D.C. Cir. 1981) (“So long as the agency’s [scientific] conclusions 

have a substantial basis in fact, the mandate of NEPA has been satisfied.”).  The ultimate 

question is whether the agency’s NEPA action meets the APA’s arbitrary or capricious standard.  

See Nevada v. Dep’t of Energy, 457 F.3d 78, 87 (D.C. Cir. 2006). 

The 2012 SEIS “analyzes the potential environmental effects of oil and natural gas 

leasing, exploration, development, the effects of the Deepwater Horizon . . . event, and all new 

information available . . . since the publication of the Multisale EIS and the 2009[] Supplemental 

EIS.”  DOI 5445.  Based on this new information, in the 2012 SEIS’s two volumes and more 

than 1100 pages, BOEM examined and disclosed, inter alia, the purpose of and need for 

proposed Lease Sale 216/222, four alternatives to the proposed lease sale, mitigation measures, 

new regulatory developments, the potential impacts of the proposed lease sale (from both 
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anticipated offshore activities and potential accidental events) on 25 environmental and 

socioeconomic resources, and the potential impacts of a catastrophic spill.  See DOI 5445–5452; 

DOI 5438–6673.  “In short, the record makes clear that [BOEM] thoroughly considered the 

environmental issues surrounding” the proposed lease sale and thereby “met its NEPA obligation 

to take a ‘hard look’ at the environmental consequences” of the proposed action.  Nuclear Info. 

& Res. Serv. v. Nuclear Regulatory Comm’n, 509 F.3d 562, 569 (D.C. Cir. 2007).  See also 

Nevada, 457 F.3d at 93 (concluding EIS was adequate where agency “analyzed more than twelve 

different environmental factors” relating to the proposed action). 

While Plaintiffs “point[] to a handful of alleged inadequacies” in BOEM’s enormous 

environmental review, “[i]t is well settled that the court will not ‘flyspeck’ an agency’s 

environmental analysis, looking for any deficiency no matter how minor.”  Id.  Moreover, 

Plaintiffs’ claims are substantively unavailing and fall well short of meeting Plaintiffs’ burden to 

establish that BOEM’s considered action was arbitrary or capricious. 

A. BOEM Complied With the Requirements of 40 C.F.R. § 1502.22. 

Plaintiffs claim that BOEM failed to comply with 40 C.F.R. § 1502.22 by: (1) not 

obtaining certain information in preparing the 2012 SEIS and not adequately explaining why the 

information was absent; and (2) not demonstrating that it used generally accepted theoretical 

approaches or research methods to address areas where it lacked information.  See Pls. Br. 13–

17.  However, in evaluating potential impacts, BOEM assessed the available scientific 

information, properly identified areas where information was unavailable, and made reasonable 

decisions based on the available data as required by 40 C.F.R. § 1502.22. 

1. Requirements Under 40 C.F.R. § 1502.22. 

An agency’s obligations under 40 C.F.R. § 1502.22 with respect to incomplete or 

unavailable information are as follows:  First, in the event there is incomplete or unavailable 
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information, “the agency shall always make clear that such information is lacking.”  40 C.F.R. 

§ 1502.22.  Second, if the agency determines that incomplete information relevant to evaluating 

reasonably foreseeable significant impacts is essential to a reasoned choice among alternatives, 

and if the overall costs of obtaining this information are not exorbitant, the agency must include 

the information in the environmental impact statement.  See id. § 1502.22(a).  Finally, if the 

information relevant to evaluating reasonably foreseeable significant adverse impacts cannot be 

obtained because the overall costs of obtaining it are exorbitant or the means to obtain it are not 

known, the agency must include the following within the environmental impact statement: 

1. A statement that such information is incomplete or unavailable; 

2. A statement of the relevance of the incomplete or unavailable information 
to evaluating reasonably foreseeable significant adverse impacts on the 
human environment; 

3. A summary of existing credible scientific evidence which is relevant to 
evaluating the reasonably foreseeable significant adverse impacts on the 
human environment; and  

4. The agency’s evaluation of such impacts based upon theoretical 
approaches or research methods generally accepted in the scientific 
community. 

Id. § 1502.22(b).  An agency’s compliance with 40 C.F.R. § 1502.22 is subject to the rule of 

reason.  Habitat Educ. Ctr., Inc. v. U.S. Forest Serv., 673 F.3d 518, 531 (7th Cir. 2012).  Further, 

Plaintiffs bear the burden of proving that BOEM’s analysis of unavailable information under 40 

C.F.R. § 1502.22 was arbitrary or capricious.  See Lands Council v. Vaught, 198 F. Supp. 2d 

1211, 1221 (E.D. Wa. 2002). 
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2. BOEM Appropriately Disclosed and Assessed the Significance of 
Unavailable Essential Information. 

Plaintiffs claim that BOEM did not adequately explain why certain essential information 

was unavailable and, therefore, not included in the 2012 SEIS.  However, BOEM’s analysis of 

absent, essential information was well-reasoned and fully complied with 40 C.F.R. § 1502.22. 

a) BOEM adequately demonstrated that the absent essential 
information was unavailable. 

Chapter 4 of the 2012 SEIS consists of a thorough analysis of the potential impacts of the 

proposed action on the environment.  See DOI 5619–6076.  As part of this analysis, BOEM 

systematically identified incomplete or unavailable information that was relevant to reasonably 

foreseeable significant adverse impacts.  See DOI 5624–5625.  Next, BOEM determined which 

of this information “may be essential to a reasoned choice among alternatives.”  See DOI 5624–

5625.  In each instance where BOEM identified incomplete or unavailable essential information, 

the agency explained why the information was not included in the 2012 SEIS.  In almost all 

cases, BOEM determined that the essential information was not included because it is being 

gathered as part of the Natural Resource Damage Assessment (“NRDA”) process, which is still 

ongoing in the wake of the Deepwater Horizon incident.  For example, regarding unavailable 

information that was potentially essential in analyzing impacts to coastal and marine birds, 

BOEM concluded: 

[I]nformation specific to birds and potential impacts in the [Central 
Planning Area] remains incomplete or unavailable at this time.  
This information is being developed through the NRDA process, 
which may take many years, and much of the information NRDA 
has compiled to date is not publicly available at this time.  As there 
is a process ongoing that may take years, given the realities of the 
[Deepwater Horizon] event cost is not a relevant factor in BOEM’s 
ability to obtain this information; it cannot be obtained at this time 
under any circumstances. 
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DOI 5879.  BOEM conducted an analysis of missing essential information in other areas and 

reached a similar conclusion based on the unavailability of the post-Deepwater Horizon NRDA 

data.  See DOI 5709–5710 (seagrass communities); DOI 5721 (live bottoms (Pinnacle Trend)); 

DOI 5750 (live bottoms (low-relief)); DOI 5781 (topographic features); DOI 5839 (marine 

mammals); DOI 5854–5855 (sea turtles); DOI 5907 (gulf sturgeon); DOI 5932 (essential fish 

habitat); DOI 5940 (commercial fisheries); DOI 6061 (diamondback terrapin).  Thus, BOEM’s 

procedure of identifying missing essential information and explaining why it was unavailable 

was both methodical and carefully documented in the 2012 SEIS. 

BOEM’s decision to proceed with the 2012 SEIS in view of unavailable essential 

information likewise complied with 40 C.F.R. § 1502.22.  An agency may proceed in the face of 

missing essential information if the “overall costs” of obtaining that information are 

“exorbitant.”  Council on Environmental Quality (“CEQ”) guidance provides that “overall costs” 

include “financial costs and other costs such as costs in terms of time (delay) and personnel.”  51 

Fed. Reg. 15,618, 15,622 (April 25, 1986).  Further, “overall costs” should be interpreted “in 

light of overall program needs.”  Id.  Thus, 40 C.F.R. § 1502.22 contemplates the practical data-

gathering limitations agencies face, and allows agencies to proceed with the decision-making 

process despite the existence of information the agency simply cannot obtain.  See Wilderness 

Soc’y v. Salazar, 603 F. Supp. 2d 52, 61 (D.D.C. 2009) (“The ‘rule of reason’ requires that 

consideration be given to practical limitations on the agency’s analysis . . . .”); N. Slope Borough, 

642 F.2d at 605 (“The Secretary [of Interior] plainly cannot be expected or required to wait until 

the totality of environmental effects is known.”). 

BOEM’s rationale for not including the NRDA data fits squarely within the practical 

limitations contemplated by 40 C.F.R. § 1502.22.  The scope of the post-Deepwater Horizon 
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NRDA investigation is unprecedented and involves numerous government agencies, scientists, 

and other interested parties.  The National Oceanic and Atmospheric Administration (“NOAA”) 

recently discussed the enormity of the NRDA process as follows: 

The Deepwater Horizon NRDA, given its geographic size, three-
dimensional nature and ecological complexity, may continue for 
years.  State and federal trustees are working together to determine 
how the oil spill affected the Gulf of Mexico’s natural resources 
and the human use of those natural resources. With potential 
natural resource injury spanning five states and their waters, as 
well as federal waters, this is the largest damage assessment ever 
undertaken.21 

 
Thus, at any cost, BOEM could not have practically obtained this information in a timely 

fashion.  Delaying completion of the SEIS until the conclusion of the NRDA process would have 

indefinitely halted the entire lease sale and frustrated the legislative intent of OCSLA to promote 

the “expeditious and orderly development” of offshore resources.  See 43 U.S.C. § 1332(3).  

Certainly, such a significant delay contributes to an “exorbitant” “overall cost” under 40 C.F.R. 

§ 1502.22.  See 43 C.F.R. § 46.125 (“In circumstances where the provisions of 40 CFR 1502.22 

apply, bureaus must consider all costs to obtain such information.  These costs include monetary 

costs as well as other non-monetized costs when appropriate, such as . . . non-fulfillment or non-

timely fulfillment of statutory mandates.”).  Accordingly, BOEM’s decision to proceed without 

the NRDA information under 40 C.F.R. § 1502.22 was not arbitrary or capricious. 

Further, contrary to Plaintiffs’ contentions, in the 2012 SEIS BOEM sufficiently 

explained why the NRDA data was unavailable.  In order to comply with 40 C.F.R. § 1502.22, 

an agency is not required to include a detailed explanation of its exorbitance determination.  See 

Oregon Envtl. Council v. Kunzman, 817 F.2d 484, 495–496 (9th Cir. 1987) (“The omission of an 

                                                 
21 Natural Resource Damage Assessment, April 2012 Status Update for the Deepwater 
Horizon Oil Spill, at 5, available at http://www.gulfspillrestoration.noaa.gov/wp-
content/uploads/FINAL_NRDA_StatusUpdate_April2012.pdf (last visited Sept. 5, 2013). 
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explicit exposition of the agency’s determination of exorbitance does not warrant deeming th[e] 

EIS legally inadequate.”); see also Trout Unlimited v. U.S. Dep’t of Agriculture, 320 F. Supp. 2d 

1090, 1111 (D. Co. 2004) (to demonstrate a violation of 40 C.F.R. § 1502.22, the plaintiff must 

show that “the public was unaware of the limitations of the data” that the agency relied on).  

Thus, in this case, BOEM was not required to include detailed calculations of the overall costs 

involved in obtaining the NRDA information.  To the contrary, BOEM’s systematic 

identification of the unavailable essential information and explanation of the practical limitations 

of obtaining the NRDA data regardless of cost were sufficient to inform the public why this 

information was not included. 

Plaintiffs cite two cases arguing that BOEM simply forged ahead in the face of  missing 

information.  See Pls. Br. 16.  However, those cases did not involve a claim that the information 

in question was actually unavailable to the agency regardless of the cost involved.  Specifically, 

in Sierra Club v. Strock, 495 F. Supp. 2d 1188 (S.D. Fla. 2007), the Corps of Engineers 

suggested that the information in question was readily available but it chose not to pursue it.22  

See Sierra Club, 495 F. Supp. 2d at 1254 (noting that a Corps staff member had announced an 

intent to rely on a certain expert, but then later “ignored” that expert’s criticism, acknowledging 

                                                 
22  Sierra Club v. Strock was vacated and remanded by Sierra Club v. Van Antwerp, 526 
F.3d 1353 (11th Cir. 2008).  Notably, the Eleventh Circuit vacated on the ground that the district 
court failed to grant the Corps the “proper level of deference” and “failed to recognize NEPA’s 
limited operation as a procedural, rather than substantive, command to federal agencies.”  Sierra 
Club, 526 F.3d at 1362–63.  Plaintiffs also cite the district court’s remand opinion in Sierra Club 
v. Van Antwerp, 709 F. Supp. 2d 1254 (S.D. Fla. 2009), in which the court held that the Army 
Corps of Engineers violated 40 C.F.R. § 1502.22 by failing to include in the environmental 
impact statement the costs of potential upgrades to the water treatment system as a result of the 
proposed limestone mining activity.  That information was not unavailable, however, because the 
municipal water department had disclosed those costs to the Corps.  Sierra Club, 709 F. Supp. 2d 
at 1271.  Moreover, on appeal, the Eleventh Circuit affirmed the district court’s vacatur of the 
limestone mining permits on other grounds, without considering whether the agency violated 40 
C.F.R. § 1502.22.  Sierra Club v. Van Antwerp, 362 F. App’x 100, 107 n.5 (11th Cir. Jan. 21, 
2010). 
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that the Corps’ report on the littoral shelves was “not the best thing I’ve ever seen, but I feel like 

we just need to finalize and move on”).  Similarly, in Rock Creek Alliance v. U.S. Forest Serv., 

703 F. Supp. 2d 1152, 1180–81 (D. Mont. 2010), the Forest Service did not claim that the 

information was unavailable or that the cost to obtain it would have been exorbitant.  Instead, the 

agency simply deferred its analysis of a project’s impact.  Rock Creek, 703 F. Supp. 2d at 1181 

(indicating that the agency either “knew or should have known” the missing information) 

(quotation omitted).  Thus, these cases are inapplicable to the present case where BOEM has 

actually demonstrated that the information is unavailable at any cost. 

b) BOEM took adequate steps to obtain essential information. 

Plaintiffs also claim that BOEM failed to take adequate steps to obtain post-Deepwater 

Horizon information regarding potential impacts.  However, Plaintiffs ignore that the 2012 SEIS 

includes analyses of a tremendous amount of post-Deepwater Horizon information that was in 

fact available to the agency.  Some examples include: an analysis of post-Deepwater Horizon 

data regarding impacts to seagrass communities off the Louisiana and Florida coasts from oil and 

other cleanup efforts, see DOI 5706–5707; an analysis of post-Deepwater Horizon water 

sampling results and potential impacts on Pinnacle Trend features, see DOI 5720; an analysis of 

water and sediment samples collected during and after the spill and potential impacts on 

topographic features, see DOI 5780; an analysis of available post-Deepwater Horizon data 

regarding potential impacts to gulf sturgeon, see DOI 5907; and an analysis of post-Deepwater 

Horizon data regarding impacts to coastal and marine birds, see DOI 5873–5874.  BOEM’s 

review of post-Deepwater Horizon information included numerous “official communications” 

with other government agencies.  See, e.g., DOI 5916 (communication regarding sturgeon habitat 

loss); DOI 5928 (communication regarding fish kills).  These communications demonstrate that, 
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contrary to Plaintiffs’ claims, BOEM took proper steps to obtain the information that was 

available from appropriate agency sources. 

While Plaintiffs’ brief includes a quotation from EPA purportedly showing EPA’s 

concerns over data gaps, see Pls. Br. 14 (quoting DOI 5091), the quoted language is taken from 

EPA’s comments on the draft SEIS rather than the final version.  BOEM responded to EPA’s 

specific comments regarding data gaps and included in the SEIS an analysis of a number of 

relevant post-Deepwater Horizon studies mentioned by EPA in its comments.  See DOI 6133 

(BOEM’s response to EPA comments noting that BOEM had “updated [its] analyses in th[e] 

Supplemental  EIS” to include certain data sources listed by EPA in its comments). 

Finally, in many cases where post-Deepwater Horizon information was not available to 

BOEM, the agency filled the gaps with relevant alternative information.  For example, in 

analyzing impacts to marine mammals, BOEM looked to studies from the Exxon Valdez tanker 

spill on impacts to killer whales.  DOI 5846; see also DOI 5874 (discussion of Exxon Valdez bird 

impact modeling studies); DOI 5909–5919 (analysis of Caspian Sea sturgeon exposure data to 

assess impacts to Gulf sturgeon).  BOEM’s reliance on alternative data sources was reasonable 

under 40 C.F.R. § 1502.22.  See Lands Council, 198 F. Supp. 2d at 1237 (no violation of 40 

C.F.R. § 1502.22 where agency used “well reasoned data” in place of essential missing 

information). 

c) BOEM’s decision to proceed without unavailable NRDA data was 
reasonable at the lease sale stage of the OCSLA process. 

Furthermore, BOEM’s decision to proceed with the 2012 SEIS in light of the unavailable 

NRDA data must be evaluated in the context in which it arises—the second stage of OCSLA’s 

four-stage process for oil and gas leasing, exploration, and development activities on the OCS.  

See supra pp. 2–4.  The leasing program’s four-stage process is “pyramidic in structure, 
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proceeding from broad-based planning to an increasingly narrower focus as actual development 

grows more imminent.”  Watt, 668 F.2d at 1297. 

NEPA review occurs at each stage of the leasing process.  CBD, 563 F.3d at 474.  

However, “the amount and specificity of information necessary to meet NEPA requirements 

varies at each of OCSLA’s stages.”  Tribal Vill. of Akutan v. Hodel, 869 F.2d 1185, 1192 (9th 

Cir. 1989);  see CBD, 563 F.3d at 474 (“[A]n agency may issue a broader EIS at the earlier ‘need 

and site selection’ stage of a program, and issue subsequent, more detailed environmental impact 

statements at the program’s later, more site-specific stage.”).  Given the lack of site-specific 

information at the lease sale stage, the analysis of potential impacts under NEPA at this stage is 

necessarily more general than the NEPA analyses subsequently performed at the exploration, 

development, and production phases.  Wilderness Soc’y, 603 F. Supp. 2d at 60 (“We are least 

troubled by what may seem to be incomplete or speculative data at the lease sale stage.” 

(alteration omitted)) (quoting Vill. of Akutan, 869 F.2d at 1192); Defenders of Wildlife, 871 F. 

Supp. 2d at 1336 (same); see also N. Alaska Envtl. Ctr. v. Kempthorne, 457 F.3d 969, 977 (9th 

Cir. 2006) (reasoning that at the leasing stage “there is no way of knowing what plans for 

development, if any, may eventually materialize” and that a parcel-by-parcel examination of 

potential effects is not required until later stages “when the sites, and hence more site specific 

effects, are identifiable”).  Further, courts have recognized that relevant information that is not 

available at the earlier stages can be gathered during later stages of the process in compliance 

with NEPA.  N. Slope Borough, 642 F.2d at 606 (“Uncertainty over remote hazards can be 

rectified as more information is collected . . . .”); Sierra Club v. Morton, 510 F.2d 813, 828 (5th 

Cir. 1975) (Because OCSLA “contemplates numerous, successive lessor-lessee relationships 

involving activities over many areas and over many years, the agency’s continuing opportunity 
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for making informed adjustments has a major effect upon our evaluation of the sufficiency of the 

materials contained in the EIS itself.”); Vill. of Akutan, 869 F.2d at 1192 (“More accurate 

information will be available at later stages of the exploration process, and the Secretary can 

make appropriate alterations in the oil development plan at that time.”). 

Thus, practical limitations on the availability of data are inherent at the lease sale stage.  

In this case, despite the fact that BOEM identified certain data gaps in its analysis, the record 

demonstrates that the agency nevertheless took a “hard look” at the potential impacts of the lease 

sale based on its analysis of the data that was available.   Wilderness Soc’y, 603 F. Supp. 2d at 62 

(“That defendants may continue to assess impacts as more information becomes available does 

not indicate that defendants failed to take a ‘hard look’ at the environmental consequences of its 

proposed action in the EIS.”).  Especially given the early stage of the leasing process, the Court 

should defer to BOEM’s decision to proceed despite the unavailable essential information.  Town 

of Winthrop v. FAA, 535 F.3d 1, 11 (1st Cir. 2008) (“There will always be more data that could 

be gathered; agencies must have some discretion to decide when to draw the line and move 

forward with decisionmaking.”); see also Hillsdale Envtl. Loss Prevention, Inc. v. U.S. Army 

Corps of Eng’rs, 702 F.3d 1156, 1169 (10th Cir. 2012) (same); Habitat Educ. Ctr., 673 F.3d at 

531 (same).  BOEM will have the opportunity to carefully consider the essential information that 

becomes available during subsequent NEPA reviews conducted at the exploration, production, 

and development phases of the process. 

3. BOEM Adequately Demonstrated That it Used Generally Accepted 
Theoretical Approaches or Research Methods to Address Areas 
Where it Lacked Information. 

Plaintiffs claim that BOEM did not adequately identify the scientific methodologies it 

used to address relevant missing information under 40 C.F.R. § 1502.22(b)(4).  However, 
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BOEM’s methodologies were clearly explained in the 2012 SEIS and were sufficient under 40 

C.F.R. § 1502.22(b)(4). 

Under 40 C.F.R. § 1502.22(b)(4), if information relevant to reasonably foreseeable 

significant impacts cannot be obtained, the agency must evaluate such impacts based on 

“theoretical approaches or research methods generally accepted in the scientific community.”  

The particular method used by the agency to evaluate impacts will depend on the circumstances.  

See Ass’n of Pub. Agency Customers v. Bonneville Power Admin., 126 F.3d 1158, 1188 (9th Cir. 

1997) (“The requisite [NEPA] ‘hard look’ does not require adherence to a particular analytic 

protocol . . . .  The specific methodology appropriate in the given circumstance will depend on 

the variable factors peculiar to that case, and we must judge it under a rule of reason.”).  Further, 

an agency’s choice of analytic method is subject to deference.  Salmon River Concerned Citizens 

v. Robertson, 32 F.3d 1346, 1359 (9th Cir. 1994) (When dealing with missing or unavailable 

information, “an agency must have discretion to rely on the reasonable opinions of its own 

qualified experts even if a court might find contrary views more persuasive.” (quotation 

omitted)). 

In Chapter 4 of the 2012 SEIS, BOEM conducted a detailed analysis of the potential 

impacts of the proposed action on the environment.  Given that certain relevant information was 

unavailable, BOEM evaluated such impacts based on a thorough review of relevant scientific 

studies and analytical data from before and after the Deepwater Horizon spill.  CEQ guidance 

has expressly recognized that the type of review that BOEM conducted in Chapter 4 complies 

with 40 C.F.R. § 1502.22(b)(4): 

In many cases, the Council expects that “theoretical approaches or 
research methods generally accepted in the scientific community” 
will include commonly accepted professional practices such as 
literature searches and peer review. 
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51 Fed. Reg. at 15,622; see also Cabinet Res. Grp. v. U.S. Fish & Wildlife Serv., 465 F. Supp. 2d 

1067, 1100 (D. Mont. 2006) (An agency complies with 40 C.F.R. § 1502.22(b)(3)–(4) if it 

“use[s] available data to explore the potential impacts and articulate[s] the basis for its 

decision.”). 

Contrary to Plaintiffs’ claim, BOEM’s methodology is clearly set forth at the outset of 

Chapter 4: 

This chapter has thoroughly examined the existing credible 
scientific evidence that is relevant to evaluating the reasonably 
foreseeable significant adverse impacts of the proposed [Central 
Planning Area] lease sale on the human environment.   
 

DOI 5625.  In addition, in each section where BOEM identified unavailable essential 

information, the agency included similar statements describing its review of available data and 

its conclusions from such data.  For example, regarding impacts to live bottoms (low relief), 

BOEM stated: 

The following sections contain all new data since the Multisale EIS 
and the 2009[] Supplemental EIS. Extensive literature, Internet, 
and database searches have been conducted for results of scientific 
data at pinnacle and low-relief, hard-bottom features following the 
[Deepwater Horizon] event.  Although many research cruises have 
occurred, very few reports containing data have been released as of 
the publication of this Supplemental EIS.  Descriptions of studies 
in progress are discussed, and any results indicated are included 
below.  A few early data releases have indicated that baseline 
conditions near the well may have been altered; however, impacts 
to hard-bottom areas farther from the well are still unknown. 

DOI 5749.  Likewise, regarding its analysis of potential impacts to commercial fishing, BOEM 

stated: 

The BOEM has reexamined the analysis for impacts to commercial 
fish resources presented in the Multisale EIS and the 2009[] 
Supplemental EIS, based on updated information obtained through 
the peer-reviewed data, Internet sources, and conversations with 
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Gulf Coast State agencies, Federal agencies, and professors at local 
academic institutions.   

 
DOI 5942.  Further, throughout Chapter 4, BOEM specifically noted particular methodologies 

used in specific situations.  For example, BOEM noted the absence of peer-reviewed studies 

regarding the impacts of oil spills on birds in the Gulf of Mexico and stated: “In place of Gulf-

specific studies, investigations of spills in other areas, mathematical modeling, and laboratory 

tests (e.g., toxicity tests and veterinarian studies of rehabilitation) are used for insight into 

[Deepwater Horizon] impacts on all life history stages of birds.”  DOI 5885; see also DOI 5909–

5919 (discussing method of analyzing data on related fish species such as Caspian Sea sturgeon 

to assess impacts to Gulf sturgeon); DOI 6006 (summarizing methodologies used to assess 

environmental justice issues). 

Finally, BOEM devoted an entire eighty-page appendix of the 2012 SEIS to a “robust 

analysis of the impacts from low-probability catastrophic spills.”  DOI 6561; see DOI 6555–

6631.  BOEM included Appendix B for the express purpose of complying with 40 C.F.R. 

§ 1502.22(b)(4) regarding the assessment of reasonably foreseeable impacts in the face of 

incomplete information.  DOI 6563.  Appendix B clearly sets forth the methodology used by the 

agency in conducting the spill analysis.  This method involved developing a scenario by 

selecting a single set of key circumstances that, when combined, result in potentially catastrophic 

consequences and then identifying potential impacts of the scenario on individual resources 

taking into account site-specific severity factors for each resource.  DOI 6562.  In addition, the 

spill analysis relies on a similar methodology as used in Chapter 4, which consists of a detailed 

discussion of the potential impacts to numerous species and resources, including an analysis of a 

substantial amount of pre- and post-Deepwater Horizon data. 
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Thus, BOEM’s methods of evaluating potential impacts in light of unavailable 

information fully complied with 40 C.F.R. § 1502.22(b)(4) and were clearly identified 

throughout the 2012 SEIS. 

B. BOEM Took a Hard Look at the Risk and Potential Impact of a 
Catastrophic Spill. 

BOEM has consistently estimated offshore spill occurrence rates based upon historical 

data on spills and the volume of oil handled in relation to spills.  See supra pp. 8–15 (describing 

Multisale EIS, 2009 SEIS, and 2012 SEIS).  The 2012 SEIS continues this practice, and also 

includes a lengthy discussion of the potential impacts of both routine activities and accidental 

events from proposed Lease Sale 216/222 on various environmental resources, see DOI 5625–

6064, as well as the potential impacts of a catastrophic oil spill, see DOI 6555–6631.  This is all 

NEPA requires.  See, e.g., New River, 373 F.3d at 1327 (“Under NEPA, the court’s role is simply 

to ensure that the agency has adequately considered and disclosed the environmental impact of 

its actions and that its decision is not arbitrary or capricious.” (quotation omitted)). 

Notwithstanding the 2012 SEIS’s extensive impact analysis, Plaintiffs contend that 

BOEM “irrationally failed to adequately consider new information about the risks of future oil 

spills.”  Pls. Br. 17.  In effect, Plaintiffs fault BOEM for allegedly ignoring the Deepwater 

Horizon in its calculation of spill probabilities and more broadly ignoring the risk of a 

catastrophic spill.  See Pls. Br. 18–24.  But far from establishing arbitrary or capricious action, 

the record demonstrates BOEM’s careful analysis of both oil spill risk and catastrophic spills in 

light of the Deepwater Horizon incident.  Indeed, BOEM expressly conducted the 2012 SEIS in 

order to, among other things, “analyze[] . . . the effects of the Deepwater Horizon . . . event.”  

DOI 5445. 
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As an initial matter, BOEM candidly disclosed that existing spill rate calculations from 

the Multisale EIS and 2009 SEIS were “outdated” and instead relied upon the Draft Updated 

Study.  DOI 5556.23  Consistent with BOEM’s longstanding methodology, the Draft Updated 

Study and 2012 SEIS calculated spill rates “based on the assumption that spills occur in direct 

proportion to the volume of oil handled . . . .”  DOI 5576; Draft Updated Study at 3. 

That “Plaintiffs and others” have vaguely questioned BOEM’s methodology, which  

“continue[s] to estimate oil spill occurrence based largely on the number of historic spills and the 

volume of oil handled,” Pls. Br. 21, falls far short of a valid NEPA claim.  “NEPA allows the 

agency the discretion of what methodology to use,” Cape Hatteras Access Preservation Alliance 

v. U.S. Dep’t of the Interior, 731 F. Supp. 2d 15, 35 (D.D.C. 2010), “as long as that methodology 

is reasonable,” Hughes River Watershed Conservancy v. Johnson, 165 F.3d 283, 289 (4th Cir. 

1999).  And the Draft Updated Study explicitly finds that, taking into account the Deepwater 

Horizon event, statistical “tests indicate the volume of oil handled between OCS platform spills 

still appears to be nonrandom,” Draft Updated Study at 9, i.e., that as a matter of statistical 

analysis, oil spills are correlated with volume of production. 

Thus, BOEM’s decision to continue using its longstanding methodology for assessing the 

risk of an oil spill is well “within the bounds of reasoned decisionmaking required by the APA.”  

Baltimore Gas, 462 U.S. at 104.  See also Marsh v. Oregon Natural Res. Council, 490 U.S. 360, 

378 (1989) (“[A]n agency must have discretion to rely on the reasonable opinions of its own 

qualified experts even if, as an original matter, a court might find contrary views more 

                                                 
23 Contrary to Plaintiffs’ claim that this risk analysis is “only” incorporated into the 2012 
SEIS in Table 3-5, Pls. Br. 19, the 2012 SEIS regularly cites, relies upon, and incorporates 
information from the Draft Updated Study.  See, e.g., DOI 5576.  Moreover, as explained by the 
Government, see Govt. Br. 18, the Draft Updated Study was part of the 2012 SEIS’s 
administrative record, see DOI 48326–48378. 
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persuasive.”); Vill. of Barrington v. Surface Transp. Bd., 636 F.3d 650, 671 (D.C. Cir. 2011) 

(relying on agency’s use of similar criteria in the past and “reasoned explanation” for the 

method); Burlington N. R.R. Co. v. Surface Transp. Bd., 114 F.3d 206, 215 (D.C. Cir. 1997) 

(deferring to reasonable methodology “consistent with the Commission’s past practice”). 

 Furthermore, in the 2012 SEIS, BOEM responded directly to Plaintiffs’ objections to the 

use of historical spill data as development moves to deepwater, see Pls. Br. 21, explaining that 

“[p]ast spill data . . . indicate that there is no trend of increased number of spills based on 

exploration in deeper water prior to [the Deepwater Horizon incident].”  DOI 6280.  See also 

DOI 5589 (noting that blowouts and losses of well control decreased from 1992 to 2006 and over 

the past 25 years in general).  Likewise, temperature and pressure conditions could not form the 

basis for spill calculations “because these are postlease operational issues that cannot be 

reasonably predicted at the lease stage without site-specific information.”  DOI 6280.  Rather, 

the analysis in the 2012 SEIS “is conservative” and includes a review of catastrophic spills even 

though the risk of such spill remains low.  DOI 6280.  Cf. Roosevelt Conservation, 616 F.3d at 

510–11 (finding agency’s use of method it admitted was flawed was lawful when agency 

concluded the method “was an acceptable and conservative method when the analysis was 

carried out”). 

Moreover, the Draft Updated Study included the Deepwater Horizon in its calculation of 

spill rates for offshore spills ≥ 1,000 bbl, see Draft Updated Study at 9–10, which were 

incorporated into the 2012 SEIS, see DOI 5576.  Indeed, the Draft Updated Study explains that a 

recent increase in spill rates “for the most recent 15 years of data . . . was due to the two recent 

Platform spill occurrences, one from structures destroyed in Hurricane Rita in 2005 and the 

[Deepwater Horizon] spill in 2010.”  Draft Updated Study at 15. 
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Plaintiffs nevertheless assert that BOEM’s analysis was arbitrary or capricious because it 

“irrationally” decided not to include calculations for spills ≥ 10,000 bbl in the 2012 SEIS’s Table 

3-5 of mean and median spills.  See Pls. Br. 19 n.14, 21–22.  See also DOI 6471.  But BOEM 

addressed this issue in at least three ways.  First, the Draft Updated Study explained that while 

“[i]t is appropriate to count the [Deepwater Horizon] spill in the spill rates,” “[m]eans (averages) 

and medians are statistical measures that are frequently used to characterize a ‘typical’ event” 

and it therefore “would be best to exclude” the Deepwater Horizon from these calculations.  

Draft Updated Study at 14.  See also id. at 6 (explaining Deepwater Horizon “was a ‘worst case’ 

spill — a complete loss of well control due to multiple failures on a well with a very large 

reservoir under very high pressure[, and] [f]ew wells would be capable of this size release even 

under the worst circumstances.”).  Second, BOEM explained that “because the catastrophic 

Deepwater Horizon oil spill . . . was the only spill in this size range during 1996-2010, . . .  

meaningful statistics (such as median spill size) could not be calculated,” DOI 6471, for an 

environmental review expressly aimed at new information.  Third, BOEM nonetheless proceeded 

to conduct a special OSRA run for the specific purpose of estimating the impacts of a possible 

future catastrophic high-volume, long-duration oil spill, see supra pp. 14–15; DOI 5577–5578. 

 Plaintiffs do not even attempt to demonstrate that BOEM’s conclusions were statistically 

(or otherwise) arbitrary, and given that BOEM’s methodology and technical conclusions are 

entitled to special deference, see supra p. 19, Plaintiffs’ “[s]imple disagreement with [BOEM’s] 

findings or its methods is not . . . sufficient” to render the 2012 SEIS arbitrary.  Sierra Club v. 

Watkins, 808 F. Supp. 852, 867 (D.D.C. 1991).  See also, e.g., Miami-Dade Cnty., 529 F.3d at 

1065 (court “must look at the agency’s decision not as the chemist, biologist, or statistician that it 

is qualified neither by training nor experience to be, but rather as a reviewing court exercising 
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certain minimal standards of rationality” (quotation and alterations omitted)).  Plaintiffs’ reliance 

on the purported views of other allegedly “expert agencies,” see, e.g., Pls. Br. 18, ignores that, 

with respect to oil spill rates, trajectories, probabilities, and the like, BOEM is itself the expert 

agency and entitled to great deference; in any event, “deference [is] owed to administrative 

agencies [even when] . . . the administrative record reflects disagreement in the opinions and 

recommendations of various federal agencies consulted by the [agency] before reaching its 

decisions.”  Sw. Ctr. for Biological Diversity v. U.S. Forest Serv., 100 F.3d 1443, 1449 (9th Cir. 

1996) (quotation omitted). 

Plaintiffs’ final NEPA allegation, that BOEM failed to conduct an adequate “revised 

[OSRA] modeling of oil spills in the Gulf” to consider a catastrophic spill like the Deepwater 

Horizon incident, see Pls. Br. 22–23, similarly misses the mark.  BOEM responded to the 

Deepwater Horizon incident, a statistically rare catastrophic spill, by preparing a “catastrophic 

spill analysis” as a new “reasonably foreseeable impact.”  DOI 5452.  See also DOI 5545 (“The 

scenarios used in this Supplemental EIS represent the best assumptions and estimates of a set of 

future conditions that are considered reasonably foreseeable after the [Deepwater Horizon] event 

and suitable for presale impact analysis.”).  Specifically, “BOEM worked to develop an OSRA 

model run to adequately assess a hypothetical [catastrophic] oil spill that spills continuously at a 

fixed rate . . . for 90 days in order to simulate a long-duration spill from a given point.”  DOI 

5577.  BOEM accordingly conducted a “special OSRA run, which was designed to estimate the 

impacts of a possible future catastrophic high-volume, long-duration oil spill,” DOI 5578; see 

also DOI 6635–6650, and assessed in detail the impacts of a catastrophic spill on a series of 

environmental resources, see DOI 6561–6612. 
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Although Plaintiffs vaguely suggest that this analysis was insufficient because “the 

probability of a catastrophic spill was not calculated,” Pls. Br. 23 (quoting DOI 6636), this 

criticism reflects a fundamental misunderstanding of BOEM’s analysis.  As the 2012 SEIS 

makes clear, “[t]he probability of a catastrophic spill occurring was not calculated,” DOI 6635, 

because the 2012 SEIS analysis—unlike the Multisale EIS and 2009 SEIS that preceded the 

Deepwater Horizon—“assum[ed]” that a catastrophic spill would occur, DOI 6636 (emphasis 

added).  The 2012 SEIS thus calculated, disclosed, and analyzed the “conditional probability”—

not the “combined probability,” see supra pp. 9–10, 14–15—that the assumed spill would impact 

environmental resources.  See DOI 6636; DOI 6561–6612. 

The multi-staged structure of offshore oil and gas development, supra pp. 2–4, further 

attenuates Lease Sale 216/222 from potential future oil spills.  As the 2012 SEIS explains, while 

loss of well control incidents (like that which occurred on the Deepwater Horizon) “can occur 

during exploratory drilling,” historically, they have “occurred during development drilling 

operations.”  DOI 6561–6562.24  In either event, the potential for any spill arises, if at all, at the 

exploration or development stages of the offshore development process, both of which are 

subject to their own NEPA review, see supra pp. 2–4.  Specifically, additional NEPA analysis of 

spill risk will occur upon BOEM’s future review of exploration and development plans, see, e.g., 

Defenders of Wildlife, 684 F.3d at 1247, which include information on the site-specific 

conditions more meaningful in analyzing spill risks, see, e.g., Nevada, 457 F.3d at 93 

(concluding that programmatic EIS was adequate and noting that agency “is preparing a site-

                                                 
24 History indicates that a catastrophic loss of well control is even more rare.  In more than 
60 years of federal offshore leasing, only two blowouts resulting in catastrophic spills have 
occurred offshore in the Gulf of Mexico: the Deepwater Horizon in 2010 and the Ixtoc blowout 
in shallow Mexican waters in 1979.  See DOI 6562.  In light of history and statistics, Plaintiffs’ 
apparent belief that the Deepwater Horizon is somehow more “relevant,” Pls. Br. 19, reflects 
little more than recency bias. 
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specific” environmental review of impacts); Defenders of Wildlife, 871 F. Supp. 2d at 1336  

(noting that “shortcomings in an EIS prepared at the lease sale stage of an OCSLA project were 

not violative of NEPA where the numerous and continuing constraints on the oil companies 

ensure that any future development . . . will be highly studied and conscientious” through 

reviews at later stages (quotation and alteration omitted)). 

  “[A]t least since [OSCLA was amended in] 1978 the sale of a lease has been a distinct 

stage of the OCS administrative process, carefully separated from the issuance of a federal 

license or permit to explore, develop, or produce gas or oil on the OCS.”  Sec’y of the Interior, 

464 U.S. at 336.  This multi-stage “approach was designed ‘to forestall premature litigation 

regarding adverse environmental effects that . . . will flow, if at all, only from the latter stages of 

OCS exploration and production.’”  CBD, 563 F.3d at 473 (quoting Sec’y of Interior, 464 U.S. at 

341).  Given that “[t]he lease sale itself does not directly mandate further activity that would 

raise an oil spill problem”—because a lease sale does not itself authorize drilling, see supra pp. 

2–4—NEPA only “require[s] an overview of those future possibilities,” Vill. of False Pass v. 

Clark, 733 F.2d 605, 616 (9th Cir. 1984), which BOEM clearly conducted here. 

The extensive regulatory and industry mitigation measures developed after the 

Deepwater Horizon incident, see supra pp. 5–8, likewise attenuate the oil spill risks imagined by 

the Plaintiffs from the instant lease sales and further undermine Plaintiffs’ assertion that BOEM 

is proceeding as if the Deepwater Horizon incident “never existed.”  Pls. Br. 23.  Unlike 

Plaintiffs, the 2012 SEIS recognizes the extensive mitigation measures undertaken to reduce the 

risk of similar future events and resulting environmental harms, both through BOEM’s 

regulatory response to the Deepwater Horizon and industry’s new practices, procedures, and spill 

response capabilities.  See DOI 5479 (describing “new regulations, planned [NTLs], . . . and 
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BOEM[] procedures that address drilling safety, oil-spill response, and enhanced inspection 

procedures . . . [that] were not in effect at the time of the [Deepwater Horizon] event, but . . . will 

apply to all future applicable drilling activities”); see also DOI 5478–5483; DOI 5579–5582; 

DOI 5624.  By ignoring this new world of offshore oil and gas development, Plaintiffs ignore the 

types of information BOEM must (and did) consider under NEPA.  Cf. Sierra Club v. U.S. Army 

Corps of Eng’rs, 295 F.3d 1209, 1220–21 (11th Cir. 2002) (agency decision that environmental 

impacts are not significant in light of required mitigation measures was not arbitrary or 

capricious). 

Viewed in its overall regulatory context, the 2012 SEIS more than adequately disclosed 

the risks and impacts of a catastrophic spill as informed by the Deepwater Horizon incident.  

This case involves lease sales, “not an expected oil spill from those [sales].”  Defenders of 

Wildlife, 684 F.3d at 1250.  “Of course, a catastrophic spill is possible, and BOEM considered 

potential impacts of such a spill . . . .”  Id.  Rather than “rush[] to return to business as usual,” 

Pls. Br. 12, BOEM took its time to address and review the Deepwater Horizon incident, see 

supra pp. 5–8, 11–15, and thereby properly discharged its “responsibility to balance the needs 

[for expeditious development of the OCS] under OCSLA with the requirements of NEPA.”  

Defenders of Wildlife, 684 F.3d at 1251.  The resulting agency action is neither arbitrary nor 

capricious. 
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C. Plaintiffs’ Claim that BOEM Failed to Consider a No Action Alternative 
Must be Summarily Rejected. 

1. Plaintiffs Failed to Object to The “No Action” Alternative In Their 
Comments, and, Therefore, Have Waived Their Claim. 

Plaintiffs contend that BOEM “failed to consider a ‘no action’ alternative.”  Pls. Br. 24.  

This contention can be easily dismissed because Plaintiffs failed to raise the issue in their 

comments on the 2012 SEIS to BOEM.25 

To support a NEPA claim, the challenger has the burden sufficiently to raise the issue 

before the agency.  The Supreme Court has found that it is incumbent upon challengers of 

agency action under NEPA “to structure their participation so that it is meaningful, so that it 

alerts the agency to the intervenors’ position and contentions.” Vt. Yankee, 435 U.S. at 553.  

Nowhere in Plaintiffs’ comments on the Draft 2012 SEIS is the “no action” alternative even 

mentioned.  See DOI 6240–6276.  The Supreme Court, the D.C. Circuit, and this Court have 

consistently affirmed that failure to raise an issue before the agency constitutes a waiver of that 

claim.  See Dep’t of Transp. v. Public Citizen, 541 U.S. 752, 764–65 (2004) (because parties “did 

not raise these particular objections” regarding failure to consider possible alternatives, they 

“forfeited any objection to the [environmental assessment] on the ground that it failed adequately 

to discuss potential alternatives to the proposed action”); Nevada, 457 F.3d at 88–89 (holding 

that claims are waived if not raised in agency proceeding below); Natural Res. Def. Council v. 

Kempthorne, 525 F. Supp. 2d 115, 124 (D.D.C. 2007) (“As our Circuit Court has held, ‘issues 

not raised in comments before the agency are waived’ and will not be considered.”) (quoting 

Nat’l Wildlife Fed’n v. EPA, 286 F.3d 554, 562 (D.C. Cir. 2002)); see also N. Idaho Cmty. 

                                                 
25 Plaintiffs’ amended complaint does not assert a NEPA claim with respect to Lease Sale 
218.  Nonetheless, no such argument was made by Plaintiffs in comments on the draft SEIS for 
Lease Sale 218.  See DOI 7398–7424; DOI 7435–7440. 
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Action Network v. U.S. Dep’t of Transp., 545 F.3d 1147, 1156 n.2 (9th Cir. 2008) (finding 

because alternative was not raised and identified until after the close of the comment period “any 

objection to the failure to consider that alternative has been waived”). 

Although Plaintiffs filed comments on the final 2012 SEIS asserting that the “analysis of 

the no action alternative is flawed,” these comments do not raise the issue Plaintiffs now bring 

before this Court.  DOI 6758.  As the Supreme Court has admonished, “administrative 

proceedings should not be a game or a forum to engage in unjustified obstructionism.”  Vt. 

Yankee, 435 U.S. at 553–54.  Plaintiffs had numerous opportunities to raise their concerns with 

the no action alternative to BOEM, including commenting on earlier environmental impact 

statements outlining the alternatives to be addressed, on the scoping for the 2012 SEIS, at one of 

the three public hearings held on the draft, and on the draft itself.  See DOI 6097–6102.  

Plaintiffs simply failed to contest that there was no “true ‘no action’ alternative.”26  If the Court 

allowed Plaintiffs’ claim, after the numerous opportunities to comment, it would create 

incentives for every opponent of agency action to sit back during the administrative process and 

then, after the agency’s review, complain to the Court that such review was inadequate, resulting 

in potential delays of agency action and a waste of resources.  This is precisely the 

gamesmanship the Supreme Court found improper, and this Court should reject Plaintiffs’ 

attempts to challenge the agency’s action for the first time here. 

                                                 
26 The comments on the final 2012 SEIS simply assert that BOEM disregarded the 
“importance of timing” and disputed that “lease sales that happen now and lease sales that 
happen in the future will have equivalent impacts on the ecosystem.”  DOI 6758.  Plaintiffs do 
not raise this issue in their motion for summary judgment, and therefore have waived it.  See, 
e.g., Xcel Energy Servs. Inc. v. FERC, 510 F.3d 314, 318 (D.C. Cir. 2007) (finding petitioner 
waived claim raised for first time in reply brief); Walker v. Pharm. Research & Mfrs. of Am., 461 
F. Supp. 2d 52, 58 n.9 (D.D.C. 2006) (same). 
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2. Even if Not Waived, Plaintiffs’ Claim Fails Because NEPA Does Not 
Require Revisions to the Alternatives Already Considered. 

Offshore oil and gas leasing is a multi-stage process that provides “continuing 

opportunity for making informed adjustments.”  Vill. of Akutan, 869 F.2d at 1188 (quotations 

omitted); see generally supra pp. 2–4.  First, a Five-Year OCS Oil and Gas Lease Sale Schedule 

is developed, and a programmatic EIS for that schedule completed.  43 U.S.C. § 1344(b)(3).  

Then, another EIS is prepared for the multiple anticipated lease sales in a given geographic 

region (a multisale EIS).  DOI 1340.  Another environmental assessment may be prepared for 

later, individual lease sales.  DOI 1341. 

For Lease Sale 216/222, BOEM prepared a programmatic EIS for the 2007-2012 leasing 

program as a whole, the Multisale EIS, and the 2009 SEIS, which was required after passage of 

the Energy Security Act of 2006.  See DOI 5445.  The 2012 SEIS is tiered to these earlier 

documents, see DOI 5445, is a supplement to these earlier reviews to consider “new 

information,” and did not require a revision to the proposed alternatives. 

Under NEPA regulations, an agency is required to “prepare supplements to either draft or 

final environmental impact statements if . . . [t]here are significant new circumstances or 

information relevant to environmental concerns and bearing on the proposed action or its 

impacts.”  40 C.F.R. § 1502.9(c)(1)(ii).  Here, the 2012 “Supplemental [EIS] supplements the 

Multisale EIS and the 2009[] Supplemental EIS,” based on the potential effects of the Deepwater 

Horizon event and “all new information available” since their publication.  DOI 5445; see also 

75 Fed. Reg. at 70,023.  The purpose was “to determine if new information is substantial enough 

to alter conclusions stated in the Multisale EIS and the 2009[]Supplemental EIS and, if so, to 

disclose those changes.”  DOI 5445.  Thus, while the 2012 SEIS addressed changes to the 
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baseline that may affect the analysis of the impacts of each alternative, it did not require changes 

to the alternatives themselves. 

Lease Sale 216/222 was the last planned sale under the 2007-2012 five-year leasing 

program.  See DOI 5445.  The alternatives considered “were included for analysis in the 

Multisale EIS.”  DOI 5446.  In particular, the “no action” alternative under the 2012 SEIS was 

the same as that in the Multisale EIS; that is, the cancellation of a lease sale.  Compare DOI 5447 

with DOI 1344; see also DOI 5509.  Plaintiffs do not contend that some other “no action” 

alternative was more appropriate in light of any of the new information analyzed, and thus cite to 

no authority requiring BOEM to change their alternatives.  “Moreover, for this Court to reverse 

and remand defendants’ decision would conflict with the governing ‘reasonableness standard,’ 

. . . because it would require the agency to conduct an identical analysis on this question when it 

is clear that it has already looked closely at the environmental consequences of this decision.”  

Pub. Emps., 832 F. Supp. 2d at 31 (citation omitted); see also City of Ridgeland v. Nat’l Park 

Serv., 253 F. Supp. 2d 888, 902–03 (S.D. Miss. 2002) (rejecting claim that supplemental EIS did 

not consider a “true ‘no action’ alternative” where it built upon original EIS in which National 

Park Service considered but rejected the “no action” alternative).  Accordingly, BOEM properly 

maintained the same alternatives as the prior EISs that it was supplementing, and, therefore, 

Plaintiffs’ claim must be rejected. 

3. BOEM’s “No Action” Alternative Was Reasonable. 

Not only did Plaintiffs fail to object to the “no action” alternative during the 

administrative process, but BOEM’s analysis of the “no action” alternative was also reasonable.  

BOEM complied with NEPA regulations because the “no action” alternative considered was, in 

fact, the only “no action” alternative available.  Plaintiffs do not contend otherwise. 
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Alternative D is described as “the cancellation of the proposed CPA lease sale.”  DOI 

5447; see also DOI 531–532.  Throughout the analysis of Alternative D, BOEM referred to the 

environmental and economic impacts of “cancellation of a lease sale” and explained what would 

happen “if the lease sale is canceled.”  DOI 6068–6071.  “Cancel” means “to call off usually 

without expectation of conducting or performing at a later time.”27  Because the lease sale was 

already scheduled under the leasing plan, see supra n.10, the only “no action” available to the 

agency was to cancel the remaining lease sale.28  This case, therefore, is unlike the cases cited by 

Plaintiffs, which are simply inapposite.  See Ocean Mammal Inst. v. Gates, 546 F. Supp. 2d 960, 

976 (D. Hawaii 2008) (“no action” alternative would allow the Navy to engage in exercises using 

sonar on an as needed basis rather than consolidated into a coordinated training event); N.C. 

Wildlife Fed’n v. N.C. Dep’t of Transp., 677 F.3d 596 (4th Cir. 2012) (analysis of no action 

alternative included assumptions regarding construction of proposed connector);29 Ctr. for 

Biological Diversity v. U.S. Dep’t of Interior, 623 F.3d 633 (9th Cir. 2010) (alternatives ignored 

effect of Mining Law of 1872 that distinguished mining claims on public lands versus mining 

claims on private lands); Friends of Yosemite Valley v. Scarlett, 439 F. Supp. 2d 1074 (E.D. Cal. 

                                                 
27 Merriam-Webster Dictionary, available at http://www.merriam-
webster.com/dictionary/canceling?show=0&t=1376612779 (last visited Sept. 5, 2013). 
28 The original EIS for the 2007-2012 leasing program did consider no sales occurring in 
the Central Gulf of Mexico.  See DOI 256. 
29 In Coalition to Preserve McIntire Park v. Mendez, the U.S. District Court for the Western 
District of Virginia distinguished this Fourth Circuit decision, finding no error in a no action 
alternative considering “the construction of a nearby yet distinct project as opposed to the 
underlying project for which the [environmental assessment] was being prepared.”  862 F. Supp. 
2d 499, 532 (W.D. Va. 2012) (citations omitted, emphasis in original).  Such is the case here.  
Contrary to Plaintiffs’ claim, BOEM’s no action alternative did not assume the same underlying 
project as the proposed action (i.e., the lease sale).  Rather, BOEM simply recognized that future 
lease sales may occur.  See infra pp. 47–49.  Indeed, as pointed out by the Government, see 
Govt. Br. 24–25, any future lease sale would be under a separate five-year plan, requiring its 
own NEPA analysis. 
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2006) (“no action” alternative included activities approved under plan that was invalidated and 

therefore could not be part of status quo). 

Plaintiffs contend that BOEM “violated NEPA when it assumed that development of the 

proposed resources will merely be postponed under its ‘no action’ alternative.”  Pls. Br. 26.  

Plaintiffs mischaracterize BOEM’s analysis of the no action alternative.  With respect to the 

cancellation of the lease sale under the no action alternative, BOEM properly found that 

“[c]anceling the lease sale would eliminate the effects described for Alternative A (Chapter 4.1) 

[and t]he incremental contribution of the proposed lease sale to cumulative effects would also be 

avoided, but effects from other activities, including other OCS lease sales, would remain.”  DOI 

5541 (emphasis added).  Chapter 4.1 outlines the environmental impacts of the proposed lease 

sale.  See DOI 5621–6064.  This does not, as Plaintiffs suggest, reflect that the “environmental 

consequences of ‘no action’ were identical to the proposed action.”  Pls. Br. 26.  The 

consequences of each are the polar opposite. 

Plaintiffs appear to take issue with BOEM’s comment that “[i]f the lease sale would be 

canceled, the resulting development of oil and gas would most likely be postponed to a future 

sale.”  Pls. Br. 25 (quoting DOI 5541).  But, as BOEM explains, under the no action alternative, 

“effects from other activities, including other OCS lease sales, would remain.”  DOI 6070 

(emphasis added).  The “rule of reason” applies to an agency’s consideration of the relative 

merits of each alternative.  Nevada, 457 F.3d at 93 (citing Citizens Against Burlington, Inc. v. 

Busey, 938 F.2d 190, 196–97 (D.C. Cir. 1991)).  CEQ guidance recognizes that “[w]here a 

choice of ‘no action’ by the agency would result in predictable actions by others, this 

consequence of the ‘no action’ alternative should be included in the analysis.  For example, if 

denial of permission to build a railroad to a facility would lead to construction of a road and 
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increased truck traffic, the EIS should analyze this consequence of the ‘no action’ alternative.”30  

Hammond v. Norton, 370 F. Supp. 2d 226, 241 (D.D.C. 2005) (quoting 46 Fed. Reg. 18,026, 

18,027 (Mar. 23, 1981)).  Thus, the “no action” alternative does not mean an agency cannot 

consider other activities that may shed light on the agency’s decision, including potential future 

activity.  See Ctr. for Biological Diversity, 695 F.3d at 916 (rejecting claim that no action 

alternative regarding regulations authorizing take of marine mammals resulting from oil and gas 

exploration was inadequate because it assumed oil exploration would continue and possibly 

result in take).  This Court has similarly found consideration of foreseeable development in 

evaluating a “no action” alternative a “reasonable judgment call.”  Young v. Gen. Servs. Admin., 

99 F. Supp. 2d 59, 74–75 (D.D.C. 2000), aff’d, 11 F. App’x 3 (D.C. Cir. Dec. 14, 2000). 

Here, federal law mandates a leasing program on the OCS and the “expeditious and 

orderly development” of its oil resources, see supra pp. 1–4; thus, the cancellation of Lease Sale 

216/222 would likely result in a subsequent sale to fulfill the mandate under federal law.  As 

with any other alternative considered, it was more than reasonable for BOEM to consider the 

legislation currently in place when considering the potential impacts of the “no action” 

alternative.  See Natural Res. Def. Council, Inc. v. Morton, 458 F.2d 827, 837 (D.C. Cir. 1972) 

(“But the need for an overhaul of basic legislation certainly bears on the requirements of the Act.  

We do not suppose Congress intended an agency to devote itself to extended discussion of the 

environmental impact of alternatives so remote from reality as to depend on, say, the repeal of 

the antitrust laws.”); see also Kilroy v. Ruckelshaus, 738 F.2d 1448, 1454 (9th Cir. 1984) (“But 

                                                 
30 Under NEPA, the “no action” alternative has also been upheld where it included activities 
expected to be ongoing, even where plaintiffs claimed no further activity should be considered.  
See Natural Res. Def. Council, Inc. v. Hodel, 624 F. Supp. 1045, 1054 (D. Nev. 1985), aff’d, 819 
F.2d 927 (9th Cir. 1987) (“In sum, ‘no grazing’ is not the same as the ‘no action’ alternative 
suggested by the CEQ regulations, nor is it such a manifestly ‘reasonable’ alternative that the 
court can require its inclusion in the EIS as a matter of NEPA law.”). 
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in deciding whether an alternative is reasonable, we may certainly take into account the strength 

and vitality of legislation that forbids it.”).  BOEM was reasonable in noting, with respect to the 

“no action” alternative, that future lease sales nonetheless may occur. 

II. BOEM COMPLIED WITH THE ESA. 

Under Section 7(a)(2) of the ESA, each federal agency must, “in consultation with and 

with the assistance of the [NMFS or FWS], insure that any action authorized, funded, or carried 

out by such agency . . . is not likely to jeopardize the continued existence of any endangered or 

threatened species . . . .”  16 U.S.C. § 1536(a)(2).  Procedurally, the ESA thus requires that a 

federal agency consult either formally or informally with NMFS and/or FWS with respect to 

agency action that may affect a listed species or its critical habitat.  16 U.S.C. § 1536(a)(2); 50 

C.F.R. § 402.14(a).  See also supra p. 10.31  Where “new information reveals effects of the 

action that may affect listed species . . . in a manner or to an extent not previously considered,” 

the federal agency must reinitiate consultation under the ESA.  50 C.F.R. § 402.16(b). 

BOEM met these obligations here.  In 2007, BOEM properly consulted (formally) with 

NMFS and (informally) with FWS regarding the 2007-2012 leasing program in the Gulf of 

Mexico, resulting in a Biological Opinion from NMFS, see DOI 7039–7184, and a Concurrence 

Letter from FWS, see DOI 7332–7345.  NMFS concluded that the “leasing program and its 

associated actions are not likely to jeopardize the continued existence of threatened or 

endangered species under the jurisdiction of NMFS . . . .”  DOI 7039.  See also DOI 7332 

(FWS).  NMFS and FWS again concurred with BOEM’s proposed expansion of the leasing 

program in the 2009 SEIS.  See DOI 7346–7350. 

                                                 
31  Generally, under the ESA, NMFS manages marine and anadromous species (species that 
move from saltwater to freshwater to reproduce or spawn), and FWS manages land and 
freshwater species.  See NMFS, Endangered Species Act (ESA) Overview, available at 
http://www.nmfs.noaa.gov/pr/laws/esa/ (last visited Sept. 5, 2013). 
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“[I]n response to the Deepwater Horizon . . . incident,” BOEM requested that NMFS and 

FWS reinitiate Section 7 consultation with respect to the effects of the 2007-2012 leasing 

program.  See DOI 7351.  Plaintiffs contend that this conscientious compliance by BOEM with 

its ESA obligations is insufficient to allow the lease sales to go forward “because [BOEM] 

authorized . . . Lease Sales [218 and 216/222] without completing [the reinitiated] consultation.”  

Pls. Br. 28.  But the ESA’s provisions, and OCSLA’s multi-staged process for offshore oil and 

gas development, foreclose Plaintiffs’ claim.  Accordingly, Plaintiffs fall well short of meeting 

their burden of showing that BOEM’s action is arbitrary or capricious. 

Indeed, another federal district court recently and resoundingly rejected analogous claims 

by some of these same Plaintiffs in a challenge to a different OCS oil and gas lease sale, see 

Defenders of Wildlife v. BOEMRE, 871 F. Supp. 2d 1312 (S.D. Ala. 2012), a decision Plaintiffs 

now ignore in an attempt to obtain a contradictory ruling from this Court. 

A. The ESA and OCSLA Foreclose Plaintiffs’ Claim. 

Plaintiffs claim that “[o]nly by completing consultation, not just reinitiating it, can the 

agency fulfill the substantive requirements of Section 7,” Pls. Br. 27 — even though this 

“process . . . could last several years,” Defenders of Wildlife, 871 F. Supp. 2d at 1325; see also 

Defenders of Wildlife, 684 F.3d at 1251 (noting “complete information about the extent of 

damage from the [Deepwater Horizon] spill may not be available for years”).  But Section 7(d) 

of the ESA plainly specifies otherwise, providing that the existence of ongoing consultations 

does not bar an agency from taking action so long as the agency does not make any “irreversible 

or irretrievable commitment of resources” that would foreclose alternative measures while 

consultations continue.  Defenders of Wildlife, 871 F. Supp. 2d at 1325–26 (quoting ESA Section 

7(d), 16 U.S.C. § 1536(d)). 
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An OCS lease sale does not constitute the irreversible or irretrievable commitment of 

resources that would foreclose alternative measures, as another federal district court recently 

held in rejecting an analogous challenge to an earlier OCS oil and gas lease sale.  Id. at 1326–27 

(Section 7(d) permits agency action allowing OCS lease sales to go forward while reinitiated 

consultations are pending); see also N. Slope Borough, 642 F.2d at 611 (allowing leasing to 

proceed before consultations were completed).  The staged OCSLA development process itself 

ensures against any “irreversible or irretrievable commitment of resources” because “the lease 

sale itself is only a preliminary and relatively self-contained stage within the overall oil and gas 

development program,” Defenders of Wildlife, 871 F. Supp. 2d at 1326 (quoting N. Slope 

Borough, 642 F.2d at 593), that does not give a lessee “an immediate or absolute right to explore 

for, develop, or produce oil or gas on the OCS; those activities require separate, subsequent 

federal authorization,” Sec’y of Interior, 464 U.S. at 317 (describing the exploration plan and 

development plan approval processes); see also N. Slope Borough, 642 F.2d at 593 (“no drilling 

— not even of an exploratory nature” is permitted with purchase of lease); False Pass, 733 F.2d 

at 610 (an OCSLA “lease sale is not an irreversible or irretrievable commitment of resources”).  

Moreover, BOEM and BSEE retain ongoing authority over drilling that prevents any 

commitment of resources from being “irreversible or irretrievable.”  See, e.g., 43 U.S.C. 

§ 1334(a)(1); id. § 1340(c)(1); id. § 1334(a)(2)(A) (BOEM and BSEE retain the authority under 

prescribed circumstances to require the modification of exploration plans, development plans, or 

drilling permits, suspend lease operations, or cancel leases).   

 The cases relied on by Plaintiffs, see Pls. Br. 28, do not support the contrary conclusion.  

The quoted and cited language in Environmental Protection Information Center v. Simpson 

Timber Co., 255 F.3d 1073, 1079–82 (9th Cir. 2001), and Mount Graham Red Squirrel v. 

Case 1:12-cv-00981-RC   Document 67   Filed 09/06/13   Page 62 of 79



52 
 

Madigan, 954 F.2d 1441, 1451 (9th Cir. 1992), is dicta, as the court in both cases found there 

was no duty to reinitiate consultation. 

Thus, BOEM’s determination under Section 7(d) that lease sales would not result in any 

proscribed irretrievable or irreversible commitments, see NMFS 4527, was clearly correct.  

Moreover, despite Plaintiffs’ arguments to the contrary, “[n]either the [ESA] nor any other court 

decision agrees or even suggests that federal agencies must obtain the concurrence of the [NMFS 

or FWS] prior to relying on Section 7(d),” Sw. Ctr. for Biological Diversity v. U.S. Forest Serv., 

82 F. Supp. 2d 1070, 1080 (D. Ariz. 2000); contra Pls. Br. 35–36.  Similarly, Plaintiffs’ 

“question[ing] whether 7(d) should even apply in this case where the agency is undertaking an 

entirely new lease sale, rather than continuing with an ongoing previously analyzed and 

authorized activity,” Pls. Br. 37, ignores both the ESA’s plain language, which applies Section 

7(d) without qualification after any “initiation of consultation,” 16 U.S.C. § 1536(d), and the 

facts of this case, in which BOEM has reinitiated consultation on an action—conducting the 

lease sales—that was previously analyzed and approved by NMFS and FWS, see supra p. 10. 

Furthermore, even leaving aside Section 7(d)’s implications for Section 7(a)(2), Section 

7(a)(2) itself only requires that BOEM “insure” that its approval of lease sales “is not likely to 

jeopardize the continued existence of any endangered or threatened species,” 16 U.S.C. 

§ 1536(a)(2).   A reviewing court “must consider any environmental effects of a leasing program 

on a stage-by-stage basis, and correspondingly evaluate ESA’s obligations with respect to each 

particular stage of the program,” CBD, 563 F.3d at 483.  See also Defenders of Wildlife, 871 F. 

Supp. 2d at 1327–32. 

In fact, courts have recognized, in the specific context of ESA challenges to OCS leasing, 

that “the risks to endangered species during the lease sale stage are virtually nonexistent.”  Vill. 
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of Akutan, 869 F.2d at 1194 (emphasis added); see also False Pass, 733 F.2d at 610–11 (“The 

lease sale decision itself could not directly place gray or right whales in jeopardy . . . .”); 

Defenders of Wildlife, 871 F. Supp. 2d at 1329 (“The inescapable fact of the matter is that 

BOEM’s approval of a [lease] bid, and the issuance of a lease . . ., is a narrowly circumscribed 

event, in terms of its repercussions for listed species and their habitat.”) (rejecting ESA 

challenge); Conservation Law Found. of New England, Inc. v. Andrus, 623 F.2d 712, 715 (1st 

Cir. 1979) (uncertainties about possible impacts of oil development on listed species not 

sufficient to bar sale of leases given that ESA protections apply throughout OCS development 

process). 

“If the distinction between a sale of a ‘lease’ and the issuance of a permit to ‘explore,’ 

‘produce,’ or ‘develop’ oil or gas seems excessively fine, it is a distinction that Congress has 

codified with great care.”  Sec’y of the Interior, 464 U.S. at 335–36.  Indeed, “[t]he stated reason 

for th[e] four part division [of OCS development] was to forestall premature litigation regarding 

adverse environmental effects that all agree will flow, if at all, only from the latter stages of OCS 

exploration and production.”  Id. at 341.32  Plaintiffs’ ESA claim is just such a premature lawsuit, 

given their failure to proffer any countervailing evidence that a lease sale, by itself, could 

possibly jeopardize a species in any way, let alone be “likely to jeopardize” the continued 

existence of a listed species within the meaning of ESA Section 7(a)(2). 

B. BOEM’s Action Complies with the Best Available Scientific Evidence 
Requirement. 

Under the ESA, BOEM must “use the best scientific and commercial data available.”  16 

U.S.C. § 1536(a)(2).  Yet “deciding which scientific data is the ‘best available’ . . .  in and of 

                                                 
32 The principal authority Plaintiffs quote to the contrary, see Pls. Br. 29, rests upon the 
very arguments rejected by the Supreme Court in Secretary of the Interior, 464 U.S. 319, 341–
42. 
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itself, is scientific in nature and accordingly deserves deference.”  Oregon Nat. Desert Ass’n v. 

Tidwell, 716 F. Supp. 2d 982, 996 (D. Or. 2010).  Plaintiffs’ claim that BOEM’s decision to 

move forward with the Lease Sales and continue to rely on NMFS’ 2007 Biological Opinion was 

nevertheless arbitrary or capricious, see Pls. Br. 30, lacks merit for several reasons. 

First, the requirement to “use the best scientific and commercial data available” arises 

only in the agency’s performance of its ESA Section 7(a)(2) duty to “insure that [its] action . . . is 

not likely to jeopardize” listed species.  16 U.S.C. § 1536(a)(2) (“In fulfilling the requirements of 

this paragraph each agency shall use the best scientific and commercial data available.”).  As set 

forth supra pp. 52–53, however, BOEM’s decision to move forward with leasing within 

OCSLA’s multi-staged OCS development process cannot cause jeopardy to listed species.  

BOEM’s obligations under Section 7(a)(2) are therefore discharged at this stage. 

Second, far from “blithely ignor[ing] the impacts” of the Deepwater Horizon incident on 

listed species, Pls. Br. 30–31, or “substantial new information about oil spill risk,” Pls. Br. 32–

33, BOEM prepared the extensive 2012 SEIS analyzing the relevant information arising thus far 

from the Deepwater Horizon incident.  See supra.  Moreover, as to the former argument, 

Plaintiffs rely upon a regulation (50 C.F.R. § 402.14(g)) that applies only to NMFS and FWS, 

not BOEM.  See 50 C.F.R. § 402.14(g).  As to the latter argument, BOEM—not NMFS or FWS, 

see Pls. Br. 33—is the expert agency on the risk of oil spills, and the mere reinitiation of 

consultation does not “admit,” id., that prior analyses were incorrect, see, e.g., Defenders of 

Wildlife, 684 F.3d at 1252 & n.4 (“There is no precedent in our circuit to support [the] argument 

that BOEM’s choice to reinitiate consultation with NMFS and FWS automatically renders the 

former biological opinions invalid.”) (rejecting dicta in Ninth Circuit opinions that lacks support 

in ESA); 50 C.F.R. § 402.16(b) (requiring reinitiation when there is “new information”).  And 
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the ESA does not require that biological opinions—here, the existing 2007 Biological Opinion—

be based on perfect data.  See N. Slope Borough, 642 F.2d at 610 n.131 (“It is quite clear that a 

favorable ‘biological opinion’ may be issued even though the absence of complete data on a 

species makes it impossible to know with complete certainty the potential impact . . . on a listed 

species” (quotation omitted)); Pyramid Lake Paiute Tribe of Indians v. U.S. Dep’t of Navy, 898 

F.2d 1410, 1415 (9th Cir. 1990) (holding plaintiff failed to show it was arbitrary for agency to 

rely on biological opinion based on “admittedly weak” information).33 

Finally, Plaintiffs claim that BOEM’s reliance on the 2007 Biological Opinion in 

authorizing the lease sales was irrational because that Opinion “lacked sufficiently specific 

information about the Lease Sales,” including “information about the size and tract location of 

the Lease Sales,” and because BOEM’s production estimates for Lease Sale 216/222 have 

increased since 2007.  See Pls. Br. 34–35.  But again, as explained supra, courts have uniformly 

held that BOEM’s decision to approve a lease sale by itself does not cause jeopardy to listed 

species or critical habitat.  Accordingly, as in the case of information stemming from the 

Deepwater Horizon incident, tract size and location and production estimates have not changed 

the likely effects on listed species and critical habitat at the narrow lease-sale stage at issue in 

this case.  Thus, BOEM’s determination, in reliance on the production estimates and other 

information in the 2007 Biological Opinion, that approval of the Lease Sales was not likely to 

jeopardize the existence of any listed species or their critical habitat was not arbitrary or 

capricious. 

                                                 
33 Any risk from an oil spill, moreover, is attenuated at this stage of the OCSLA 
development process by mitigation measures developed after the Deepwater Horizon incident, 
and by BOEM’s and BSEE’s continuing authority over and review of exploration and 
development plans (the stages that involve drilling).  See, e.g., supra pp. 5–8. 
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Further, Plaintiffs’ arguments ignore the inherent uncertainties that exist at the lease sale 

stage of the OCSLA leasing process.  Wilderness Soc’y, 603 F. Supp. 2d at 60 (“[L]imited 

information available at the leasing stage necessarily limits the scope of the environmental 

analysis.”).  Such uncertainties obviously include the volume of oil that will be produced at later 

stages.  See Vill. of Akutan, 869 F.2d at 1192 (“Prior to exploration, it is difficult to make so 

much as an educated guess as to the volume of oil likely to be produced . . . .”).  Notably, the 

Ninth Circuit, in a similar context, approved a lease sale environmental review despite an 

agency’s potential underestimation of oil reserves.  See California v. Watt, 683 F.2d 1253, 1268 

(9th Cir. 1982), rev’d on other grounds sub nom., Sec’y of the Interior v. California, 464 U.S. 

312 (1984) (approving lease sale environmental impact statement even though oil spill risk 

analysis was based on a fifty percent underestimation of oil reserves, noting the “inherently 

speculative nature of oil reserve estimates”); see also Vill. of False Pass v. Watt, 565 F. Supp. 

1123, 1138–39 (D. Alaska 1983) (approving lease sale environmental review under Section 19 of 

OCSLA despite discrepancy in oil reserve calculations of approximately 420 million barrels in 

five-year leasing program review document and lease sale review document).  In light of the 

inherent uncertainties at the lease sale stage and BOEM’s ability to undertake further ESA 

review at later stages when more information becomes available, BOEM’s reliance on the 

information in the 2007 Biological Opinion regarding the Lease Sales, including the production 

estimates and tract information, was plainly reasonable.  See Vill. of Akutan, 869 F.2d at 1195 

(finding lease sale ESA review adequate “[i]n light of the protective steps implemented at the 

lease sale stage, the improbability of an oil spill risk arising at this stage and the opportunity for 

the Secretary to take further action at later stages in the process”). 
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* * * 

In sum, as was the case with respect to their recent challenge to another OCS lease sale, 

Plaintiffs have “not met [their] burden of showing that BOEM’s determination, without the 

benefit of reinitiated consultation, that [moving forward with the lease sales] was not likely to 

jeopardize the existence of any listed species or their critical habitat, was arbitrary, capricious, or 

an abuse of discretion.”  Defenders of Wildlife, 871 F. Supp. 2d at 1331.  Instead, “[a]s to the 

narrow lease-sale stage at issue herein, the likely effects on listed species and critical habitat 

appear no different after Deepwater Horizon than before.”  Id. at 1331–32. 

III. NMFS’ PREPARATION OF A BIOLOGICAL OPINION COMPLIES WITH THE 
APA. 

Finally, Plaintiffs complain that NMFS has “delayed issuance” of the new, 

comprehensive Biological Opinion currently in progress.  See Pls. Br. 38–44. 

A. A New, Comprehensive Biological Opinion. 

After the Deepwater Horizon event in 2010, BOEM reinitiated consultation with NMFS 

on matters related to the 2007 Biological Opinion.  See DOI 7351–7352.  That process is still 

underway.  During the reinitiated consultation, the participating agencies agreed that a new 

biological opinion should be issued and decided that the scope of the new Biological Opinion 

should be broader than the 2007 Biological Opinion.  Specifically, the agencies agreed to expand 

the scope of the Biological Opinion to include, for the entire Gulf of Mexico, all currently-active 

leases, anticipated lease sales through 2022, and certain specified post-lease activities related to 

those leases (rather than merely addressing the areas and the leases contemplated under the 

earlier 2007-2012 leasing program).  See DOI 7909. 

The ESA required that BOEM complete a Biological Assessment before NMFS could 

begin preparing the Biological Opinion.  See supra p. 10.  Once BOEM submitted its Biological 
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Assessment to NMFS on February 7, 2013, see NMFS Ref. 475, NMFS began preparing a new 

Biological Opinion.  The participating agencies agreed to a timeline for development and 

issuance of the Biological Opinion and an October 31, 2014 deadline for its completion.34  

Earlier in the consultation process, and given the scope of review anticipated for the new 

Biological Opinion, BOEM and NMFS agreed to develop an interim consultation process—to be 

used until the new Biological Opinion is completed—in considering applications for approval of 

certain types of projects on the OCS.  The interim consultation process gives NMFS the 

opportunity to review and comment on certain post-lease activities. See generally DOI 7496–

7507, 7525, 7557–61, 7571–72. 

B. NMFS’ Process Has Been Reasonable, Responsible, and in Full Compliance 
With the APA. 

In support of their APA claim, Plaintiffs have not presented evidence (or argument) that 

there was a delay in initiating the deliberative process of creating the new comprehensive 

Biological Opinion or that NMFS is dragging its feet in creating the Biological Opinion and 

deliberately taking longer than necessary to complete its task.  Instead, Plaintiffs’ complaint is 

simply that NMFS has not completed its task quickly enough; that it should have finished this 

job sometime before today. 

Plaintiffs’ argument lacks any acknowledgement of the breadth of the task NMFS has 

undertaken,35 the work completed to date, or the aggressive timeline put in place within a month 

                                                 
34 See Declaration of David M. Bernhart, ¶ 3 (Dkt. No. 63-1) (attached as Exhibit 1 to the 
Cross-Motion for Summary Judgment filed by the Federal Defendants). 
35    BOEM and NMFS are consulting on not only every lease in the Gulf of Mexico, but 
also on every stage of oil and gas production that may follow from those leases.  NMFS is 
addressing the effects of all these actions on ten different threatened and endangered species, on 
the designated critical habitats for four of those species, and the effects on other species that are 
currently proposed for listing under the ESA and on critical habitat that has been proposed for 
the loggerhead sea turtle.  NMFS is consulting with BOEM, as well as BSEE and EPA.  See 
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after NMFS received BOEM’s Biological Assessment.  Equally important, Plaintiffs’ 

unsupported claim that “dire consequences” are flowing from the lack of a comprehensive 

Biological Opinion ignores vital facts: 

(1)  the agency action under challenge is a lease sale (an act that does not, and cannot, 
have any consequences for any endangered or threatened species), see supra pp. 
50–53; and  

 
(2)  BOEM and NMFS have created an interim consultation process by which those 

actions that do have any potential to affect any endangered species (e.g., proposed 
exploration and production activities in the Gulf of Mexico) are reviewed and 
evaluated by NMFS.  See, e.g., Govt. Br. 9. 

 
Plaintiffs’ request should be rejected out of hand.  A consideration of the legal analysis only 

makes that point clearer. 

1. The Standard for Judicial Intervention. 

The agency is owed considerable deference in establishing a timetable for completing its 

Biological Opinion.  See, e.g., Oil, Chemical, & Atomic Workers Union v. Occupational Safety & 

Health Admin., 145 F.3d 120, 123 (3d Cir. 1998) (quoting Cutler v. Hayes, 818 F.2d 879, 896 

(D.C. Cir. 1987)).  Courts have repeatedly held that a finding of “unreasonable delay” is only 

appropriate when the delay is “egregious” and, even then, that the courts should only intervene in 

“exceptionally rare cases.” Biodiversity Legal Found. v. Norton, 285 F. Supp. 2d 1, 12 (D.D.C. 

2003) (quotations omitted); see also, e.g., Cobell v. Norton, 240 F.3d 1081, 1096 (D.C. Cir. 

2001) (noting that “[f]or good reason, courts are reluctant to upset existing agency priorities, 

unless the delay is ‘egregious’” and that “a finding that delay is unreasonable does not, alone, 

justify judicial intervention” (quotations omitted)); Telecomms. Research & Action Ctr. v. FCC 

                                                                                                                                                             
generally Declaration of David M. Bernhart (Dkt. No. 63-1).  Such facts have neither been 
discussed nor acknowledged by the Plaintiffs. 
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(“TRAC”), 750 F.2d 70, 79 (D.C. Cir. 1984) (noting that “the threshold a litigant must pass to 

obtain judicial review of ongoing agency proceedings [is] a high one.”). 

Plaintiffs have not demonstrated any egregious delay on the part of NMFS.  The timeline 

calling for issuance of the new, comprehensive Biological Opinion in October 2014, see Govt. 

Br. 38, does not come close to the standard of “egregious” delay necessitating this Court’s 

intervention. 

2. All of the Relevant TRAC Factors Demonstrate the Reasonableness of 
NMFS’ Timeline. 

“Resolution of a claim of unreasonable delay is ordinarily a complicated and nuanced 

task requiring consideration of the particular facts and circumstances before the court.”  See 

Mashpee Wampanoag Tribal Council, Inc. v. Norton, 336 F.3d 1094, 1100 (D.C. Cir. 2003).  An 

agency’s decisions, “in establishing a timetable for completing its proceedings,” are afforded 

“considerable deference” by the courts.  See Atomic Workers Union, 145 F.3d at 123 (quoting 

Cutler, 818 F.2d at 896).  In the landmark TRAC opinion, the D.C. Circuit identified six factors 

that are usually relevant to the inquiry of whether an agency’s timeline is unreasonable: 

1) the time agencies take to make decisions must be governed by a “rule of 
reason;”  

2) where Congress has provided a timetable or other indication of the speed 
with which it expects the agency to proceed in the enabling statute, that 
statutory scheme may supply content for this rule of reason;  

3) delays that might be reasonable in the sphere of economic regulation are 
less tolerable when human health and welfare are at stake;  

4) the court should consider the effect of expediting delayed action on 
agency activities of a higher or competing priority;  

5) the court should also take into account the nature and extent of the 
interests prejudiced by delay; and  

6) the court need not find any impropriety lurking behind agency lassitude in 
order to hold that agency action is unreasonably delayed. 
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See TRAC, 750 F.2d at 80 (citations and quotation omitted).  See also, e.g., Cobell, 240 F.3d at 

1096; Mashpee, 336 F.3d at 1100 (citing TRAC, 750 F.2d at 80).  Here, the third and sixth factors 

are not relevant because human health and welfare are not involved, and there has been no 

assertion of impropriety against the NMFS. 

The application of the factors measuring whether there was an unreasonable delay in a 

particular case is fact-intensive.  See Atomic Workers Union, 145 F.3d at 123. 

The Rule of Reason clearly has controlled the agencies’ actions.  The “rule of reason” 

used by this Court to determine whether the lapse of time between the initiation of an agency’s 

action and the completion of that action requires a close consideration of the facts.  Plaintiffs 

have acknowledged that there is no per se rule as to how long is too long.  See Pls. Br. 39.  

However, they have made no effort to address any of the relevant facts that would distinguish 

their analysis from a per se rule, nor to explain what is alleged to be unreasonable about the 

actions and decisions taken by the NMFS.  Instead, they rely solely on the amount of time that 

has passed since the Deepwater Horizon incident (not since the deepwater drilling moratorium 

was lifted in October 2010; nor since new regulations were issued; nor since BOEM issued its 

Biological Assessment (without which NMFS could not begin work on the new Biological 

Opinion)). 

Regardless of the start date, it is clear that the mere passage of time cannot alone 

establish an unreasonable delay.  See Liberty Fund, Inc. v. Chao, 394 F. Supp. 2d 105, 115 

(D.D.C. 2005) (citing Mashpee, 336 F.3d at 1102).  For example, in Liberty Fund, the amount of 

time at issue ranged from two to four years.  But despite the passage of several years, the Court 

dismissed the actions against the agency based on the other factors that weighed in favor of the 

agency’s actions.  See id. at 114–20.  Other courts have held that an approximate 4-year period, 

Case 1:12-cv-00981-RC   Document 67   Filed 09/06/13   Page 72 of 79



62 
 

see Al Sawad v. Mayorkas, No. 11-cv-2923, 2012 WL 3238258 (D. Minn. Aug. 7, 2012), an 

approximate 6-year period, see Bemba v. Holder, No. 11-cv-1859, 2013 WL 943653 (E.D. Mo. 

Mar. 11, 2013), and even an approximate 10-year period, see Debba v. Heinauer, 366 F. App’x 

696 (8th Cir. Feb. 16, 2010), were all reasonable under the particular circumstances of each case.  

See also Deloney v. Califano, 488 F. Supp. 610, 612 (N.D. Ill. 1980) (finding years-long “delays, 

though clearly undesirable, are not so unreasonable as to constitute such a breach as to warrant 

judicial intervention in the administrative process.”).  Indeed, “it would be the extremely rare 

case where a Court would be justified in holding . . . that the passage of time and nothing more 

presents an occasion for the peremptory intervention of an outside Court in the conduct of an 

agency’s adjudicative proceedings.”  Id. at 613 (quoting FTC v. J. Weingarten, Inc., 336 F.2d 

687, 691–92 (5th Cir. 1964)). 

The Court should reject Plaintiffs’ per se argument and conduct the careful analysis of 

the facts demanded by both circumstances and precedent: the Biological Assessment was issued 

by BOEM in February 2013 (which NMFS needed in order to begin the process of preparing a 

Biological Opinion); there have been many meetings between the two agencies, with much 

discussion of the best way forward; the agencies agreed on the advisability of a new, 

comprehensive Biological Opinion and established an aggressive timeline setting a goal of 

October 2014; and the agencies have agreed that NMFS will conduct an expanded analysis for 

endangered species in the Gulf of Mexico.36  These facts clearly demonstrate that NMFS and 

BOEM have proceeded reasonably. 

There are no applicable statutory limitations.  Administrative agencies are not 

authorized to ignore statutorily mandated timelines.  See, e.g., Geneme v. Holder, No. 10-cv-757, 

                                                 
36  See Declaration of David M. Bernhart (Dkt. No. 63-1). 
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2013 WL 1291237, at *7 (D.D.C. Mar. 31, 2013) (citation omitted).  Plaintiffs argue that there 

has been a clear violation of a deadline established in Section 7 of the ESA (and associated 

regulations).  See Pls. Br. 40; 16 U.S.C. § 1536(b)(1)(A); 50 C.F.R. § 402.14(e).37  Plaintiffs’ 

argument, however, ignores the second half of the relevant provision, which allows the deadline 

to be extended when the two agencies involved “mutually agree[]” to the extension.  See 16 

U.S.C. § 1536(b)(1)(A); 50 C.F.R. § 402.14(e).  Importantly, the need for additional data is one 

of the factors explicitly acknowledged by the regulations to justify such an extension.  See id. 

§ 402.14(f).  Thus, not only is it true that there is no absolute statutory deadline, but the 

regulations specifically permit precisely the type of extension granted in this case, for precisely 

the reason that it was granted. 

Prioritizing of tasks within NMFS.  NMFS has designated 2 of its 16 relevant employees 

to work solely on this project.38   “An agency has broad discretion to set its agenda and to first 

apply its limited resources to the regulatory tasks it deems most pressing.”  Cutler, 818 F.2d at 

896.  See also Mashpee, 336 F.3d at 429. 

There is no prejudice.  NMFS expects to release its Biological Opinion by October 31, 

2014, which, once issued, will be used to evaluate exploration and production projects in the 

Gulf of Mexico.  Those project proposals that have been submitted to BOEM since the 

moratorium was lifted are subject to the alternative consultation process created by BOEM and 

NMFS.  See Govt. Br. 9.  Plaintiffs are thus reduced to claiming that great harm is flowing from 

                                                 
37  See also Endangered Species Consultation Handbook: Procedures for Conducting 
Consultation and Conference Activities Under Section 7 of the Endangered Species Act, U.S. 
Fish & Wildlife Service and National Marine Fisheries Service, at 4-5, 4-6 (March 1988), 
available at www.fws.gov/endangered/esa-library/pdf/esa_section7_handbook.pdf (last visited 
Sept. 5, 2013). 
38 See Declaration of David M. Bernhart, ¶ 7 (Dkt. No. 63-1). 
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the lack of a Biological Opinion without referring to the procedures being used to prevent the 

speculated harm in question. 

IV. THE LEASES SHOULD NOT BE VACATED UNDER ANY CIRCUMSTANCES. 

Leaving aside the reasons why their claims should be rejected on the merits, Plaintiffs 

have failed to support their requested relief, that BOEM’s approval of Lease Sales 216/222 and 

218 be set aside or vacated.  See, e.g., Pls. Br. 45.  That request constitutes a request for 

permanent injunctive relief.  See, e.g., PGBA, LLC v. United States, 389 F.3d 1219, 1228 (Fed. 

Cir. 2004) (“[R]elief in the form of an order setting aside the [decision] . . . is tantamount to a 

request for injunctive relief.”) (citing Samuels v. Mackell, 401 U.S. 66, 71–73 (1971) for the 

proposition that when “the practical effect of the two forms of relief will be virtually identical,” 

the propriety of the relief “should be judged by essentially the same standards”); see generally 

Virgin Islands Tel. Corp. v. FCC, 444 F.3d 666, 671–72 (D.C. Cir. 2006) (“set aside” and 

“vacate” are synonymous).  Cf. Monsanto Co. v. Geertson Seed Farms, __ U.S. __, 130 S. Ct. 

2743, 2756, 2761 (2010) (finding, inter alia, injunction superfluous where vacatur ordered by the 

district court had the same practical effect, and propriety of vacatur was not challenged before 

the Court). 

Thus, even assuming arguendo that the Government orders approving the Lease Sales 

violated an applicable statutory provision, Plaintiffs have failed to show the appropriate harm, 

balance of equities, and public interests necessary to establish an entitlement to injunctive relief, 

including the vacatur and setting aside of the approval decisions.  Cf. Winter v. Natural Res. Def. 

Council, Inc., 555 U.S. 7, 22–32 & n.5 (2008) (injunctive relief inappropriate “even if plaintiffs 

are correct on the underlying merits” of their NEPA claim, upon examining “the balance of 

equities and consideration of the public interest”). 

Case 1:12-cv-00981-RC   Document 67   Filed 09/06/13   Page 75 of 79



65 
 

Indeed, Plaintiffs’ challenge to the Lease Sales is a serious concern to the Intervenor-

Defendants because of its potentially disruptive, costly, and anti-competitive consequences.  

Exploration and development of an OCS lease requires years of advance and complex planning, 

a process threatened by Plaintiffs’ challenge to the Lease Sales.  Moreover, the Intervenor-

Defendants’ sealed lease bids were publicly disclosed at the conclusion of the Lease Sales.39  

This bid information, which is zealously protected as trade secrets until the companies’ bids are 

publicly revealed at the lease sale, identifies which tracts—among the thousands offered—the 

various companies were interested in and, more significantly, what they were willing to pay, 

often in the tens of millions of dollars.40  With that information now public and available to 

competitors, it would be impossible to re-conduct the Lease Sales in a fair and competitive 

manner, thereby substantially and irreparably injuring the integrity of any future bidding process.  

As a result, the Intervenor-Defendants could be deprived of valuable assets necessary for the 

development of ongoing projects, and the Government could be deprived of maximum return to 

taxpayers.  Such a result is counter to Congress’s purpose to expedite necessary offshore 

production via leases awarded pursuant to OCSLA through an efficient, fair, and competitive 

bidding process.  See supra pp. 1–4. 

 Rather, remand is “generally appropriate when,” as here, “‘there is at least a serious 

possibility that the [agency] will be able to substantiate its decision’ given an opportunity to do 

so, and when vacating would be ‘disruptive.’”  Radio-Television News Directors Ass’n v. FCC, 
                                                 
39 See BOEM, Oil and Gas Lease Sale 218 Final Bid Recap (Dec. 14, 2011), available at 
http://www.boem.gov/Oil-and-Gas-Energy-Program/Leasing/Regional-Leasing/Gulf-of-Mexico-
Region/Lease-Sales/218/218finbidrecap-pdf.aspx (last visited Sept. 5, 2013); BOEM, Central 
Planning Area Consolidated Lease Sale 216/222 Final Bid Recap (June 20, 2012), available at 
http://www.boem.gov/Oil-and-Gas-Energy-Program/Leasing/Regional-Leasing/Gulf-of-Mexico-
Region/Lease-Sales/216-222/222finalbidrecap.aspx (last visited Sept. 5, 2013). 
40 For example, the highest single bid at Lease Sale 218, submitted by Intervenor-Defendant 
ConocoPhillips, exceeded $103 million. 
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184 F.3d 872, 888 (D.C. Cir. 1999) (quoting Allied-Signal, Inc. v. U.S. Nuclear Regulatory 

Comm’n, 988 F.2d 146, 151 (D.C. Cir. 1993)); accord Am. Farm Bureau Fed’n v. EPA, 559 F.3d 

512, 528 (D.C. Cir. 2009); see also Radio-Television News, 184 F.3d at 888 (“Whether the 

newly-defended rules would survive judicial review is an open question, but is sufficiently 

possible to justify remand rather than a more severe remedy.”). 

Here, there is no question but that BOEM could remedy any NEPA, ESA or APA issues 

upon remand—particularly given that NEPA is purely procedural, see supra pp. 20–21, and the 

ESA consultations are ongoing.  See Native Vill. of Point Hope v. Salazar, 730 F. Supp. 2d 1009, 

1019 (D. Alaska 2010) (remanding to BOEM so that the agency could satisfy its obligations 

under NEPA, but not vacating the lease sale decision).  The economic disruption to the 

Government and leaseholders—whose sealed lease bids have been opened, paid and publicized, 

and who have begun the lengthy and complex process of planning future operations—is likewise 

apparent, and any statutory violations would justify, at most, a remand in this case.  See La. Fed. 

Land Bank Ass’n, FLCA v. Farm Credit Admin., 336 F.3d 1075, 1085 (D.C. Cir. 2003) 

(remanding in light of economic harm that would result from vacatur); Sugar Cane Growers Co-

op. of Fla. v. Veneman, 289 F.3d 89, 97 (D.C. Cir. 2002) (same). 

CONCLUSION 

For the foregoing reasons, Plaintiffs’ motion for summary judgment should be denied, 

and the Intervenor-Defendants’ cross-motion for summary judgment should be granted. 
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