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TO: Honorable Chris Cannon, Chairman, House Subcommittee on Commerce
and Administration, Committee on the Judiciary

FROM: Morton Rosenberg
Specialist in American Public Law

T.J. Halstead
Legislative Attorney
American Law Division

SUBJECT: Points in Support of H.R. 4917, Bill to Authorize Appropriations for the
Administrative Conference of the United States

As you requested, we have prepared, on an expedited basis, points in support of the
passage of H.R. 4917, the FederalRegulatoryImprovementAct of2004, a bill which would
authorize appropriations for the Administrative Conference of the United States (ACUS).
In view of the time stricture imposed, our response is necessarily summary in nature. Per
your request, we have not included any possible arguments to the contrary. As you know,
the CRS does not take a position on any legislative option. Since only supportive arguments
are included, it should not be cited to CRS as a balanced CRS analysis.

1. H.R. 4917, a bi-partisanmeasure with 30 co-sponsors, would revive ACUS at an
opportune time. Its past accomplishments in providing non-partisan, non-biased,
comprehensive and practical assessments and guidance with respect to a wide range of
administrative agency processes, procedures, and practices are well documented.! Its
reactivation would fill the current urgent need for an expert independent entity to render
relevant, cost-beneficial assistance with respect to complex and sensitive administrative
process issues raised by 9/11restructuring andreorganization efforts (i.e., the creation of the
Department of Homeland Security and the recommendation of the 9/11 Commission to
establish a new intelligence structure) and the emergent transformation issues involving
agency decisionmaking processes, procedures and practices that have arisen since 1995.

1 See, e.g., Gary J. Edles, The Continuing Need For An Administrative Conference, 50 Adm. L. Rev.
101 (1998); Toni M. Fine, A Legislative Analysis of the Demise of ACDS, 30 Ariz. StL.J. 19
(1998); Jeffrey Lubbers, "If It Didn't Exist, It Would Have to Be Invented." - Reviving the
Administrative Conference,30 Ariz. St.L.J. 147(1998);Paul R. Verkuil, SpeculatingAboutthe Next
Administrative Conference: Connecting Public Management to the Legal Process, 30 Ariz. StL.J.
187 (1998).
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2. Witnesses at Subcommittee hearings held prior to the introduction of H.R. 4917
unanimously supported the revival of ACUS. The witnesses included Supreme Court
Justices Antonin Scalia and Stephen Breyer and four prominent administrative law
practitioners and academics with past close associationswith ACUS. All agreed that for the
28 years of its existence the Conference was a valuable resource providing information and
guidance on the efficiency, adequacy and fairness of the administrative procedures used by
agencies in carrying out their missions. It provided a meaningful and fruitful forum for
dialogue, research and education that produced over 180 recommendations for agency,
judicial and congressional actions, an estimated three-quarters of which were adopted in
whole or in part. In addition, ACUS produced timely guides, source books, and manuals
prepared by staff, and held and published transcripts of colloquia, seminars and meetings
prepared by committees and working groups. Many reports were reprinted privately for
wider public dissemination.2

3. During the period of its existence Congress gave ACUS facilitative statutory
responsibilities for implementing, among others, the Civil Penalty Assessment
Demonstration Program; the Equal Access to Justice Act; the CongressionalAccountability
Act; the Magnuson-Moss Warranty-FederalTradeCommissionImprovementAct;provision
of administrative law assistance to foreign countries; the Government in the Sunshine Act
of1976; the Railroad Revitalization andRegulatoryReformAct of1976; the Administrative
Dispute Resolution Act; and the Negotiated Rulemaking Act.

4. ACUS evolved a structureto developobjective,non-partisan analyses and advice,
and a meticulous vetting process, which gave its recommendations credence. Membership
included senior (often career) management agency officials, professional agency staff,
representatives of diverse perspectives of the private sector who dealt frequently with
agencies, leaders of public interest organizations,higWyregarded scholars from a variety of
disciplines, and respectedjurists. Although in the past the Conference's predominant focus
was on legal issues in the administrative process, which was reflected in the high number
of administrative law practitioners and scholars, membership qualification has never been
static and need not be. Hearing witnesses and commentators on the revival of ACUS have
strongly suggested that the contemporary problems facing a new ACUS will include
management as well as legal issues. The Committee can assure that ACUS's roster of
experts will include members with both legal backgrounds and those with management,
public administration, political science, dispute resolution, and law and economics
backgrounds. It could also encourage that State interests be included in the entity's
membership.

5. All observers, both before and after the demise of ACUS in 1995, have
acknowledged that the Conferencewas a cost-effectiveoperation. In its last year, it received
an appropriation of $1.8 million. But all have agreed that it was an entity that throughout its
existence paid for itself many times over through cost saving recommended administrative
innovations, legislation and publications. At the heart of this cost saving success was the
ability of ACUS to attract outside experts in the private sector to provide hundreds of hours
of volunteer work without cost and the most prestigious academics for the most modest

2 Attachedis an ACUSbibliographylisting421reports,recommendation,articles,papers,
guides, sourcebooks, manuals, colloquiaand seminarsproducedor conductedbetween 1968
and 1995.
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stipends. The Conference was able to "leverage" its small appropriation to attract
considerable in-kind contributions for its projects. In turn, the resulting recommendations
from those studies and staff studies, often resulted in huge monetary savings for agencies,
private parties and practitioners. Someexamples include: In 1994, the FDIC estimated that
its pilot mediation program, modeled after an ACUS recommendation, had already saved it
$9 million. In 1996, the Labor Department, using mediation techniques suggested by the
Conference to resolve labor and workplace standard disputes, estimated a reduction in time
spent resolving cases of 7 to 11 percent. The President of the American Arbitration
Association testified that ACUS's encouragement of administrative dispute resolution had
saved "millions of dollars" that would otherwise have been spent for litigation costs.
ACUS's reputation for the effectiveness and the quality of its work product resulted in
contributions in excess of $320,000 from private foundations, corporations, law firms and
law schools over the four yearperiod prior to its defunding. Finally, in his testimony before
the SubcommitteeJustice Scaliacommented,when asked about the cost-effectiveness of the
Conference, that it was difficult to quantify in monetaryterms the benefits of providing fair,
effective and efficient administrativejustice processes and procedures.

6. The terrorist attacks of September 11, 2001, have had and will continue to have
a profound effecton governmentalprocesses. One of the initial responses to the 9/11 attacks
was the creation in November 2002 of the Department of Homeland Security (DHS), a
consolidation of all or parts of22 existing agencies. Each of the agencies transferred to DHS
had their own special organizationalrules andrules of practice andprocedure. Additionally,
many of the agencies transferred have a number of different types of adjudicative
responsibilities. These include such diverse entities as the Coast Guard and APHIS which
conduct formal-on-the-record adjudications and have need for ALl's and formal rules of
practice; the Transportation SecurityAdministration and the Customs Service, which have
a largenumber of adjudicationsbut donotuse ALJs; and the Immigration andNaturalization
Service units transferred also perform discrete adjudicatory functions. The statute is silent
as to whether and to what extent these adjudicatory programs should be combined and
careful decisions about staffingandprocedures are still required. Similarly, all the agencies
transferred have their own statutory and administrative requirements for rulemaking that
likely will have to be integrated. Also, the legislation gives broad authority to establish
flexible personnel policies. Further,provisions of the DHS Act eliminated the public's right
of access under the Freedom of Information Act and other information access laws to
"critical infrastructureinformation"voluntarilysubmittedto DHS. Theprocess ofintegration
and implementation of the various parts of the legislation goes on and is likely to need
administrative rme tuning for some time to come. ACUS has a clear role to play here.

The recent recommendations of the 9/11 Commission with respect to reforms and
restructuring of the intelligence communitywere recognized by the Commission as having
the potential of profoundly affecting government openness and accountability. It noted:

Many of our recommendations call for the government
to increase its presencein our lives-for example,by creating
standards for the issuanceof forms of identification, by better
securing our borders, by sharing information gathered by
many different agencies. We also recommend the
consolidation of authority over the now far-flung entities
constituting the intelligence community. The Patriot Act
vests substantialpowers in our federal government. We have
seen the governmentuse the immigration laws as a tool in its
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counterterrorism effort. Even without the changes we
recommend, the American public has vested enormous
authority in the U.S. government.

At our first public hearing on March 31, 2003, we noted
the need for balance as our government responds to the real
and ongoing threat of terrorist attacks. The terrorists have
used our open society against us. In wartime, government
calls for greater powers, and then the need for those powers
recedes after the war ends. This struggle will go on.
Therefore, while protecting our homeland, Americans should
be mindful of threats to vital personal and civil liberties. This
balancing is no easy task, but we must constantly strive to
keep it right.

This shift of power and authorityto the government calls
for an enhanced system of checks and balances to protect the
precious liberties that are vital to our way of lie.

A reactivated ACUS could be utilized to facilitate the process of implementation of the
restructuring and reorganization of the bureaucracy for national security purposes. ACUS
could serve to identify measures that will slow down the administrative decisional process,
thereby rendering the agency less efficient in securing national security goals, and also to
assist in carefully evaluating and designing security mechanisms and procedures that can
minimize the number anddegree of necessarylimitationsonpublic accessto information and
public participation in decisionmaking activities that affect the public, and minimize
infringementon civillibertiesandthe functioningof a freemarket.3

7. Finally, in addition to the impact of9/11, the decade long period since ACUS's
demise has seen significantchanges in governmentalpolicy focus and emphasis in social and
economic regulatory matters, as well as innovations in technology and science, that appear
to require a fresh look at old process issues. For example, the exploding use of the internet
and other forms of electronic communications presents extraordinary opportunities for
increasing government information available to citizens and, in turn, citizen participation in
governmental decisionmaking through e-rulemaking. A number of recent studies have
suggestedthat if the procedures used for e-rulemakingarenot carefullydeveloped, the public
at largecould be effectivelydisenfranchisedrather than having the effectof enhancing public
participation. The issue would appear ripe for ACUS-like guidance. Among other public
participation issues that may need study includethe peer review process; early challenges to
the quality of scientific data utilized by agencies in the rulemaking process; the need for
special provisions for rules that are promulgated after a November presidential election in
which an incumbent administration is turned out and a new one will take office on January
20 (the so-called "Midnight Rules" problem); and the continued problem of avoidance by
agenciesof notice and comment rulemakingbymeansof "non-rule rules." Control of agency
rulemaking by Congress and the President continues to present important process and legal
issues. Questions that might be presented for ACUS study could include: Should the
Congress establish government-wide regulatory analyses and regulatory accountability
requirements? Shouldthe CongressionalReview Act be revisited to make it more effective?
Is there an effective way to review, assess and modify or rescind "old" rules? Is the time ripe

3 See attached list of 28 ACUS studies and recommendations that suggest ties to national
security and/or civil liberties concerns.
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for codification of the process of presidential review of rulemaking that is now guided by
executive order. Finally, recent studies have raised questions as to the efficacy of judicial
review of agency rulemaking. Statistical evidence has shown that appellate courts are
overturning challenged agencyrules at rates in excess of 50%. Is it appropriate for Congress
to consider statutorilymodifying the "reasonabledecisionmakingstandard" now prevailing,
or to limit judicial preview of rulemakingby, for example,having all "major" rules come to
Congress and be subject to joint resolutions of approval? These are among a myriad of
process, procedure and practices issues that couId be addressed by a revived ACUS.

If we may be of further assistance on this matter, please do not hesitate to contact us.


