BranD & FrRuULLA
A PROFESSIONAL CORPORATION
921 FIFTEENTH STREET. N.W.
WASHINGTON, D.C. 20008

TELERMONE: (202) 6626700

OCtObel' 16, 2003 ToscomiLh: (202) 737-738S

HAND DELIVE:RED

William T. Hog arth, Ph.D.

Assistant Adm nistrator for Fisheries
National Marir 2 Fisheries Service
1315 East-We.st Highway, SSMC3
Silver Spring, AD 20910

Re; Da1a Quality Act Petition as to Groundfish Amendment 13

Dear Dr. Hoga th:

Enclose d please find a courtesy copy of the petition that we have
contemporane usly filed with NOAA under the Federal Data Quality Act on behalf of our
clients, the Trewlers Survival Fund and Associated Fisheries of Maine. The petition
relates to the r :ference points developed by the New England Fisheries Science Center
for Northeast I lultispecies Amendment 13, as well as any measures designed to
implement the .e reference points.

As our | revious correspondence to you on the subject has explained, our clients
remain gravely concemed about the devastating economic and social ramifications
invelved in your Agency's efforts to rebuild individual fish stocks within the multispecies
complex to “te ra incognita” levels. Respectfuily, we consider such an approach to be
bad policy, in that it, in our view, so bjithely puts so many hard-working people’s
livelihcods anc community structures at risk.

We still ‘emain hopeful that an (almost) balancec set of alternatives can be
salvaged from ine Amendment 13 document, aithough we believe that any new
management .lan will have to be an interim one, at best. You may recall that Atlantic
scallops are be ing managed cn a similar basis under Scallop FMP Amendment 7 once
it turned out th it the schedule of DAS reductions it planned to impose were found to be
unnecessary @ most as soon as the ink was dry on regulations implementing the now-
outdated amer.dment. The experience under the monkfish plan is comparable, where
year four defal it measures were narrowly averted based on further investigation,
including coop :rative research efforts. Taking New Englanc fisheries to such a brink
appears to be in unfortunate pattemn that sorely strains relations between your Agency
and the fisherrien. It also provides manifold opportunities for litigation to those who do
not seek balar sed fisheries management.
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The Int:smational Peer Review that your agency itself convened enumerated
some of the is sues that should be further studied in respect to the groundfish reference
points, includi'ig the consideration of altenative statiscal modeling approaches for the
groundfish stc cks, such as the age-structured production modeling undertaken by Dr.
Butterworth ar d his colleagues, as well as consideration of the viability of managing the
complex on a nixed-stock basis, as the National Standards Guidelines allow. We
understand th:t Dr. Butterworth has recently communicated with Dr. Boreman of the
Northeast Fisl eries Science Center about some unfounded concems and
misunderstanciings that his staff had expressed about Dr. Butterworth’s ASPM modeling
efforts. Hopef Jlly, that should clear the way for NMFS to undertake the work the
International F-eer Review had recommended. We reaffirm our offer to have Dr.
Butterworth ccntinue his important work, as well, and Dr. Butterworth has made this
offer to Dr. Bo eman directly in their scientific correspondence.

We hoge to be able to work together on these issues with NMFS and the New
England Fishe:ry Management Council. The Council has also been asking your agency
to consider mi:«ed stock issues, to no avail. That said, we remain constrained to
preserve and [romote our clients' legal interests and positions, including through
submission of their Federal Data Quality Act petition. We have heard you state in public
in constituent ‘neetings in New Bedford that such a filing represents, or portends,
‘litigation.” Ourfiling is not necessarily a precursor to litigation, but it does represent a
predicate if litiiation has to happen.

We wo! Id very much prefer that the filing serve as an impetus for your Agency to
fairly consider and implement the International Peer Reviewers' and the Council's
recommendat ns on a schedule that presents a possibility of material benefit for New
England fishin ) communities. By contrast, we consider NMFS' latest plan to reconsider
the New England groundfish reference points in five years to be unsatisfactory - there
will be little or 1o groundfish infrastructure or markets left in five years. Important
matters of scie:nce should not be resolved or mooted via the attrition of the regulated
community thet the science is designed under law to serve.

Respectfully submitted,
lla, P.C.

Andrew .D. Herman
Shaun M. Gehan

DEF/SMG:mic
Enclosure

cc: Mr. David 3orden, Chair, New England Fishery Management Council
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NOAA Sectior 525 Officer

NOAA Executi /e Secretariat

Herbert C. Ho.ver Building - Room 5230
14" Street anc: Constitution Avenue, NW
Washington, ['C 20230

Mr. Thomas N. Pyke, Jr.

Chiet Information Officer,

United States Jepartment of Commerce
Room 50298

Washington, [:C 20230

Re: F.equest for Correction of Information: Petition to' Cease Dissemination
«fthe Biological Reference Points for Northeast Multispecies
(Yew England Groundfish) contained in Draft Multispecies FMP

Dear NOAA S ::ction 525 Officer and Mr. Pyke:
; 5 i 1troduction ’

The As..ociated Fisheries of Maine, Inc. (“AFM”) and the Trawlers Survival Fund
("TSF") seek ¢ >rrection of information, under Section 515 of Public Law 106-554, the
Federal Data ‘. uality Act ("FDQA"). These Petitioners respectfully request that the
Department of Commerce/National Oceanic and Atmospheric Administration ("NOAA")
comply with th : FDQA by immediately ceasing dissemination of the “Revised Biological
Reference Poi its for New England Groundfish” incerporated in the Draft Amendment 13
to the Northea st Multispecies Fishery Management Plan (and incorporated
Supplemental Draft Environment Impact Statement) (“Draft Amendment 13°).

The Nev England Fishery Management Council ("NEFMC"® or “Council”), as
statutory advisior and delegee of NOAA Fisheries, published Draft Amendment 13 on
August 21, 20113 under the Magnuson-Stevens Fishery Conservation and Management
Act, 16 U.S.C. §§1851-55. “Multispecies” and “Groundfish” synonymously refer to 19
species of flat and roundfish, such as various flounders, cod, haddock. and other fish
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stocks which | ve and are harvested in association with one another, and are jointly
managed under the unitary Northeast Multispecies Fishery Management Plan.

The chillenged reference points were developed by the Northeast Fisheries
Science Center, Woods Hole, Massachusetts, a sub-unit of NOAA. Amendment 13
constitutes a “Natural Resources Plan" as set forth in NOAA's Information Quality
Guidelines, Part IlLF. Under Draft Amendment 13, these challenged reference points
serve as the goals for federal conservation, management and in certain instances
rebuilding of t e species contained in the Northeast multispecies complex. More
tangibly, Draft Amendment 13 employs these reference points in developing and
disseminating jroposed fishing restrictions designed to meet species-specific fishing
mortality rate targets and other requirements. The reference points contained in Draft
Amendment 1.} represent a significant departure from the existing management
approach. Indzed, chief NOAA Fisheries scientists have. publicly termed these new
requirements i s “terra incognita.” Draft Amendment 13's goal is to rebuild the
groundfish sto ks, collectively and individually, to levels that, in many cases, have never
been observec.

AFM ar 1 TSF are “Affected Persons” as defined in NOAA's Information Quality
Guidelines, Pzt IIlLA.4. AFM's and TSF's participants include fishing vessel owners,
crewmembers. and associated businesses located in shore-side Massachusetts, Rhode
Island, and Mzine who fisn almast exclusively for Northeast Multispecies. The City of Portland,
Maine, the second-largest fishing port in New England and Maine's primary groundfish landing
port, relies on 'his groundfish fishery for the majority of fishing-related revenue at its City-
owned Fish Pir. For its part, New Bedford, Massachusetts is one of Nation's preeminent
fishing ports, rinking as the number-one fishing port by dollar volume in the United States in
recent years. he majority of fishing vessels operating in New Bedford Harbor partigipate in
this groundfisr fishery.

The Wr te House Office of Management and Budget's (“OMB”) Interim Final Guidelines
for agency cor ipliance with FOQA requirements (66 F.R. 49718), finalized by OMB's February
22, 2002, Fina: Guidelines (87 FR 8452), expressly apply “government-wide” (see FDQA,
Section 515(b] {1)). We bring this proceeding under Commerce's now-final Guidelines, and
particularty NC'AA's “Informatiorr Quality Guidelines,” to the extent these Guidelines further and
are not in conflict with OMB's organic government-wide guidelines and/or the FDQA itself. In
the event that NOAA's Information Quality Guidelines conflict with the OMB Guidelines, or the
FDQA, these I:tter, government-wide requirements should control. See OMB Information
Quality Guidel 1es, 67 F.R. 8452 (each federal agency to issue directed guidelines and
establish administrative mechanism for correction of information that does not comply with
OMB governm :nt-wide guidelines).
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Petitio vers also request that you notify us at your earliest convenience of
Commerce/N()AA's substantive response to the violations set forth in this series of
communicatio 1s and the docket number assigned.

2. Ilequest For Correction

Petitior ars request “correction” under the FDQA of Draft Amendment 13’s fundamentai
data flaws. F)QA prohibits — and therefore, Commerce/NOAA must cease — dissemination of
these referenc.e points that underpin the bulk of the management measures proposed in the
highly controv 2rsial Draft Amendment 13. Specifically, Draft Amendment 13's reference points
violate the dara quality requirements of “objectivity” (whether the disseminated information is
presented in en accurate, clear, complete, and unbiased manner and is as a matter of
substance acu urate, reliable, and unbiased), and “utility” (the usefulness of the information to
the intended « sers). NOAA Information Quality Guidelines, Part Il.

As a statutorily designated Natural Resource Plan, Draft Amendment 13 qualifies as an
“influential do:ument.” Therefore, it must meet a “reproducibility standard above and beyond
some peer re' iew quality standards.” NOAA Information Quality Guidelines, Part |l, Objectivity
Standards. N atural resource plans will be based on the “best information available” and “will
be presented n an accurate, clear, complete and unbiased manner.” “Clear distinctions will be
drawn betwee n policy choices and the supporting science upon which they are based.” “Plans
will be review :d by technically qualified individuals to ensure that they are valid, unbiased,
objective, anc relevant.” NOAA Information Quality Guidelines, Part ILLF. The reference points
underpin the |.ulk of the management measures proposed in Draft Amendment 13.

These siolations are predicated upon NOAA's inappropriate use of and reliance upon
statistical and computer models and data that currently inappropriately represent the size and
productivity o the fish stocks that make up the New England multispecies complex. 'Further, a
panel of indej endent peer reviewers convened by NOAA Fisheries has concluded that
alternative stztistical and computer modeling approaches both should be considered and also
may already | lace into material doubt the objectivity and utility of the NOAA Fisheries
reference poi its contained in Draft Amendment 13.

This is not an academic exercise. NOAA's use of and reliance on these models and
data may hav 2 led to erroneous and excessively high biomass rebuilding targets for many of
the individual fish stocks that comprise the multispecies complex, leading to the inappropriate,
overly restrict ve, and admittedly bankrupting management requirements embodied in Draft
Amendment 3. Accordingly, the FDQA is violated by continued dissemination of this product
by any federz | agency.

The FIDQA requires “an accurate citation to or description of the particular information
disseminated which is the subject of the request, including: the date and source from which the
requested ob ained the information; the point and form of dissemination; (and] an indication of
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which NOAA :ffice or program disseminated the information.” NOAA Information Quality
Guidelines, Part li.B.3.C. The reference paints themselves are contained at Section 3.1.6.2 of
Draft Amendrent 13, and, as explained above, they form the fundamental basis for most of
the managem :nt measures contained in Draft Amendment 13.

More g:nerally, Draft Amendment 13 was originally issued in print on August 21, 2003,
from the office s of the NEFMC in Newburyport, Massachusetts, and continues to be
disseminated jy request as well as electronicaily on the internet at:
http://nefme.o1 g/nemulti/planamen/draft_amend1 3_aug03_section_1.pdf. The Petitioners
obtained their copies of this information from the NEFMC website.  That the entirety of the
relevant refercnce points are now effectively located in Draft Amendment 13 provides the
requisite “indiration of which NOAA office or program disseminated the information; and any
other details ti1at will assist NOAA in identifying the specific information which is the subject of
the request ar d locating the responsible office.” NOAA Information Quality Guidelines, Part
1.8.3.C.

- 3 3asis for Request for Correction

NOAA':; Northeast Fisheries Science Center developed the reference pcints contained
in Draft Amen:iment 13 in the Spring of 2002. In February of 2003, NOAA convened an
independent C:roundfish Science Peer Review Committee’ to, among other things, evaluate
these biologic:il reference points and stock rebuilding projections upon which Amendment 13
is being devel:ped and predicated. In the summary report by the Committee chair, Dr. Andrew
Payne, the Pe 2r Reviewers recommended that, as to the reference points contained in Draft
Amendment 13, “[aJternative means of modeling [sic] groundfish stock dynamics should be
evaluated, anc their results compared with present procedures, although the currently used
ADAPT mode is deemed by the reviewers to be scientifically sound.” Peer Review Report, p.
4, Summary paint 10 (emphasis added). The Peer Reviewers recommended that this work be
undertaken ar.d this has not been done.

Further nore, with respect to the primary VPA/ADAPT models that the Northeast
Fisheries Scie 1ce Center used to evaluate stocks and assess the biological reference points
for the non-inc/ex based stocks, the Peer Reviewers recommended that differences in results
between the A DAPT-VPA approach and the specific age-structured production modeling

! Corwvened February 3-8, 2003, in Durham, New Hampshire. The reviewers

were: Dr. And-aw Payne, (Chair), Centre for Environment. Fisheries and Aquaculture
Science, Lowe stoft, England; Dr. Ewen Bell, Centre for Environment, Fisheries and
Aquaculture S:ience, Lowestoft, England; Dr. Robin Cook, FRS Marine Laboratory,
Aberdeen, Sci.tland; Dr. Murdoch McAllister. Imperial College. London, England; and
Dr. Robert Mcin, Department of Fisheries and Oceans, Halifax, NS, Canada.
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("ASPM") apj roach employed by Dr. Douglas Butterworth? and colleagues for the two New
England cod stocks be investigated. More specifically, the Peer Review panel observed that,
as the two mudels (ADAPT and ASPM) should yield similar results, “there would definitely be
value in investigating the ASPM and ADAPT-based approaches to better understand the
differences bi:tween them.” Peer Review Report at p. 17. “Reasons for differences in the
outputs of the: different models need to be sought.” /d. at p. 4.

The age-structured production model approach is in use around the world,
including in tie Alaska pollock fishery. In addition, we now understand that the
Northeast Fiseries Science Center is already employing another variant of that
approach as :n alternative for certain stocks within its purview (witch flounder and
Acadian redfi:h). We further understand that use of the ASPM approach employed by
Dr. Butterwor:h wouid allow for the use of more landings and survey data and less
extrapolation han the ADAPT-VPA approach in estimating reference points.

The Pe.er Reviewers' recommendation that such alternative means of statistical
modeling be 1.ndertaken to assess how robust NOAA Fisheries’ conclusions about its ADAPT-
VPA- based r:ference points are in comparison with alternative statistical stock assessment
models is esp :cially important, given how influential these reference points will be. See
NEFSC, Resronse to Peer Review Comments, at 23-24 (appended to Dr. John Boreman's
Letter to Thoras Hill, April 4, 2003), available at:
http://www.neisc.noaa.gov/groundfish/index.htm. If implemented, the measures contained in
Draft Amendn ent 13 will fundamentally and irretrievably alter and reconfigure New England’s
historic (since the dawn of colonial days) groundfish fishery.

Howev:r, NOAA Fisheries has refused to undertake the comparative analyses
recommendec by the Peer Reviewers in general, or with respect to ASPM approach,in
particular. NCAA Fisheries' refusal to undertake this examination in conjunction with the
development «f Draft Amendment 13 contravenes not only the recommendations of the
Groundfish Peer Review, it is in flat opposition to subsequent formal requests by the New
England Fishe:ry Management Council. The Council first made that request at its April 15,

’ Dr. But 2rworth performed the analyses under the ASPM approach for the two cod
stocks as an il ustration of that model's potential utility. Dr. Butterworth focused on the two cod
stocks (among; the many in the multispecies complex) because of the limited time (less than a
month) betwe::n NOAA's announcement of a Peer Review and the deadline for submissions to
that body. Dr. Butterworth, a professor in the Department of Mathematics and Applied
Mathematics, 'Jniversity of Cape Town, South Africa, is an expert in the modeling and
assessment o" fish stock populations. He has been invited, in his personal capacity, to serve
on scientific cc mmittees of many international bodies involved in the management of
renewable maiine resources, including CCAMLR, CCSBT, CITES, FAO, ICES, ICSEAF, IWC
and NAMMCC, as well to provide scientific advice to fishing industry organizations and
government a¢ encies responsible for fisheries management in over a dozen countries.

-



BﬁAND & FRULLA

NOAA Sectio1 525 Officer
Mr. Thomas M. Pyke, Jr.
October 16, 203

Page 6

2003, meeting;. Further, on May 20, 2003, the NEFMC passed another motion on the subject,
this time requ 2sting that Dr. William Hogarth, the Assistant Administrator for Fisheries for
NMFS, direct NOAA Fisheries’ Northeast Fisheries Science Center to examine the ASPM
approach at le-ast for the New England cod and haddock stocks.

In addi'ion, NMFS has not met in substance many of the other scientific criticisms
raised by the 2eer Review Panel. See, e.g, NEFSC, Response to Peer Review
Comments, al 16-18 (refusing to investigate the feasibility of reaching biomass targets
for all 19 species simuttaneousiy as requested by the Panel).

4. Corclusion

Failure to follow the guidance of the Independent Peer Review and the Council
regarding furtver investigation into use of the ADAPT-VPA and alternative models to
develop refer:nce points for Draft Amendment 13 violated the “‘objectivity” and “utility”
requirements Jf the FDQA. Also, as “influential information,” the biological reference
points contair 2d in Amendment 13 also fails the standards, setting forth the "highest
level of transg.arency” regarding data and methods of analysis. NOAA Information
Quality Guide!ines, Part I, Objectivity Standards. For the foregoing reasons,
Amendment 13's revised biological reference points fail to meet the FDQA. as well as
and/or OMB & nd Commerce/NOAA Guidelines regarding data quality. See OMB
Government-vride Information Quality Guidelines. As a consequence :
Commerce/N DAA must immediately cease electronic and other dissemination of
the unacceptible data provided by NMFS, as defined by OMB, and now
Commerce and NOAA, and described above.

Respectfully submitted, 5
a, P.C.

a
Shaun M. Gehan
Andrew D. Herman

Counsel for Associated Fisheries of Maine
and the Trawlers Survival Fund
DEF/SMG:mic

cc:  Wiliam T. Hogarth, Ph.D (via hand delivery)
Mr. Da.id Borden, Chair, NEFMC



