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A Regulation on Regulations

AN OBSCURE LAW IS EVOLVING INTO A BLUDGEON AGAINST GOVERNMENT REGULATION BY PAUL RAEBURN

n January 2001 the New England Jour-

nal of Medicine published a study show-

ing that reducing salt in the diet could
lower blood pressure, even in people with-
out hypertension. The National Heart, Lung
and Blood Institute, which funded the study,
quickly posted a press release on its Web site
announcing the findings.

The Salt Institute, an industry group,
was stung by the study’s results. Unable to
challenge the data on scientific grounds, the
institure found another way to attack them.
It filed a petition under the Data Quality

A HIGHER CAUSE: Lobbyist James J. Tozzi (left) is fighting for medical marijuana as part
of a complex strategy to add judicial teeth to a law that allows for challenges to government
scientific reports that are often the basis for new regulations.
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Act—a law ironically intended to ensure that
regulations are based on solid science—ar-
guing that the findings did not meet the act’s
standards and that the heart institute had
therefore broken the law by posting them.

The dispute eventually moved to the
courts, where a district judge dismissed the
industry’s challenge. The institute appealed,
and in March a federal appeals court again
dismissed the petition. The Salt Institute,
which was joined in the suit by the U.S. Cham-
ber of Commerce, has yet to decide whether
to take the case to the Supreme Court.

It was the first time the right to petition
in court under the Data Quality Act was
challenged, but it will most likely not be the
last. Nobody keeps an exact tally, but some-
thing like 100 Data Quality Act petitions
have been filed with dozens of different gov-
ernment agencies. Most have been initiated
by industry groups, disputing scientific re-
ports that could lead to tougher regulations.
If subsequent petitions are accepted by the
courts, the litigation could tie up govern-
ment reports indefinitely, long before their
data could lead to any government action.

The law, also known as the Information
Quality Act, was enacted in 2000 without
public debate. “It was passed in the middle
of the night as an appropriations rider,” says
Rena Steinzor, a University of Maryland
law professor. The act consists of a mere
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INFORMATION
WARFARE

The Data Quality Act, enacted by
Congress without publicinput,
has spawned perhaps 100
petitions challenging government
regulations. They include:

= Apetition challenging the
Environmental Protection
Agency’s listing of certain
chemicals as “likely carcinogens.”
The Washington Legal Foundation
and the American Council
onScience and Health
questioned the agency’s use

of animal studies to predict
human cancer risk.

= The Partnership for the West's
filing thatchallenges the Fish and
Wildlife Service’s proposed listing
of the greater sage grouse
asthreatened orendangered.

The group says that the FWS
overstates the risk to the grouse
and thatlisting it would
paradoxicallyincrease risks to
the grouse’s survival.

= Awhistle-blower, Andrew Eller,
atthe FWSargued thatthe service
was manipulating data to allow
the approval of inappropriate

land development in the habitat
of the Florida panther.
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two paragraphs in a longer appropriations
bill. It says that the White House Office of
Management and Budget (OMB) should en-
sure “the quality, objectivity, utility, and
integrity of information ... disseminated by
Federal agencies.” That seems reasonable,
Steinzor admits: “Who can argue with the
idea that data should be correce?”

In practice, however, the act could turn
into an “iiber-statute that can challenge all
rule making” by the federal government,
she says. “Somebody could challenge the
rule making and lose, lose, lose—and then
file an appeal under the Data Quality Act.”

The federal government’s regulatory ac-
tions are already subject to opposition in
court. What the Data Quality Act does is
attempt to extend those challenges to re-
ports that are strictly informational, such as
the heart institute’s press release. In the ab-
sence of the Data Quality Act, its research
could not be taken to court.

The Data Quality Act was written not by
a member of Congress but rather by James J.
Tozzi, a lobbyist and the founder of the Cen-
ter for Regulatory Effectiveness. Tozzi ac-
knowledges that although the act could shut
down government regulations, its effect
would mainly be on inefficient regulations.
The reason, he says, is that filing a Data
Quality Act petition is difficult, and it can be
turned down by the agency it is aimed at, the
OMB or ultimately by the courts.

Thomas O. McGarity, a professor at the
University of Texas School of Law and presi-
dent of the Center for Progressive Reform,
disagrees. “It costs nothing to file a Data
Quality Act request, and if you get judicial
review, you can shut down the government.”

BIOLOGY

Given the Salt Institute’s setback, its case
is dead unless one of two things happens: it
appeals to the Supreme Court, hoping for a
decision saying that courts can accept Data
Quality Act petitions. Or the act’s defenders
go to Congress to ask it to amend the law to
allow judicial review. In the meantime, peti-
tioners can continue to take their cases to
court in other appellate jurisdictions.

Tozzi, a one-time New Orleans jazz musi-
cian, has a more improvisational approach
to going back to court. Because courts may
not be sympathetic to industry, he is using
the act to argue that the government has ig-
nored data showing marijuana is helpful to
cancer patients and others. “The FDA issued
a statement saying that medical marijuana
has no medical uses,” Tozzi says. That is at
variance with a National Academy of Sci-
ences report that found it did have benefits,
He reasons that the courts might take a more
sympathetic view of suffering cancer patients
than they did of the Salt Institute. “It’s a case
where you have industry trying to establish a
precedent for itself by hiding behind sick
people,” says Sean Moulton of OMB Watch,
a Washington, D.C., nonprofit.

Industry’s success with the Data Quality
Act is now being imitated by a few public-
interest groups, including some confronting
the Fish and Wildlife Service’s failure to list
species as endangered when the data argue
otherwise. But most are waiting to see
whether Congress amends the act. “If they
do,” McGarity says, “they’re going to wish
they hadn’t.”

Paul Raeburn writes about science, policy
and the environment from New York City.

An Immune Portal

PROTEIN MAY BEAKEY TO AUTOIMMUNE DISORDERS BY JENEEN INTERLANDI

s a medical student in Germany, Ste-
fan Feske studied two Turkish broth-
ers born with severe combined immu-
nodeficiency syndrome, or SCIDS, a rare,
life-threatening genetic disease character-
ized by a seriously debilitated immune Sys-

tem. Because the boys’ T cells could not take
up calcium, their immune systems would
not work. These siblings provided Feske
and his collaborators with a unique oppor-
tunity to track down a key protein involved
in this process by studying human cells in

JULY'20086




	scan0003.jpg
	scan0004.jpg

