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SCIENCE FOR JUDGES II
INTRODUCTION
Margaret A. Berger*
This issue of the Journal of Law and Policy contains a second
installment of articles about science-related questions that arise in
the litigation context. As previously explained, these essays are
expanded and edited versions of presentations made to federal and
state judges at programs funded by the Common Benefit Trust
established in the Silicone Breast Implant Products Liability
Litigation.1 These conferences are held at Brooklyn Law School
under the auspices of its Center for Health Law and Policy, in
collaboration with the Federal Judicial Center, the National Center
for State Courts, and the National Academies of Science=s Panel on
Science, Technology and Law. Science for Judges II focused on
two principal topics: (1) the practice of epidemiology and its role
in judicial proceedings; and (2) the production of science through
the regulatory process of administrative agencies.
Epidemiology has played a significant role in toxic tort actions
in proving causation, often the most crucial issue in dispute. A
failure to prove causation means a victory for the defense. Many
courts consider epidemiologic evidence the “gold standard” of
proof, and some judges go so far as to hold that a plaintiff cannot
prevail in proving causation in the absence of confirmatory
epidemiologic studies.2 The three papers on epidemiology by
* Suzanne J. and Norman Miles Professor of Law, Brooklyn Law School.
Professor Berger is the Director of the Science for Judges Program.
1
See Margaret A. Berger, Introduction, Science for Judges, 12 J. L. &
POL’Y 1 (2003).
2
See, e.g., Wade-Greaux v. Whitehall Labs., Inc., 874 F. Supp. 1441, 1480
(D.V.I. 1994).
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extremely well-credentialed scientists should therefore be of
considerable interest to anyone concerned with toxic tort litigation.
The first, by Professor John Concato of the Yale University School
of Medicine, provides an overview of different research designs
that epidemiologists employ in conducting studies. The second, by
Professors Joseph Lau and John Ioannidis of the Tufts-New
England Medical Center, discusses how and when multiple
epidemiologic studies can be combined. The final paper by
Professor James Robins of the Harvard School of Public Health
expresses skepticism about hinging compensation in toxic tort
actions on proof of causation derived from epidemiologic data.
The second set of papers deals with science produced by
administrative agencies. An introductory comment by Professor
Richard Merrill of the University of Virginia Law School explains
that both the Federal Drug Administration (FDA) and the
Environmental Protection Agency (EPA)—which are responsible
for regulating the great majority of products that become the
subject of toxic tort litigation—require scientific studies and make
scientific assessments in the course of their work. The science that
is produced may subsequently become relevant in court
proceedings when, for instance, a plaintiff claims that taking a drug
approved by the FDA caused adverse health effects. Papers by Dr.
Michael Friedman, formerly with the FDA, and Robert Sussman,
Esq., formerly with the EPA, discuss the respective roles of these
agencies in creating scientific information. Professor Wendy
Wagner of the University of Texas Law School writes of a
relatively new phenomenon: the importation into regulatory
decision-making of a new approach that has its roots in the
Daubert3 test used by federal courts in determining the
The notion that one can accurately extrapolate from animal data to
humans to prove causation without supportive positive epidemiologic
studies is scientifically invalid because it is inconsistent with several
universally accepted and tested scientific principles.
Id.
3

In Daubert v. Merrrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993),
the first of the Supreme Court=s recent cases on the admissibility of expert
testimony, the Court imposed an obligation on federal district judges to screen
scientific opinions proffered by an expert to ensure scientific reliability before
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admissibility of expert testimony. In the final paper, Professor
Sheila Jasanoff of the John F. Kennedy School of Government at
Harvard University and Dogan Parese provide a comparative
perspective by contrasting the policies that drive the treatment of
asbestos claims in the United States with those that lead Great
Britain and the Netherlands to manage the compensation of
asbestos victims through administrative rather than judicial
processing.
These brief descriptions of the papers contained in this issue of
the Journal provide a glimpse of the complexity and importance of
the scientific and policy issues that courts encounter when
handling toxic tort litigation. It is the hope of the organizers of the
Science for Judges programs that these papers will prove useful to
judges and lawyers who deal with the daunting questions that arise
at the intersection of science and the law.

allowing the expert to testify.
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OVERVIEW OF RESEARCH DESIGN IN
EPIDEMIOLOGY
John Concato, M.D., M.S., M.P.H.*
INTRODUCTION
The objectives of this paper are to first, provide background
regarding a conceptual model of causality in epidemiology;
second, describe common types of structure (architecture) used for
research design in epidemiology, including descriptive, cohort,
case-control, and cross-sectional studies; third, review frequentlyencountered formats for reporting the results of such studies; and
fourth, discuss the strengths and limitations of strategies used in
epidemiology. The first and fourth objectives represent a bigpicture assessment for interpreting epidemiologic studies; whereas
the second and third objectives promote a nuts-and-bolts
understanding of the studies themselves.
I.

CONCEPTUAL MODEL OF CAUSALITY

A discussion of research design involves considerations of the
concept of causality, i.e., what causes disease.1 In this context,
* The author is an Associate Professor of Medicine in the Department of
Internal Medicine at Yale University School of Medicine in New Haven, CT,
and Director of the Clinical Epidemiology Research Center at VA Connecticut
Healthcare System in West Haven, CT. The conclusions and opinions expressed
in this article are those of the author and do not represent any official or
unofficial position of Yale University or the U.S. Department of Veterans
Affairs. Presented at the second Science for Judges Symposium, Brooklyn Law
School, Brooklyn, NY, November 7, 2003.
1
See, e.g., Sir Austin Bradford-A.B. Hill, The Environment and Disease:
Association or Causation?, 58 PROC. R. SOC. MED. 295-300 (1965).
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biological phenomena can be considered either deterministic or
probabilistic. A deterministic situation exists when the exposure
can be linked conclusively to an outcome (e.g., when a particular
genetic rearrangement causes sickle cell anemia). In contrast, a
probabilistic phenomenon occurs when exposure is said to be
associated with an outcome (e.g., if hypertension (high blood
pressure) is associated with stroke). In the first example, the
genetic problem is always found with the disease, and vice versa.
In the second example, hypertension increases the probability of
stroke; but some patients with hypertension do not suffer a stroke,
and some patients with stroke do not have antecedent hypertension.
A major role of epidemiological research design is to provide
information for, or against, a probabilistic association. A
conceptual (intellectual) model2 has been developed for this
purpose, and is often described with terms such as cause-effect
research (Figure 1). The entity being evaluated as a possible cause
of a disease, or other endpoint, is referred to as an exposure, but is
not limited to environmental exposures, and can include a person’s
age, sex, personal habits (such as cigarette smoking), ingested
medications, etc. The entity being assessed as a possible disease or
other endpoint is referred to as an outcome, and can include the
development of a disease, a quality of life measurement, death, etc.
FIGURE 1—CONCEPTUAL MODEL FOR CAUSE-EFFECT RESEARCH
Baseline state → Exposure →
Condition prior
Factor(s) that
to exposure
may lead
or outcome
to outcome
Example:
Healthy adults

→ Hypertension →

Outcome
Disease
or entity
of interest

Stroke

The model can be applied to the association of hypertension
and stroke, addressing the question of whether hypertension can
2

ALVAN R. FEINSTEIN, CLINICAL EPIDEMIOLOGY: THE ARCHITECTURE OF
CLINICAL RESEARCH 50 (Saunders 1985).
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“cause” stroke (in a probabilistic, not a deterministic, sense). In
this example, adults, either with or without hypertension, do or do
not develop subsequent stroke. The challenge involves determining
whether stroke is more common among patients with hypertension;
and if so, whether the corresponding evidence (in the form of data)
is strong enough, and stable enough, to confirm that an association
exists and is “real.”
A useful aspect of cause and effect studies is the ability to
summarize the association of interest with a simplified schematic
(2 × 2 table) showing the relationship of exposure and outcome
(Table 1A). Although most epidemiological investigations involve
more complex designs, the focus of a study can be understood
using this approach. This framework will be used throughout the
subsequent text, with each of the types of research architecture, to
demonstrate basic principles involved.
TABLE 1A—SCHEMATIC OF CAUSE-EFFECT STUDY
Outcome No outcome
Exposure

a

b

No exposure

c

d

Exposure = factor that may “cause” outcome
Outcome = entity (e.g., disease) of interest

II. SPECIFIC TYPES OF RESEARCH DESIGN
Unfortunately, no universally accepted terminology
(classification scheme) exists for types of epidemiologic studies.
Specific terms are often used to describe basic categories and
formats of studies (Figure 2), but the terms may vary with different
authors, leading to potential confusion.3
3

For example, the terms prospective and retrospective are often used to
describe studies, but these terms can be confusing because they are applied to
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FIGURE 2—OVERVIEW OF RESEARCH ARCHITECTURE
Epidemiological Studies

Descriptive studies
• case report/series

“Analytic” studies

Observational studies
• cross-sectional
• observational cohort
• case-control

Experimental studies
• e.g., randomized trial
(experimental cohort)

A. Descriptive Studies
The first category of research design, descriptive studies, has a
limited role in discussions of cause-effect research because such
studies have limited implications regarding (probabilistic)
causation. Descriptive studies are often presented as a case report,
or a case series of patients, and are useful to inform clinical care,
such as a recent report describing severe acute respiratory
syndrome (SARS).4 The strengths and limitations of descriptive
studies in demonstrating causality is illustrated by a descriptive
study reporting on 24 cases of valvular heart disease in patients
taking fenfluramine-phentermine as a dietary suppressant.5 This
article can be considered a prominent, early publication linking
dietary suppressants and valvular heart disease. As noted in the
discussion section of that paper, however, “ . . . definitive
different aspects of study architecture. In addition, I will use the association
between dietary suppressants and heart disease hereafter in the text; I make no
claims about the merit of any related court cases, and I do not imply to present a
comprehensive nor complete assessment of the scientific evidence on this topic.
Finally, I will use the term “patient” frequently, reflecting my training and
experience as a physician; the term person may often be substituted.
4
Nelson Lee et al., A Major Outbreak of Severe Acute Respiratory
Syndrome in Hong Kong, 348 NEW ENG. J. MED., 1986-94 (2003).
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statements about a true association of valvular disease with
fenfluramine-phentermine therapy cannot be made.”5 The
investigation corresponds to the upper left hand “cell” (labeled a)
in Table 1B, indicating that patients with valve defects who had
taken fenfluramine-phentermine were the focus of investigation.
Other descriptive studies may report on patients, for example, in
the top row of cells, but not in all four cells. The importance of this
feature as a limitation of descriptive studies is mentioned in the
discussion of analytic studies.
TABLE 1B—EXAMPLE OF CAUSE-EFFECT STUDY
Valve
defects

No valve
defects

Fen-phen

a

b

No fen-phen

c

d

Fenfluramine-phentermine (fen-phen) is the exposure;
valvular heart disease (valve defect) is the outcome.

B. Analytic Studies
A second, and more commonly encountered, type of study can
be described as analytic (or comparative or cause-and-effect)
studies. This category of study is so common that the term analytic
is not often used; alternatively, terms such as etiologic (what
causes disease), diagnostic (how is disease diagnosed), or
prognostic (what happens to patients with disease), are used to
indicate the main focus of the study, rather than the architecture
itself.
The hallmark of analytic study is that two (or more) groups are
compared to draw an inference regarding a cause-effect
association. Thus, inclusion of a so-called control or comparison
5

Heidi M. Connolly et al., Valvular Heart Disease Associated with
Fenfluramine-Phentermine, 337 NEW ENG. J. MED., 581-88 (1997).
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group is an indication of an analytic study. The presence of the
control group provides a mechanism for establishing whether the
outcome in the exposed group occurs at a higher (vs. lower or
similar) rate, compared with the unexposed group.
Along with opportunity to assess (probabilistic) causation, a
problem called analytic bias can arise in the conduct of analytic
studies. This problem occurs if (various types of) systematic error
exists when assessing the association of interest. For example,
recall bias is considered a problem if certain patients do not recall
accurately their prior exposure. Susceptibility bias is encountered
if compared groups of persons have unequal susceptibility for the
outcome at baseline before considering the impact of a specific
exposure. A general term for these various sources of bias is
confounding; a problem that exists if an extraneous factor
interferes with assessing the relationship between exposure and
outcome, preventing an accurate determination of the true
magnitude of association. A possible example of confounding
involves the question of whether ingestion of dietary suppressants
is associated with heart disease; specifically, whether the
association is confounded by obesity. Obesity is related
(obviously) to ingestion of these products. The problem of
confounding would arise if obesity were also related independently
to valve defects—then dietary suppressants could be a “marker”
for obesity, rather than a causal factor in the development of
valvular heart disease. A solution in this context is to use a
procedure (e.g., adjusting, controlling, matching) that accounts for
confounding variables. These techniques are usually “as good as”
the logic and measurements used in identifying potential
confounding factors; the mathematical procedures, although
complex, are usually not a problem themselves.
1. Observational Studies
Analytic studies are typically described by another feature of
their design; specifically, whether they are observational studies or
experimental studies. Observational studies are investigations in
which exposure is not assigned by a research investigator. Rather,
the exposure occurs via “nature” or as a result of human
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interventions in a non-research setting. For example, exposure to
ambient air pollution would be assessed in an observational study,
as would patients receiving certain medications in the context of
their routine health care. Common examples of observational study
architecture include cross-sectional, observational cohort, and case
control studies.
a. Cross-Sectional Studies
The distinguishing feature of a cross-sectional study is that data
on exposure status and outcome status are obtained at essentially
the same point in time. In an example of a cross-sectional study,
patients were identified from one of three previously conducted
appetite suppressant studies, and new “control” subjects (not in the
appetite studies) were selected based on matching on several
factors (e.g., age, sex, physical features).6 All of the participants
were then assessed for valvular heart disease, and the
corresponding four cells of Table 1B would represent a
simultaneous exposure-outcome relationship. As noted in the
corresponding discussion section of that paper, “the purpose of the
study was to determine the prevalence and severity of valvular
dysfunction in obese patients who had taken appetite suppressants
and those who had not.”6 Although antecedent appetite suppressant
use might result in subsequent valve defects, the study architecture
could not exclude a converse scenario with the onset of heart
disease preceding the ingestion. Thus, the authors were suitably
cautious regarding any claim of causation.
b. Observational Cohort Studies
An observational cohort study differs from a cross-sectional
study in that it involves a longitudinal assessment, usually based
on assembling patients with regard to their status as exposed or not
exposed (Figure 3A). Patients’ exposure status is determined first,
6

Mehmood A. Khan et al., The Prevalence of Cardiac Valvular
Insufficiency Assessed by Transthoracic Echocardiography in Obese Patients
Treated with Appetite-Suppressant Drugs, 339 NEW ENG. J. MED., 713-18
(1998).
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their outcome status is determined subsequently, and then the
association between exposure and outcome is assessed (Table 1B).
A paragraph of an article describing the methods of an example of
an observational cohort analysis stated that the investigators
identified subjects who had been given fenfluramine-phentermine,
and as a comparison group, they identified a group of subjects who
had not received an appetite suppressant.7 The article found that the
risk of valvular disease in subjects who had received certain
dietary suppressants was substantially higher over a five-year
period, indicating the ability of the study to make a claim regarding
causality.8
FIGURE 3A—SCHEMATIC OF COHORT ARCHITECTURE
Longitudinal assessment; start with exposure:

exposed
not exposed

c. Case-Control Studies
A case-control study also involves a longitudinal assessment,
but starts with identifying patients based on their outcome status
(Figure 3B). For example, in a case-control analysis, investigators
compared patients with cardiac-valve abnormalities to patients
without such abnormalities.9 Antecedent ingestion of appetite
suppressants was then determined to establish the association of
interest (Table 1B). The finding that longer use of fenfluramine or
7

H. Jick et al., A Population-Based Study of Appetite-Suppressant Drugs
and the Risk of Cardiac-Valve Regurgitation, 339 NEW ENG. J. MED., 719-24
(1998). Of note, this article included both observational cohort and case-control
analyses within one manuscript; representing an uncommon, but suitable,
format.
8
Id.
9
Id.
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dexfenfluramine was associated with an increased risk of cardiacvalve disorders reflects the analytic nature of the study.
FIGURE 3B—SCHEMATIC OF CASE CONTROL ARCHITECTURE
Longitudinal assessment; start with outcome:
disease

no disease

2. Experimental Studies
The hallmark of an experimental study is that exposure is
assigned by a research investigator. In practical terms, a
randomized controlled trial (or what could be called an
experimental cohort) is the currently accepted experimental design
in clinical research involving intact human beings. The importance
of randomization is that it leads to a balance of risk factors in
exposed and non-exposed groups, promoting an unbiased
evaluation of exposure-outcome associations. An example of a
randomized trial involving dietary supplements is an article that
used data from an earlier randomized, controlled trial comparing
the efficacy and safety of dexfenfluramine and placebo in treating
obesity. 10 Taking advantage of previously collected data (before a
possible link to heart diease was recognized), the authors reported
a “small increase” in the prevalence of valvular disease in patients
10

Neil J. Weissman et al., An Assessment of Heart-Valve Abnormalities in
Obese Patients Taking Dexfenfluramine, Sustained-Release Dexfenfluramine, or
Placebo, 339 NEW ENG. J. MED., 725-32 (1998). It is self-evident that designing
a clinical trial to assess the association between dietary supplements and
valvular heart disease would be unethical.
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treated with fenfluramine.11
3. Other Study Designs
The research designs described in the previous sub-sections
often go by different names, and many other types of research
designs also exist. An example of another type of study is ecologic
analysis, with data for geographic areas (e.g., countries) used in
lieu of individual exposures. Other designs include meta analysis,
in which mathematical pooling of available studies is done,12 and
decision analysis, in which a mathematical model is used to
simulate results for hypothetical patients, based on data from
patient-based studies and other sources.
III. FORMAT FOR REPORTING RESULTS
A discussion of research design would benefit from a
description of the common formats used for reporting their results.
In brief, the results can be thought of as being quantitative
(clinical) and statistical (probabilistic). Quantitative results address
the strength of an association, whereas statistical results address
the stability of an association. As an example of hypothetical
results (Table 2), an association between exposure and disease
among 2,000 patients can be considered.

11

Id.
See John P.A. Ioannidis, M.D. & Joseph Lau, M.D., Systematic Review
of Medica Evidence, 12 J.L. & POL’Y 509 (2004).
12
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TABLE 2—EXAMPLE OF STATISTICAL RESULTS FOR
HYPOTHETICAL STUDY
Disease

No disease

Exposed

60

940

1000

Not exposed

30

970

1000

Relative risk = (60/1000) ÷ (30/1000) = 6% ÷ 3% = 2.0;
95% confidence interval = 1.3 to 3.1; P = 0.001

A. Quantitative Results
A common format for reporting the quantitative strength of the
association is the relative risk (Table 2), representing the rate of
outcome among exposed patients (60/1000 = 6%), divided by the
rate of outcome in the non-exposed group (30/1000 = 3%). The
relative risk is calculated as 2.0 in this situation and would be
stated as “exposed patients were twice as likely to have disease as
non-exposed patients.” A relative risk of 1.0 would indicate no
association (i.e., identical outcome rates for the compared groups),
and is therefore called the null value.
The results for this same hypothetical study can be reported,
however, in many different ways. For example, the relative risk
(just calculated as 2.0) is often replaced by other so-called point
estimates, such as an odds ratio, hazard ratio, rate ratio, or rate per
100 person-years of follow-up (e.g., 10 people for 10 years, or 50
people for two years), depending on the particular research design.
Even if one focuses on a relative risk, however, it should be
appreciated that the comparison of 6% vs. 3% could be described
as an absolute risk difference, calculated as (6% - 3% =) a 3%
increase; or a proportionate difference, calculated as ([6% - 3%] ÷
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3% =) a 100% increase.13 In addition, other formats for reporting
results have been devised, such as the number needed to treat (or in
this situation, the number needed to harm).14
Importantly, no single scientific threshold exists for
quantitative significance, such as determining whether a 6% vs.
3% outcome is big enough. In a legal context, however, a relative
risk of greater than 2 has been cited as representing a situation
where “were the exposures more likely than not the cause”15 of the
outcome. The logic behind this statement is shown in Table 2,
using the same hypothetical study. The explanation is that among
the 60 patients who were exposed and who experienced the
outcome, 30 would have the baseline rate (or expected) outcome,
and 30 more could be attributed to the exposure. Thus, if more than
60 patients are in the upper left hand cell, it is more likely than not
that any given patient’s outcome is due to exposure. From an
epidemiologic perspective, however, this threshold value of 2.0 is
quite arbitrary. The results of any study are subject to statistical
variation as well as bias, such that a relative risk of 2.1 vs. 1.9
would not be considered substantially different by most
epidemiologists.
B. Statistical Results
The same hypothetical study would typically have additional
results reported in Probability (P) values or confidence intervals. In
contrast to quantitative results, threshold values do exist for these
statistical results. Specifically, a P value less than or equal to 0.05,
and a 95% confidence interval that excludes 1.0 (or another null
value) are used to determine that results are “statistically
13

Depending on one’s perspective—especially in a legal setting—one party
might be inclined to report “only” a 3% increase, whereas the other party may
claim a “whopping” 100% increase, for the exact same findings.
14
Ignoring the mathematical calculations involved (1/[0.06 – 0.03] = 1/0.03
= 33.3); the interpretation is that when approximately 33 patients are exposed
(or not) in each arm of the study, one extra outcome would be observed in the
exposed group
15
FED. JUDICIAL CTR., REFERENCE MANUAL ON SCIENTIFIC EVIDENCE 384
(2d ed. 2000).
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significant.”
1. P Values
A P value can be thought of as the probability of an observed
result occurring by chance alone. The P value could range from 0
to 1, where “lower is better,” and P less than or equal to 0.05 is a
threshold value as mentioned previously. If the P value is equal to
0.05, we are acknowledging that there is a 1 in 20 probability of
the result occurring by chance alone, i.e., being a false-positive
result. Using an example from the mathematical concept of
probability, the P value for obtaining 5 consecutive heads when
flipping a fair coin would be (0.5)5= 0.031, or approximately 3 in
100. For 10 consecutive heads, the P value would be (0.5)10 =
0.00098, or less than 1 in 1000. One might “worry” about a coin
having two heads if heads appeared five times in a row, and even
more so for ten times in a row, but either event could happen
potentially. The corresponding interpretation of a study with P =
0.031 would be that the observed result linking exposure to
outcome was unlikely due to chance (less than 0.05); and the
interpretation for a study with P = 0.00098 would be that the
observed result was very unlikely to represent a chance occurrence
(much less than 0.05). The calculated P value for the data in Table
2 is 0.001, indicating a statistically significant (stable) result.
2. Confidence Intervals
The results from Table 2 are illustrated again in Figure 4,
showing the relative risk of 2.0 and a 95% confidence interval
from 1.3 - 3.1; indicating the strength of association may be as low
as 1.3 or as high as 3.1, but the best estimate is 2.0. In this manner,
confidence intervals are shown to express stability of results in
terms of “units” of relative risk (or other point estimates), based on
the same mathematical information as P values. For example, the
observation that the entire 95% confidence interval, including the
lower bound at 1.3, does not overlap the null value of a relative
risk of 1.0, indicates a statistically significant exposure-outcome
association (P < 0.05).
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FIGURE 4—P VALUE AND 95% CONFIDENCE INTERVAL (C.I.)
FOR TABLE 2
Relative risk = 2.0; 95% C.I. = 1.3-3.1; P = 0.001
P < 0.05

relative risk = 1

2

3

decreased risk ← → increased risk
Note that if RR = 1.0, no exposure-outcome
association exists.

The general relationship of P values and confidence intervals is
shown in Figure 5; e.g., if a P value is greater than 0.05 (not
statistically significant), the 95% confidence interval includes the
null value of one.
FIGURE 5—RELATIONSHIP OF P VALUES AND 95% CONFIDENCE
INTERVALS
Relative risk = 1

P < 0.05

P > 0.05
P = 0.05

2

3
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3. Other Considerations
A more in-depth understanding of statistical results can be
aided by evaluating “results” from baseball. When evaluating a
comparison of batting averages, one can consider whether a .333
average is better than a .250 average (Table 3). The answer would
almost certainly be “yes” regarding the quantitative difference, but
most people would agree that results would be unstable (i.e., not
likely to persist) if based, respectively, on 1 hit in 3 at-bats vs. 1 hit
in 4 at-bats, perhaps based on one game at the end of the previous
season. That instability is represented by a calculated P value of
0.81. Importantly, the P value decreases for the same comparison
of batting averages as the denominator (number of at bats)
increases. Thus, by the time these players have 300 and 400 at
bats, respectively, the P value of 0.02 indicates that that difference
is unlikely due to chance. If the batters end up having several
thousand at-bats over the course of their career, the P value shrinks
to a very small number (less than 0.0000001) shown in Table 3;
indicating that the averages are unlikely to be the same, even if the
.333 batter went in to a prolonged slump, and the .250 batter had a
sustained hitting streak. The take-home message is that the larger
the sample size, the smaller the P value, for constant proportions
being compared.
TABLE 3—EXAMPLE OF “LARGE” QUANTITATIVE DIFFERENCE
Player A = .333

Player B = .250

P Value

1/3

1/4

0.81

10/30

10/40

0.45

100/300

100/400

0.02

1000/3000

1000/4000

<0.0000001

Note: The larger the sample size, the smaller the P value,
for constant proportions.
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A second example involving batting averages illustrates the
same issue, with a different perspective (Table 4). In this scenario,
one player has a .288 batting average, where as the second player
has a .282 batting average. The P value of 0.77 indicates that the
two numbers are not statistically significantly different based on
1,000 at bats; and the difference might not have been considered
quantitatively important to start with. Yet, if the number of at-bats
is increased sufficiently, up to (an unrealistic) value of 100,000, a
P value of 0.003 can be obtained. The take-home message here is
that a quantitatively unimportant difference can be statistically
significant (i.e., less than 0.05), with a large enough sample size.
These examples illustrate that a P value and or confidence intervals
can help in evaluating the stability of results, but they do not
themselves address directly the validity or trustworthiness of the
data.
TABLE 4—EXAMPLE OF “SMALL” QUALITATIVE DIFFERENCE
Player A = .288

Player B = .282

P Value

288/1000

282/1000

0.77

2,880/10,000

2,820/10,000

0.35

28,800/100,000

28,200/100,000

0.003

Note: A quantitatively unimportant difference can be made
statistically significant, with a large enough sample size.

IV. STRENGTHS AND LIMITATIONS OF STRATEGIES IN
EPIDEMIOLOGY
An overview of the strategies used in epidemiology can be
discussed in terms of the four stages of analytic study assessing
probabilistic causation: framing a research question; developing a
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study design;16 collecting data; and completing a statistical
analysis.17
A. Framing a Research Question
Issues regarding framing the research question include whether
the topic is relevant and whether the question being posed is
cogent. In medical research, the assessment of importance is often
determined via granting agencies (e.g., the National Institutes of
Health) that provide funding to investigators, or the peer review
process that determines which manuscripts are published in various
medical journals. In legal settings, the adjudication of a
controversy in the courtroom would indicate de facto a substantial
level of importance. Questions and controversies may still arise,
however, regarding, for example, how to interpret studies that
examined similar, but not identical, dietary suppressant drugs, or
studies that did not perform standard diagnostic tests to find
valvular disease among all patients, etc.
B. Developing a Study Design
Randomized controlled trials are less vulnerable to
confounding when compared to observational studies because
randomization balances potential confounding factors with regard
to exposure. In this context, the conventional wisdom for the past
several decades has been that observational studies are always
inferior to randomized trials, due largely to the problem of
confounding. Work done by our group and others,18 however, has
shown that contrary to prevailing beliefs, results from well16

See supra Part II.
See supra Part III.
18
Kjell Benson & Arthur J. Hartz, A Comparison of Observational Studies
and Randomized, Controlled Trials, 342 NEW ENG. J. MED., 1878-86 (2000);
John Concato et al., Randomized, Controlled Trials, Observational Studies, and
the Hierarchy of Research Designs, 342 NEW ENG. J. MED., 1887-92 (2000);
Martin McKee, et al., Methods in Health Services Research: Interpreting the
Evidence: Choosing Between Randomised and Non-Randomised Studies, 319
BRIT. MED. J. 312-5 (1999).
17

CONCATOMACRO WITH FIGURES COMPLETE.DOC

506

4/23/2004 12:33 PM

JOURNAL OF LAW AND POLICY

designed observational studies (with a cohort or case-control
design) did not systematically overestimate the magnitude of the
associations between exposure and outcome compared with
randomized, controlled trials. The results suggested that suitable
precautions against bias were taken in higher quality observational
studies, making them comparable to clinical trials in terms of
producing valid results.
This work indicates that epidemiologistsand judgesshould
be flexible in interpreting evidence from various types of study
design. Unfortunately, it is not a simple matter to determine
whether a particular study is valid or not. Various lists (e.g., using
“evidence-based medicine”)19 that attempt to provide a hierarchical
assessment of research design should be viewed with caution.
C. Collecting Data
Data collection is a frequently overlooked activity, often with
assumptions that the activity has been done in a trustworthy
manner. Yet, it is important to note that high quality data are
crucial to ensure the validity of a study, and such data can involve
considerable effort to obtain. For example, large databases often
collect information for one purpose (e.g., health insurance
documentation) and are used for another (medical research), with
incomplete measurements for the factors of interest.20 In contrast, a
review of medical records, or direct examination of patients, might
be more difficult and expensive, but more appropriate. In legal
settings, the collection of data can become an intense focus of
scrutiny, with the motives of investigators called into question.
D. Statistical Analysis
In terms of assuring that a study is done well, statistical
analyses, per se, areperhaps surprisinglynot a critical issue, in
19

Evidence-Based Medicine Working Group, Evidence-Based Medicine: a
New Approach to Teaching the Practice of Medicine, 268 J. AM. MED. ASS’N
2420-25 (1992).
20
See, e.g., John Concato et al., Problems of Comorbidity in Mortality after
Prostatectomy, 267 J. AM. MED. ASS’N 1077-82 (1992).
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most situations. The most difficult aspect of statistical analyses can
be understanding what particular statistical test (procedure) was
used, and why.21 Regardless of the statistical test, however, a point
estimate, and a P value or confidence interval, is usually generated
as a final product of the analysis. Although a particular statistical
approach might obscure the understanding of a study’s results, a
competent biostatistician or other professional with suitable
training should be able to describe the process in “plain English.”
CONCLUSION
Epidemiology is a rigorous and important scientific discipline,
but “truth” is difficult to establish. Specifically, studies differ
regarding characteristics of patients, assessments of exposure and
outcome, possible sources of methodololgical bias, as well as the
potential influence of personal or political views. Contradictory
results from multiple epidemiologic studies should therefore be
resolved by scientific process of reconciling disagreement (e.g.,
evaluating the quality of research methods). This process,
challenging under any circumstances, is made more complex when
legal issues are involved.

21

See John Concato et al., The Risk of Determining Risk with Multivariable
Models, 118 ANNALS INTERNAL MED. 201-10 (1993) (discussing popular
techniques).
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SYSTEMATIC REVIEW OF MEDICAL
EVIDENCE
John P.A. Ioannidis, M.D. & Joseph Lau, M.D.*
I.

THE NEED FOR SYSTEMATIC REVIEWS OF MEDICAL EVIDENCE

Medical questions that arise in everyday clinical practice are
often complex. The fascinating advances of the basic biomedical
sciences of the last two decades, such as the mapping of the human
genome, have created a widespread notion in the general public
that medical knowledge is highly advanced, well founded,
scientifically documented, and exact. Despite considerable
progress, however, the clinical practice aspect of the medical
science has not reached the same level of exactness as the physical
sciences or even the basic biological sciences. The complexity of
the human organism and the unpredictable nature of interactions
between specific interventions and specific patients are difficult to
reduce to the simplicity of physical laws. Knowledge about
molecular and cellular mechanisms is enlightening, and animal
data are very useful for medical progress, but it cannot be taken for
granted that they will be readily translated to medical practice, let
alone to the care of individual patients. First, basic knowledge
from biological and animal systems must be verified in humans,
and evidence must be corroborated from the application of various
medical interventions in patients. Biological concepts must be
tested in large numbers of human subjects to reduce the level of
statistical uncertainty. Even when this is done, highly promising
findings of basic biological research often do not turn out to hold
* John P.A. Ioannidis, M.D. is Adjunct Professor of Medicine, Tufts
University. Joseph Lau, M.D. is Professor of Medicine, Institute for Clinical
Research and Health Policy Studies, Tufts-New England Medical Center.
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true in routine clinical settings.1
An outsider may expect decisions about the best medical action
in a specific setting, the alternatives, and whether some actions are
clearly inadequate or unacceptable, to be uncomplicated. Yet,
medical decisions often involve a large number of complex clinical
questions. Typically several decisions need to be made
concurrently or sequentially. This is most clear in the case of
hospitalized patients who have several medical problems that may
affect each other. These patients may already be receiving many
medications, and while each one of the medications may have been
tested alone in clinical studies, there may be limited knowledge on
their interactions. In addition, the clinical course of hospitalized
patients may be very fragile, and rapid changes in their conditions
may occur. The available background information for making
rapid decisions may vary, and it is not uncommon for even
experienced physicians to miss large parts of the diagnostic puzzle
or even the main diagnosis itself. For patients with highly complex
interrelated problems, there may be little instructive precedent in
the medical literature on how to handle similar cases with the same
combination of problems. For example, for a patient with
hypertension (increased blood pressure), there may be extensive
data available on similar cases, since one in five Americans has
high blood pressure.2 On the other hand, prior knowledge may be
more limited and more difficult to apply when someone also has
heart disease, diabetes mellitus, high cholesterol, osteoporosis,
liver dysfunction, kidney impairment, and is already taking several
medications.
Even for uncomplicated situations, medical decision-making
still can be quite challenging. For a healthy young woman who
1

See Despina G. Contopoulos-Ioannidis et. al., Translation of Highly
Promising Basic Science Research into Clinical Applications, 114 AM. J. MED.
477 (2003) (reporting that of 101 findings published in major basic science
journals from 1977 through 1982 where explicit promises were made for clinical
applications, only 5 of them had resulted in some licensed clinical use twenty
years later and only one of them had a considerable clinical impact).
2
See American Heart Association, High Blood Pressure Statistics, at
http://www.americanheart.org/presenter.jhtml?identifier=4621 (last visited
March 2, 2004).
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comes to a physician for a routine check-up, there are many
decisions to make. One of the many decisions may be whether to
offer mammography as a screen test for breast cancer. Screening
mammography has been recommended by several professional
organizations and government agencies and is widely deemed as
an effective means to reduce breast cancer mortality; yet, this
apparently straightforward recommendation is controversial, and
the evidence supporting this recommendation has been
challenged.3 As all medical tests suffer from unavoidable errors,
finding an abnormality on a mammogram does not necessarily
mean the woman has breast cancer. It is possible that the
abnormality may be a case of “false positive” results. False
positive results are inherent uncertainties in the ability of a test to
differentiate disease from non-disease conditions; even the best
tests are susceptible to false positive results, even when performed
carefully with state-of-the-art equipment. A false positive test can
lead down a path of undesirable outcomes as a consequence of
further testing and medical management. For example, a woman
who has a false positive mammogram suggesting abnormalities is a
candidate for a breast biopsy. While the risk of serious
complications resulting from a breast biopsy is low, it still carries
small risks of bleeding and infection, and it also creates anxiety in
the patient. For other potentially more dangerous tests like liver
biopsy, serious bleeding may lead to hospitalization. Hospital
admission may lead to other complications, such as acquiring an
infection while in the hospital. In all, every action in medicine has
to be carefully balanced for its potential benefits and risks,4 and it
is often difficult to take into account all the possible interactions
and developments in patients.
The complexity and uncertainty in medical decision-making
has shown that it is very important to utilize the best available
evidence in each case and to scrutinize the quality of the evidence

3

See, e.g., Peter C. Gotzsche & Ole Olsen, Is Screening for Breast Cancer
with Mammography Justifiable?, 255 LANCET 129 (2000).
4
For a discussion of approaches towards balancing risks against benefits,
see Paul P. Glasziou & Les Irwig, An Evidence Based Approach to
Individualising Treatment, 311 BRIT. MED. J. 1356 (1995).
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accumulated from past medical research. The questions are, where
should this evidence come from, and how should it be appraised
and synthesized to arrive at a most meaningful and seasoned
decision?
II. OVERVIEW OF THE HIERARCHY OF MEDICAL EVIDENCE
A. Expert Opinion
Medical practice and policy-making often relied on expert
opinions. Expert opinions may be offered as patient care
consultations, informal discussions among colleagues, lectures, or
in written forms as book chapters, review articles, or editorials. In
the last few decades, there has been an increasing recognition that
relying on expert opinion to make medical decision has significant
shortcomings. Analyses of medical review articles have shown that
coverage of the potentially relevant data by the authors is often
sketchy, anecdotal, and highly subjective or even biased.5 The
proposed recommendations may not represent the findings of the
actual data from medical studies, and sometimes the
recommendations may be in favor of totally ineffective therapies,
or against therapies that have been shown to be beneficial.6
The unbalanced reviews offered by experts should not be
surprising. In the current era of the information revolution, the
amount of medical information that is being generated is
staggering. Over a million biomedical articles are published in
international journals every year. Even an expert in a highly
5

The first major assessment of the deficiencies of the traditional review
article in the medical literature was published in 1987. See Cynthia D. Mulrow,
The Medical Review Article: State of the Science, 106 ANNALS INTERNAL MED.
485 (1987).
6
In 1992, it was shown that the best written documents based on expert
opinion often failed to follow what the true data suggested in the treatment of
acute myocardial infarction, and sometimes they even contradicted the data. See
Eliott M. Antman et. al., A Comparison of Results of Meta-analyses of
Randomized Control Trials and Recommendations of Clinical Experts.
Treatments for Myocardial Infarction, 268 J. AM. MED. ASS’N 240 (1992).
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specialized field would have to read many thousands of articles a
year to be certain that she is not missing essential information. The
variable quality of this information further adds to the problem,
since one needs to have considerable training in research
methodology and to spend a lot of time evaluating the strengths
and limitations of each study. Experts who are influential often are
excellent in their specialty, but they may lack formal training in
research methodologies and in critically reviewing the literature. In
addition, subjectivity is unavoidable. Finally, it is probably quite
common for experts to have some conflicts of interest, financial or
otherwise, or topics in which they have invested their careers or
reputations.7 The relative contribution of these reasons towards the
inadequacy of using experts alone for judging medical evidence is
unknown, and probably it varies from case to case. Given these
limitations, however, it is currently generally accepted that expert
opinion in the absence of data comprises the lowest level of
evidence in the hierarchy of medical evidence.8

7

The potential conflicts of experts have recently drawn considerable
attention. See, e.g., J. Abraham, The Science and Politics of Medicines Control,
26 DRUG SAFETY 135 (2003); Sheldon Krimsky et. al., Scientific Journals and
Their Authors’ Financial Interests: a Pilot Study, 67 PSYCHOTHERAPY &
PSYCHOSOMATICS 194 (1998); George N. Papanikolaou et. al., Reporting of
Conflicts of Interest in Guidelines of Preventive and Therapeutic Interventions,
1 B.M.C. MED. RES. METHODOLOGY 3 (2001).
8
There are several different scales for rating evidence. Simple three-tier
systems such as those used by the United States Preventive Services Task Force
are commonly adopted or modified. According to this scheme, level I evidence
corresponds to evidence obtained from at least one properly randomized
controlled trial; level II corresponds to evidence obtained from well-designed
controlled trials without randomization (II-1), well-designed cohort or casecontrol analytic studies, preferably from more than one center or research group
(II-2), or multiple time series with or without the intervention or uncontrolled
experiments with dramatic results (II-3); and level III corresponds to opinions of
respected authorities, based on clinical experience; descriptive studies and case
reports; or reports of expert committees. For a comprehensive review of
available systems to rate the medical evidence, see Suzanne West et. al., Systems
to Rate the Strength of Scientific Evidence, Agency for Healthcare Research and
Quality, Evidence report/Technology Assessment Number 47, Apr. 2002.
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B. Non-randomized Studies

There is wide consensus that the strength of the evidence in
medicine should depend on the amount, quality, and consistency of
the available data that has been generated from biomedical
research. The amount of data is important but far from sufficient.
The quality of the data is very important, since small studies that
are well designed may give more accurate conclusions than large
studies that have clear flaws in their design and execution. Finally,
for each medical question of interest many different studies may
have been conducted. It is thus important to be able to acquire a
synthesis of the available evidence and to examine the whole
picture emerging from the totality of the data. When all the
different studies on the same question agree, this consistency is
reassuring, while disagreements need to be probed and explained,
if possible. Exceptions to the rule are common in medicine.
1. Observational and Cross-Sectional Studies
The quality of medical studies is not straightforward to assess.
Based on theoretical considerations, however, some types of
studies are less susceptible to potential errors and biases compared
with others. Case-reports of single observations and series of cases
can provide useful information, but they lack a control comparison
and thus one can only see what has happened to one or several
patients without being able to tell what might have happened if a
different course of action had been employed. Therefore, such
observational studies without a control population are typically
considered to be superior to plain expert opinion in the absence of
data, but inferior to other types of study designs.9 The same largely
holds true of cross-sectional designs, where a population is studied
in terms of outcomes and candidate factors of interest and

9

There is an effort to improve the quality of case reports in the medical
literature and to upgrade their status based on the principles of evidence-based
medicine. See, e.g., MILOS JENICEK, CLINICAL CASE REPORTING IN EVIDENCEBASED MEDICINE, (2d ed. 2001); Jan P. Vandenbroucke, In Defense of Case
Reports and Case Series, 134 ANNALS INTERNAL MED. 330 (2001).
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associations are evaluated. In such studies, outcomes and candidate
factors associated with them are measured at the same time, so it is
not possible to tell where there is a causative relationship in the
absence of a temporal sequence.
2. Case-Control and Retrospective Cohort Studies
Case-control studies and retrospective cohort studies have the
advantage that both patients with an adverse outcome and those
without an outcome of interest are available and that these groups
can be compared in terms of various factors that may or may not
be associated with the outcomes. A temporal sequence of events is
available. Again, however, the detection of significant associations
on the basis of statistical tests does not guarantee clinical or
biological causality. Furthermore, there can be bias in the choice of
the control groups (subjects without the outcome of interest).
Finally, these studies are retrospective, in that they are based on
collecting information from the past, and such information may be
subject to major errors or problems from missing data since the
data has not been collected with a specific prospective plan in
mind.
3. Prospective Cohort Studies
Prospective cohort studies have a higher level in the hierarchy
of evidence. In this case, groups of people are followed into the
future and the potential association between various factors and
outcomes can be discerned over time. These studies by definition
may take a long time to conduct, and they are more expensive than
retrospective studies, but there is room for better data collection
according to pre-specified rules. Still, these studies suffer from the
limitation that people are not assigned randomly to having or not
having a specific factor, so there is considerable room for bias. For
example, one can compare patients who had a new aggressive type
of surgery against those who chose to have the old type of
operation. It is possible that patients and physicians who choose
the new aggressive type of intervention are those who have the
worst or more advanced disease and are desperate to try something
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new. If they fare worse than those who got the old type of
operation, this may be due simply to the fact they were at a worse
condition even before the operation. Conversely, the new operation
may be reserved only for patients who are in the best possible
condition if patients and physicians feel the risk of adverse events
may be too high for patients having any background problems. In
this case, the new operation may have superb outcomes only
because the most favorable patients were selected upfront. This
problem is known as confounding by indication. Confounding may
involve also a number of other known or unknown patient
characteristics beyond the severity of illness. Thus, for all semiexperimental studies (both prospective and retrospective cohort
studies and case-control studies), to arrive at a net effect of the
factor of interest, it is important to adjust the compared groups for
all possible imbalances that may exist between them. Adjustment
is rarely straightforward, however, and it is unlikely that all
potential imbalances between the compared groups can be
identified a priori and taken into account.10
4. Randomized Trials
The problem of confounding is avoided when randomized trials
are conducted. In randomized trials, subjects are divided into two
or more groups in a random fashion that guarantees that
imbalances between the compared groups are unlikely, and if
present, they are purely due to chance and likely to cancel
themselves out if a sufficiently large number of subjects can be
randomized. Randomized trials have been used for over fifty years
in medicine, and they are accepted as the reference standard for
assessing the efficacy of medical interventions with the least bias.11
Even within randomized trials, not all studies are the same.
Besides sample size, studies may differ on various aspects of study
10

For more details on semi-experimental studies, see KENNETH J.
ROTHMAN & SANDER GREENLAND, MODERN EPIDEMIOLOGY (1998).
11
Randomized trials are the perceived gold standard for evidence despite
their acknowledged limitations. See, e.g., Alejandro R. Jadad & Drummond
Rennie, The Randomized Controlled Trial Gets a Middle-Aged Checkup, 279 J.
AM. MED. ASS’N 319 (1998).
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design. These aspects include whether blinding is used or not; how
well randomization has been performed; whether the allocation
sequence has been adequately concealed or not; and whether
follow up and patient flow has been carefully examined, as far as
patients withdrawing from the assigned treatment are concerned.
There is considerable debate on whether these or other study
parameters may be affecting the results of the trials. Some
evidence suggests that poor quality studies may tend to inflate the
estimated efficacy of medical interventions.12 However, quality is
often hard to define and/or may be difficult to discern from
published medical reports because what is reported may not be an
accurate reflection of what actually happened during the trial.13
Thus in some cases, studies with poor quality characteristics may
actually show a smaller effect for an experimental intervention
than studies with good quality ratings.14 In the presence of quality
defects, the direction of bias in the results is often difficult to
determine.
Given this uncertainty, there is increasing understanding that
the quality of medical research needs to be improved and held at
high standards. For some medical fields, the overall feeling is that
the quality of research methods used has been lagging behind
acceptable standards. Several years ago, the editor of the Lancet
wrote an editorial where in the title he questioned whether surgical
trial research exists or is all just “comic opera.”15 Although this
12

See, e.g., Kenneth F. Schulz et. al., Empirical Evidence of Bias.
Dimensions of Methodological Quality Associated with Estimates of Treatment
Effects in Controlled Trials, 273 J. AM. MED. ASS’N 408 (1995) (finding that
lack of allocation concealment inflates the observed treatment effect by 40% and
lack of double-blinding inflates the treatment effect by about 20%). See also
Peter Juni et. al., Systematic Reviews in Health Care: Assessing the Quality of
Controlled Clinical Trials, 323 BRIT. MED. J. 42-46 (2001) (reviewing such
studies).
13
John P.A. Ioannidis & Joseph Lau, Can Quality of Clinical Trials and
Meta-analyses be Quantified?, 352 LANCET 590 (1998).
14
This has been demonstrated in studies of infectious disease-related
interventions by Ethan M. Balk et. al., Correlation of Quality Measures with
Estimates of Treatment Effect in Meta-analyses of Randomized Controlled
Trials, 287 J. AM. MED. ASS’N 2973 (2002).
15
Richard Horton, Surgical Research or Comic Opera: Questions, but Few
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may be an exaggeration, it reflects the difficulties in improving the
quality of medical research. One vein of effort has focused
attention on standardizing the reporting of the results of medical
studies in the peer-reviewed literature. Comprehensive checklists
that ensure all the important information is conveyed have been
developed and accepted for randomized trials.16 Efforts are
underway to develop and agree on similar standards for the
reporting of other types of studies.
III. DIVERSITY OF MEDICAL EVIDENCE
The hierarchy of evidence discussed above is not cut in stone.
For some types of important medical questions, some or all of
these types of study designs may not be equally applicable. For
example, in studying the effects of potentially harmful factors
(e.g., the harmful effects of radiation or smoking), it is unethical to
use randomized trials. Randomized trials may also be infeasible
when it is difficult to commit individuals to specific interventions,
e.g., making some behavioral or nutritional changes.17 To evaluate
the accuracy of diagnostic tests, a different type of study is
necessary, where people with and without the disease are subjected
to the diagnostic test of interest and a comparator reference
standard test to see whether the test under study comes close to the
reference standard.18 Medical prognosis also cannot be addressed
with randomized studies, but usually semi-experimental studies are

Answers, 347 LANCET 984 (1996).
16
The most widely adopted is the Consolidated Standards of Reporting
Trials (CONSORT). See Doug G. Altman et. al., The Revised CONSORT
Statement for Reporting Randomized Trials: Explanation and Elaboration, 134
ANNALS INTERNAL MED. 663 (2001).
17
This rationale is exemplified by positions held by Meir Stampfer. See
Meir Stampfer, Observational Epidemiology Is the Preferred Means of
Evaluating Effects of Behavioral and Lifestyle Modification, 18 CONTROLLED
CLINICAL TRIALS 494 (1997).
18
Discussion of diagnostic test studies is beyond the focus of this article.
For more details, see XIAO-HUA ZHOU, NANCY A. OBUCHOWSKI & DONNA K.
MCCLISH, STATISTICAL METHODS IN DIAGNOSTIC MEDICINE (2002).
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used.19 Moreover, even when several different designs can be
equally applied to a specific question, there is no guarantee that
studies using designs at a higher level in the hierarchy of evidence
are necessarily superior to studies using designs at a theoretically
lower level. Randomized trials sometimes disagree with the results
of semi-experimental and observational studies on the same
question,20 but this does not mean that in all such cases of
disagreements the randomized trials are correct and the
observational evidence is wrong. Since bias may interfere in all
kinds of medical studies, sometimes poorly-done randomized
studies may be more unreliable than well-done cohort studies.
Furthermore, random error may affect the results of any human
study; by chance the results of randomized trials may occasionally
be further away from the truth than the results of other studies.
Within the same study design, sample size is important to
consider, and larger studies are likely to be more definitive than
smaller ones. There is no certainty that they are always likely to be
more correct, though. Empirical evaluations have shown that small
studies disagree with larger studies about a quarter of the times
beyond what would be anticipated by chance alone. In these cases,
it is not straightforward to tell which one is right or whether both
small and larger studies provide different sides of the truth and
complementary evidence. Interestingly, it has also been found that
large trials (defined as studies with at least 1,000 patients) disagree
among themselves about as frequently as the discrepancy between

19

However, it is possible to evaluate whether the application of a
prognostic system improves patient outcomes in the long-term or the efficiency
and cost-benefit of the health system. The same holds true for the application of
diagnostic tests. Such applications and their effects may then be studied with
randomized trials.
20
See, e.g., John P.A. Ioannidis et. al., Comparison of Evidence of
Treatment Effects in Randomized and Nonrandomized Studies, 286 J. AM. MED.
ASS’N 821 (2001) (comparing large versus smaller trials); but see, e.g., John
Concato et. al., Randomized, Controlled Trials, Observational Studies and
Randomized, Controlled Trials, 342 NEW. ENG. J. MED. 1878 (2000) (offering a
dissenting view). For discrepancies between very large trials (also called
“megatrials”), see T.A. Furukawa et. al., Discrepancies among Megatrials, 53 J.
CLINICAL EPIDEMIOLOGY 1193 (2000).
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large trials and meta-analyses of small trials.21
In all, it is unavoidable that sometimes studies seemingly
addressing the same question may reach different results. There
could be many reasons for this variability. Studies are conducted
with different designs, at different settings, in different
populations, with different background management and treatment,
in different countries, at different time periods.22 All of these
factors, in addition to the play of chance, could contribute to
variability. The whole emerging picture may be quite confusing
when an effort is made to reach a final conclusion even by the
most well informed and experienced experts. The quantity of data,
although useful in assessing consistency, can be overwhelming.
Systematic reviews and meta-analyses can provide a transparent
framework in such situations to make sense of the disparate data.
IV. SYSTEMATIC REVIEWS AND META-ANALYSES
A systematic review is a comprehensive assessment of the
medical literature on a topic of interest using a priori specified
rules for the search, identification, and eligibility of the pertinent
studies and for the abstraction of relevant data.23 The systematic
nature of the process according to clear-cut rules differentiates a
21

Several empirical evaluations have been published on the rate and
reasons of disagreements between small and larger studies. See John P.A.
Ioannidis et. al., Issues in Comparisons between Meta-analyses and Large
Trials, 279 J. AM. MED. ASS’N 1089 (1998); Joseph C. Cappelleri et. al., Large
Trials vs Meta-analysis of Smaller Trials: How Do Their Results Compare?, 276
J. AM. MED. ASS’N 1332 (1996); Jose Villar et. al., Predictive Ability of Metaanalyses of Randomized Controlled Trials, 345 LANCET 772 (1995); Jacques
LeLorier et. al., Discrepancies between Meta-analyses and Subsequent Large
Randomized, Controlled Trials, 337 N. ENG. J. MED. 536 (1997); T. A.
Furukawa et al., Discrepancies among Megatrials, 53 J. CLIN. EPIDEMIOLOGY
1193 (2000).
22
Joseph Lau et. al., Summing up Evidence: One Answer Is Not Always
Enough, 351 LANCET 123 (1998).
23
Deborah J. Cook et. al., Systematic Reviews: Synthesis of Best Evidence
for Clinical Decisions, 126 ANNALS INTERNAL MED. 376 (1997); Cynthia D.
Mulrow et. al., Systematic Reviews: Critical Links in the Great Chain of
Evidence, 126 ANNALS INTERNAL MED. 389 (1997).
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systematic review from a traditional review authored by experts
without specific rules. Systematic reviews currently have assumed
a key place in the generation of recommendations for medical
practice and for clinical decision-making.24 An international
initiative such as the Cochrane Collaboration is aiming to conduct
systematic reviews to cover all major aspects of health care.25 As
of the fall of 2003, the Cochrane Library includes 1,754 completed
Cochrane reviews and 1,304 protocols for ongoing reviews. In
addition, there are 4,123 abstracts of completed systematic reviews
in medical journals, theses, and reports that have been included in
the Database of Abstracts of Reports of Effects (DARE), also a
part of the Cochrane Library.26 In the United States, the Agency
for Healthcare Research and Quality has designated 13 evidencebased practice centers to produce comprehensive evidence reports
and technology assessments on a variety of health care topics.27
Over 100 of these reports have been produced over the past six
years. These reports are based on systematic reviews of the
medical literature and analyses of relevant databases, and are used
by various government agencies and professional and health care
organizations.
Systematic reviews target upfront a precisely defined clinical
question or set of questions. Depending on the question and the
24

Lisa A. Bero & Alejandro R. Jadad, How Consumers and Policymakers
Can Use Systematic Reviews for Decision Making, 127 ANNALS INTERNAL MED.
37 (1997); Deborah J. Cook et. al., The Relation between Systematic Reviews
and Practice Guidelines, 127 ANNALS INTERNAL MED. 210 (1997).
25
See THE COCHRANE COLLABORATION, at http://www.cochrane.org (last
visited March 2, 2004); Lisa Bero & Drummond Reenie, The Cochrane
Collaboration: Preparing, Maintaining, and Disseminating Systematic Reviews
of the Effects of Health Care, 274 J. AM. MED. ASS’N 1935 (1995); Mike Clarke
& Peter Langhorne, Revisiting the Cochrane Collaboration: Meeting the
Challenge of Archie Cochrane—and Facing up to Some New Ones, 323 BRIT.
MED. J. 821 (2000).
26
See THE COCHRANE COLLABORATION, at http://www.cochrane.org (last
visited March 2, 2004) (access to the Cochrane Library is limited to those with a
subscription).
27
See AGENCY FOR HEALTHCARE RESEARCH & QUALITY, AHRQ PUB. NO.
03-P006, EVIDENCE-BASED PRACTICE CENTERS (2003), at http://www.ahrq.
gov/clinic/epc/.
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eligibility criteria that are considered appropriate for selecting
studies on the question(s), some systematic reviews may include a
large number of eligible studies, while others may systematically
scrutinize hundreds and thousands of references from the medical
literature, only to conclude that no eligible study exists that
directly addresses the question of interest.28 Systematic reviews
that identify such lack of evidence are still useful since they clearly
show the direction for designing new studies in a field where
evidence-based inferences are urgently needed. Even in the
presence of data, systematic reviews may often conclude that the
available evidence is insufficient, controversial, or inconclusive
and that further studies are needed. In other cases, systematic
reviews conclude that the available data from several studies is
consistent and conclusive.
Even in the presence of systematic methods for locating and
appraising evidence, a systematic review can hardly be conclusive
unless the collected data can be appropriately synthesized in a
quantitative fashion. A meta-analysis is a quantitative synthesis of
data from various sources addressing the same question; a
systematic review is a prerequisite to a good meta-analysis. Most
meta-analyses use statistical methods to combine data from
published studies, and the information is available at the level of
groups, e.g., the outcomes in patients in each compared group.
Such meta-analyses of group data or meta-analyses of the
published literature are basically retrospective designs and have
several limitations including using only data that are available.
Meta-analyses may also be designed prospectively to collect
necessary data as well as to improve the consistency of collected
data, i.e., with a plan to combine the results from several studies
that are to be conducted.29 Furthermore, meta-analyses may be
28

For example, a systematic search of studies that might yield information
on how to tell whether a very common condition, acute conjunctivitis, is due to
viruses or bacteria, found no good study that had assessed the utility of clinical
signs and symptoms for making this diagnosis. See Remco P. Rietveld et. al.,
Diagnostic Impact of Signs and Symptoms in Acute Infectious Conjunctivitis:
Systematic Literature Search, 327 BRIT. MED. J. 789 (2003).
29
For prospective meta-analysis may start with the construct of a study
registry that tries to capture all studies performed on a specific topic right from
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extended to use not only group data, but data from individual
patients. Such individual-level data meta-analyses collate
information from diverse pertinent studies with data on each
patient on the exposures and outcomes of interest as well as a set
of other parameters that may be considered to be of interest.30
Clearly, meta-analyses of individual-level data are more difficult to
conduct, and their performance must be justified by considering
whether they are likely to provide additional or far more exact
results compared to meta-analyses of group data.
A. Place of Systematic Reviews and Meta-analyses in Medical
Decision-Making
Most schemes of the hierarchy of evidence have accepted that
meta-analyses, especially those of randomized trials, are the
highest level of medical evidence.31 This is due to the fact that
meta-analyses may combine data from a large number of studies
and, given their systematic background, they have an objective
opportunity for quantifying effects and associations, finding out
whether the data are consistent, and in some cases, also quantifying
the extent of inconsistency and probing into potential reasons for
the existence of discrepancies between studies.
By definition, systematic reviews and meta-analyses are highly
focused research designs. They address a specific question or a few
questions, and it is unlikely that they can cover all the tangible and
intangible issues that are involved in decision making. There is
increasing appreciation that systematic reviews and meta-analyses
should try to cover aspects of both efficacy and safety when
medical interventions are involved. This is often very difficult to
do because the quality and quantity of available data to assess the
their beginning (at the time they are designed or launched).
30
For meta-analysis of individual-level data, see Leslie A. Stewart & M.K.
Parmar, Meta-analysis of the Literature or of Individual Patient Data: Is There
a Difference?, 341 LANCET 418 (1993); Leslie A. Stewart & Mike J. Clarke,
Practical Methodology of Meta-analyses (Overviews) Using Updated Individual
Patient-Data—Cochrane Working Group, 14 STATISTICS IN MED. 2067 (1995).
31
See, e.g., Robin Harbour & Juliet Miller, A New System for Grading
Recommendations in Evidence Based Guidelines, 323 BRIT. MED. J. 334 (2001).
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benefits and harms of medical interventions varies a great deal.32
Even if several aspects of a clinical problem can be covered by a
meta-analysis, it is unlikely that a final decision can be made
directly on the basis of such evidence. Decision-making may
involve other important parameters such as cost issues; the
availability of resources; the availability or lack thereof of
alternative interventions; utility ranking when several, diverse
outcomes are involved; priority setting and overall strategic design
in institutions or health care systems; and the subjective
preferences of the patient.
Thus systematic reviews and meta-analyses provide some
highly filtered and carefully analyzed information that needs to be
placed in a broader context. Although physicians are increasingly
educated in understanding these research tools, often the subtleties
of meta-analyses may go beyond the appreciation of many
practitioners and health care workers. However, the results and
inferences of meta-analyses may be used efficiently for generating
more easily interpretable clinical directives. Clinical practice
guidelines, for example, are documents that aim to distill
recommendations for important medical practice decision-making.
In the past, most guidelines suffered from the same problems as
expert reviews, since they were generated typically by one or
several experts without any particular attention to the scientific
basis of collecting, appraising, and synthesizing the available
evidence. Major deficiencies in the quality of guidelines, even
those published by top quality medical journals and reputable
specialist societies have recently been scrutinized.33 A robust

32

Luis Gabriel Cuervo & Mike Clarke, Balancing Benefits and Harms in
Health Care: We Need to Get Better Evidence about Harms, 327 BRIT. MED. J.
65 (2003).
33
Defects on guidelines have been identified on their development,
reporting, evidence base, and transparency. See, e.g., Roberto Grilli et. al.,
Practice Guidelines Developed by Specialty Societies: The Need for a Critical
Appraisal, 355 LANCET 103 (2000); T.M. Shaneyfelt et. al., Are Guidelines
Following Guidelines? The Methodological Quality of Clinical Practice
Guidelines in the Peer-Reviewed Medical Literature, 281 J. AM. MED. ASS’N
1900 (1999); Ioannis A. Giannakakis et. al., Citation of Randomized Evidence in
Support of Guidelines of Therapeutic and Preventive Interventions, 55 J.
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process must be set for producing high-quality guidelines. This
process includes the systematic appraisal of the available data and
a transparent procedure for reaching consensus among experts
involved in guideline development, clarity in the presentation of
alternative options, a balance of risks and benefits, editorial
independence, and rigorous standards for prompt updating to
include newly released research data that, in some cases, may
strengthen, modify, or invalidate prior beliefs.34
B. Cumulative Meta-analysis
In this regard, meta-analysis can be seen as an exercise of
updating the totality of available information over time. In
cumulative meta-analysis, studies on a given medical question are
ordered chronologically.35 The results of each study are added one
at a time in the order in which they appear. Cumulative metaanalysis provides a picture of evolving trends as medical evidence
accumulates. It is possible to examine whether evidence has
remained steady over time or major fluctuations have occurred
over time. For example, occasionally, initial studies suggested an
intervention may be highly effective, while subsequent studies may
show that the same intervention is totally ineffective. Such big
changes are infrequent when a large amount of evidence has
accumulated from large and/or several studies. In some cases,
however, changes were seen even when many early studies,
including large ones, had accumulated over time.
For example, several studies on the efficacy of intravenous
magnesium salts in acute myocardial infarction, including a study
CLINICAL EPIDEMIOLOGY 545 (2002).
34
A widely adopted checklist for appraising guidelines has been developed
by the AGREE Collaboration. See AGREE Collaboration, Development and
Validation of an International Appraisal Instrument for Assessing the Quality of
Clinical Practice Guidelines: the AGREE Project, 12 QUALITY & SAFETY
HEALTH CARE 18 (2003).
35
Joseph Lau et. al., Cumulative Meta-analysis of Therapeutic Trials for
Myocardial Infarction, 327 N. ENG. J. MED. 248 (1992); Joseph Lau et. al.,
Cumulative Meta-analysis of Clinical Trials Builds Evidence for Exemplary
Medical Care, 48 J. CLINICAL EPIDEMIOLOGY 45 (1995).
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of 2,300 patients, had clearly documented large, significant
reductions in the mortality risk with this inexpensive intervention.
A larger study of over 50,000 patients showed no effect at all,
however, and the same lack of efficacy was documented in a
subsequent study with over 6,000 patients.36 Thus,
recommendations on the use of this therapy would change
dramatically over time, based on the evolution of meta-analysis
results. The interpretation of this example is further complicated by
the fact that the standard of care of patients in these trials has
evolved considerably over time. Many of the patients in the later
trials were concurrently receiving other forms of effective
treatments, thus confounding the interpretation of the results.
Comparison of the older trials and the newer ones may no longer
be valid and the treatment being evaluated may no longer be
relevant, given the current standard of care.
In another example, several very large non-randomized studies
of over 10,000 subjects suggested that estrogen replacement is a
highly beneficial intervention for post-menopausal women with
strong protective effects against cardiovascular disease.
Nevertheless, a large randomized study showed clearly that there is
no cardiovascular protection and the overall balance of risks
against benefits makes estrogen replacement a highly unfavorable
course of action for women in this age group.37 In the case of
estrogen replacement, different study designs (observational vs.
randomized data) led to different conclusions, even though both
types of designs entailed very large numbers of subjects.

36

For more details on the magnesium controversy, see the report of the
latest relevant trial: Magnesium in Coronaries (MAGIC) Trial Investigators,
Early Administration of Intravenous Magnesium to High-Risk Patients with
Acute Myocardial Infarction in the Magnesium in Coronaries (MAGIC) Trial: A
Randomised Controlled Trial, 360 LANCET 1189 (2002). That report also alludes
to the prior evidence on this controversial topic.
37
The Women’s Health Initiative (WHI) trial was the pivotal study that
reversed prior beliefs on the indications of estrogen replacement in postmenopausal women. The study results have been published in a series of
manuscripts in the Journal of the American Medical Association in 2002 and
2003 and have been extensively commented on in the scientific and lay
literature.
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The cases where large changes have occurred in our
appreciation of the role of specific medical interventions are
probably the exception, rather than the rule. In most cases, medical
evidence does not change so much over time. Provided that they
are well conducted,38 systematic reviews and meta-analyses may
thus provide the scientific ground for trusting the adequacy of
medical actions or lack thereof in specific settings. Still, the
evolutionary, cumulative nature of medical evidence should be
kept in mind as a way of understanding that uncertainty about
medical actions is unlikely to disappear completely even with
large-scale evidence and well-conducted studies.
C. Methods of a Systematic Review
The general approach to conducting a systematic review
consists of the following steps:
• Formulate answerable research question(s)
• Define the systematic review (meta-analysis) protocol
(establish inclusion and exclusion criteria)
• Perform literature search
• Screen titles and abstracts of literature search results for
potentially relevant studies and retrieve full articles
• Evaluate full articles according to criteria
• Critically appraise articles that met criteria
• Extract data for analysis
• Perform meta-analyses and sensitivity analyses as
appropriate
• Interpret results
One of the most important tasks in conducting a systematic

38

The conduct of meta-analysis requires rigorous standards as that of any
good research. Guidelines have been developed for the reporting of metaanalyses. See, e.g., David Moher et. al., Improving the Quality of Reports of
Meta-analyses of Randomised Controlled Trials: The QUORUM Statement.
Quality of Reporting Meta-analyses, 354 LANCET 1896 (1999); Donna F. Stroup
et. al., Meta-analysis of Observational Studies in Epidemiology: A Proposal for
Reporting. Meta-analysis of Observational Studies in Epidemiology (MOOSE)
Group, 283 J. AM. MED. ASS’N 2008 (2000).
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review is defining the question of interest and its limits.39 This is
important, since reviews with similar target-questions may reach
different conclusions if they have important differences on how
exactly the questions of interest are defined. It is important to
clarify the interventions or associations of interest; what types of
studies are to be examined and why some specific types of studies
are to be selected or excluded; what types of people are eligible for
including in these studies; which clinical settings are eligible and
which ones are not; and also what electronic or other databases of
medical information are to be searched for identifying the relevant
studies.
Some subtle decisions may make a difference sometimes. For
example, should published studies only be included or should
abstracts be eligible as well?40 For a recently targeted topic of
interest, much of the pertinent literature may still be in abstract
form, but for long-standing medical questions this is rarely an
issue. Another problem is whether both English and foreignlanguage sources of evidence should be used. A tower of Babel
bias has been described according to which non-English speaking
scientists may publish their results in English language journals
when they find significant differences, while they may prefer
native language journals when their results show no significant
differences.41 Hopefully, the English language covers the
overwhelming majority of the current scientific literature, so in
most instances this problem is not a major issue, but exceptions
may occur. Moreover, a reverse tower of Babel bias has been
described; where all the Chinese and Russian language articles on
acupuncture published in local non-English journal have
significant results.42
39

Carl Counsell, Formulating Questions and Locating Primary Studies for
Inclusion in Systematic Reviews, 127 ANNALS INTERNAL MED. 380 (1997).
40
Maureen O. Meade & W.S. Richardson, Selecting and Appraising
Studies for a Systematic Review, 127 ANNALS INTERNAL MED. 531 (1997).
41
Matthias Egger et. al., Language Bias in Randomised Controlled Trials
Published in English and German, 350 LANCET 326 (1997).
42
Andrew Vickers et. al., Do Certain Countries Produce Only Positive
Results? A Systematic Review of Controlled Trials, 19 CONTROLLED CLINICAL
TRIALS 159 (1998).
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Other parameters that relate to the way the clinical question is
circumscribed may have an even greater impact on the conclusions
of a systematic review. Sometimes, a systematic review may have
very loose eligibility criteria and may include people who differ in
important aspects among themselves. In this case, one may
question whether the overall findings of the review may be
extrapolated equally to each type of people and settings. In other
situations, a systematic review may use very narrow eligibility
criteria. This would result in a more sharpened target-population
where the results would be pertinent, but at the cost of the potential
to generalize and with considerable loss of potentially useful
information.43
D. Methods of a Meta-analysis
These considerations affect also the interpretation of a metaanalysis, since the first step towards conducting a quantitative
synthesis of the data is typically the conduct of a systematic
review. However, in a meta-analysis there are additional
methodological issues that need to be decided and that may affect
the results and their interpretation. We will avoid mathematical
details in our presentation of the key issues, focusing on the
meaning of the key issues and the impact that they may have.
First, there exist a large number of statistical methods for
combining data across studies.44 Even though these methods may
seem to an outsider to be a source of potentially large diversity,
empirical evidence suggests this is not a major concern.45
43

For example, a large number of meta-analyses (at least 9 we are aware
of) have been conducted trying to evaluate whether it is better to administer
these drugs once a day or multiple times a day in terms of the potential to
damage the kidneys and their efficacy for treating infections. The number of
studies included in these meta-analyses has varied by more than 3-fold since the
eligibility criteria of the different teams conducting the meta-analyses were
different.
44
For a brief, non-technical overview, see Joseph Lau et. al., Quantitative
Synthesis in Systematic Reviews, 127 ANNALS INTERNAL MED. 820 (1997).
45
See, e.g., Jose Villar et. al., Meta-analyses in Systematic Reviews of
Randomized Controlled Trials in Perinatal Medicine: Comparison of Fixed and
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Moreover, as the field of meta-analysis has matured over time,
analytical approaches have become more standardized. The first
step usually is to evaluate whether there is any formal, statistically
significant heterogeneity (diversity) between the results of the
eligible studies included in the meta-analysis. The detection of
formal heterogeneity does not mean that something is wrong with
the data used in the meta-analysis, but it provides a hint that the
results of the constituent studies differ between themselves.
Between-study differences may exist either because of genuine
diversity or because of bias, or in some cases chance may have
played its role. Conversely, when the heterogeneity test is not
significant, one cannot rule out completely that genuine diversity
and/or bias may exist, especially when the number of studies is
limited and the test has limited power to identify existing
diversity.46
One commonly used approach in many meta-analyses is the
estimation of an overall effect (average). The average is not
obtained by simply summing up the data, since this may lead to
paradoxical results and erroneous conclusions. Instead, the results
of each study are given a weight inversely proportional to the
uncertainty (variance) of the results, which is a function of the total
number of study subjects and the number of events. Large studies
with little uncertainty in their estimates are thus given more weight
than smaller studies. In the presence of major differences in the
results of the various studies, even this weighting approach may be
inappropriate, since it assumes that all studies have different results
due to chance alone, something that seems unlikely in this setting.
Appropriate statistical models are available that also take into
account the extent of diversity in the study results in generating a
summary estimate.
In the presence of significant differences between studies, there
Random Effects Models, 20 STAT. MED. 3635 (2001).
46
Empirical evidence and technical considerations on heterogeneity are
covered by Julian Higgins et. al., Statistical Heterogeneity in Systematic
Reviews of Clinical Trials: A Cricial Appraisal of Guidelines and Practice, 7 J.
HEALTH SERVICES RES. & POL’Y 51 (2002); Eric Engels et. al., Heterogeneity
and Statistical Significant in Meta-analysis: An Empirical Study of 125 Metaanalyses, 19 STATISTICS IN MED. 1707 (2000).
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are several other methods that can be used in trying to explain and
understand this heterogeneity. Meta-regression methods try to
relate common characteristics with differences in the results across
several studies. These methods are helpful when there are a large
number of studies.47 The analyses are mostly exploratory and
generate results that usually would have to be validated in
subsequent research. Moreover, some of these analyses are subject
to the ecological fallacy (when inferences based on average
characteristics of a group are extrapolated and applied to
individuals who comprise the group).
Another approach is multivariate modeling, and this is feasible
in meta-analyses of individual-level data. In this case, for each
patient in each study, information is available on several different
characteristics. One can then test whether the results are affected or
modified in the presence of each of these characteristics or
combinations thereof. These analyses are also exploratory, but they
may help clarify why diversity exists in the results of various
studies. At the end of the analysis, it may be possible to identify
subgroups of people who are different in their responses to the
same medical intervention or who have different magnitudes of
benefit and/or risk in relationship to the same intervention.48
It has been debated whether it is better to have one single large
study rather than a meta-analysis of several smaller studies. Large
studies are useful, but for most medical questions of interest they
are never performed. Therefore, the constellation of several small
clinical studies may be all that is available. Even if large studies
have been done, it is not certain that their results would be more
reliable than the results of smaller studies. Most often, all studies,
big and small, offer complementary evidence on a question of
interest.

47

For more details on meta-regressions and their relationship to other
commonly used meta-analysis methods, see Sander Greenland, Invited
Commentary: A Critical Look at Some Popular Meta-analytic Methods, 140
AM. J. EPIDEMIOLOGY 290 (1994).
48
Thomas A. Trikalinos & John P.A. Ioannidis, Predictive Modeling and
Heterogeneity of Baseline Risk in Meta-analysis of Individual Patient Data, 54
J. CLINICAL EPIDEMIOLOGY 245 (2001).
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E. Other Considerations in Meta-analysis
1. The Relationship between Quality and Selection

As discussed earlier, the results of systematic reviews and
meta-analyses may be affected by how comprehensive the criteria
are for selecting the studies to be included. Sometimes criteria may
be set on the basis of the perceived quality of studies; studies
considered to be of poor quality may be excluded or studies of
perceived poor quality may be contrasted against those of high
quality. The quality and potential deficits thereof should be
assessed in each of the studies considered for inclusion in a metaanalysis. However, quality may often be difficult to quantify, and
the effect of poor quality on the results of a study may often be
unpredictable. Some investigators have suggested that more weight
should be given to the results of high-quality studies.49 This is a
problematic approach since the allocation of differential weight
does not correct the quality deficits and it is unknown whether it
leads the summary results closer to the truth. The detection of
quality defects is important to give insight about how to improve
future research in the field and to give a hint about the uncertainty
that may accompany the research findings, especially when poor
quality is documented. One may have to give less credibility to (or
even discount) the results of poorly designed research, even if the
conclusions seem to be strong and beyond dispute from a purely
statistical perspective.
2. Publication Bias
Another issue to be considered is the possibility of publication
bias. Publication bias reflects the fact that small studies with
“negative” results may not be published because investigators,
peer-reviewers, and/or editors don’t find them as interesting as
49

David Moher et. al., Does Quality of Reports of Randomised Trials Affect
Estimates of Intervention Efficacy Reported in Meta-analyses?, 352 LANCET 609
(1998).
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studies that find statistically significant results (“positive”
studies).50 The terms “positive” and “negative” are misnomers
since well designed and conducted studies should be important
sources of evidence regardless of what their results are. The
selection of “positive” studies may nevertheless lead to spurious
impressions when data are synthesized. Another possibility is time
lag bias,51 according to which studies with negative results may
eventually be published, but they take longer to do so, as compared
with those with “positive” results. Time lag bias will also result in
more favorable estimates of effects when early data are
synthesized and in diminishing effects as a more complete picture
emerges over time.52
Several tests have been developed that try to detect publication
bias. These tests basically examine whether small studies tend to
give different results as compared with larger ones; or they try to
investigate whether the results of a meta-analysis would change
under the assumption that certain “negative” studies are imputed to
have been lost and their putative results are added to the overall
calculations.53 Time lag bias may be examined by performing

50

Publication bias has been documented both for randomized trials and for
observational studies. See, e.g., Phillipa J. Easterbrook et. al., Publication Bias
in Clinical Research, 337 LANCET 867 (1991); Kay Dickerin et. al., Factors
Influencing Publication of Research Results: Follow-up of Applications
Submitted on Two Institutional Review Boards, 267 J. AM. MED. ASS’N 374
(1992).
51
John P.A. Ioannidis, Effect of the Statistical Significance of Results on
the Time to Completion and Publication of Randomized Efficacy Trials, 279 J.
AM. MED. ASS’N 281 (1998); Jerome M. Stern & R. John Simes, Publication
Bias: Evidence of Delayed Publication in a Cohort Study of Clinical Research
Projects, 315 BRIT. MED. J. 640 (1997).
52
John P.A. Ioannidis et. al., Recursive Cumulative Meta-analysis: A
Diagnostic for the Evolution of Total Randomized Evidence from Group and
Individual Patient Data, 52 J. CLINICAL EPIDEMIOLOGY 281 (1999).
53
Matthias Egger et. al., Bias in Meta-analysis Detected by a Simple,
Graphical Test, 315 BRIT. MED. J. 629 (1997); Alex J. Sutton et. al., Empirical
Assessment of Effect of Publication Bias on Meta-analyses, 320 BRIT. MED. J.
1574 (2000); Sue Duval & R. Tweedie, Trim and Fill: A Simple Funnel-PlotBased Method of Testing and Adjusting for Publication Bias in Meta-analysis,
56 BIOMETRICS 455 (2000).
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cumulative meta-analyses. One may notice whether the summary
results tend to change in the same direction over time, in particular
when there is an indication of continuously diminishing summary
effects. These tests have their limitations. Genuine heterogeneity
may also give the same picture as publication bias,54 but all these
tests may give signals that a simple grand mean approach may be
missing important parts of the picture of the evidence.
CONCLUSIONS AND LEGAL IMPLICATIONS
Medical evidence is complex; it is heterogeneous and of
variable quality. Interpreting medical evidence is difficult.
Evidence must be appraised in its totality using robust systematic
approaches. Quantitative methods are required to achieve a
synthesis of the data across an increasing number of studies of the
same topic. Evidence is cumulative and may change over time, as
more data accumulate. Moreover, evidence, even when derived
from well-conducted studies, is subject to biases that may stem
from factors that are unrelated to the excellent performance of
isolated single investigations. Meta-analysis offers a useful tool to
summarize evidence across many studies, identify heterogeneity,
search for possible explanations for the presence of this diversity,
and offer hints about the possibility of existing bias. Even the best
evidence and the best meta-analyses thereof are not sufficient for
medical decision-making. Most medical decisions are complex and
require a frame of interpretation. Physicians should try to use the
best tools to justify their actions in everyday health care.
Systematic reviews and meta-analyses as well as evidence-based
recommendations that stem from them are one means for
enhancing the certainty and confidence of physicians about their
actions and can be used to justify medical practice. However, they
also provide a measure of the uncertainty that lies behind these
54

See, e.g., Jonathan A. Sterne et. al., Publication and Related Bias in
Meta-analysis: Power of Statistical Tests and Prevalence in the Literature, 53 J.
CLINICAL EPIDEMIOLOGY 1119 (2000). Some of the most commonly used tests
may sometimes be difficult to interpret. See, e.g., J.L. Tang & J.L. Liu,
Misleading Funnel Plot for Detection of Bias in Meta-analysis, 53 J. CLINICAL
EPIDEMIOLOGY 477 (2000).
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actions.
From a legal perspective, it is important that judges and
lawyers become more familiar with the advent of these evidencebased tools. While judicial decisions may continue to seek expert
testimonies, such testimonies should be increasingly based on solid
scientific evidence rather than expert opinion. Typically, a judge or
a lawyer may find it difficult to probe behind an expert’s opinion
to evaluate or test the level of credibility based on concepts of best
available evidence. Experts in court are typically challenged and
accepted on the basis of their qualifications, conflicts of interest, or
biases, and not on the value of their opinions. However, it would
be useful to understand that the medical expert is only one part of
the long chain of the medical evidence, and that there often can be
considerable uncertainty behind expert statements.
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SHOULD COMPENSATION SCHEMES BE
BASED ON THE PROBABILITY OF
CAUSATION OR EXPECTED YEARS OF LIFE
LOST?
James Robins*
INTRODUCTION
The purpose of this essay is to give a succinct and accessible
summary of why I believe that compensation in tort suits should be
based not on probability of causation but rather on years (or
quality-years) of life lost.1 I only consider cases in which the
plaintiff claims that a hazardous exposure some years in the past is
the cause of a current medical illness, such as cancer or heart
disease. As I understand it, current legal standards hold that a
judgment should favor the plaintiff if and only if “it is more
probable than not” that the exposure “causally contributed to” or
“was a substantial contributing factor” to her disease.2 This
standard is often expressed as the requirement that the “probability
of causation” exceed ½, where the “probability of causation” (PC)
is the probability that the exposure causally contributed to the
development of the individual’s disease. It has been suggested that
* Harvard School of Public Health.
1
For complete scientific, mathematical, and philosophical arguments for
this position, see Sander Greenland & James M. Robins, Epidemiology, Justice,
and the Probability of Causation, 40 JURIMETRICS 321 (1999); James M. Robins
& Sander Greenland, Estimability and Estimation of Expected Years of Life Lost
Due to a Hazardous Exposure, 10 STAT. MED. 79 (1991); James M. Robins &
Sander Greenland, The Probability of Causation under Stochastic Model for
Individual Risk, 45 BIOMETRICS 1125 (1989).
2
L.A. Bailey et. al., Reference Guide on Epidemiology, in REFERENCE
MANUAL ON SCIENTIFIC EVIDENCE 168-69 (FED. JUDICIAL CTR. ED. (1994).
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this standard can be operationalized via the formula
PC= (RR-1)/RR
(formula (1)), where RR is the rate ratio (equivalently, relative
risk) calculated from epidemiologic data comparing the disease
rate in a cohort of individuals exposed to the hazard to that in an
unexposed cohort. If one plugs a value of 2 for the rate ratio into
formula (1) one obtains:
PC=(2-1)/2=1/2
On the basis of this calculation, it has been argued that
whenever the rate of disease in the exposed cohort is less than
twice the rate in the unexposed (so the rate ratio is less than two),
PC must be less than ½ and thus the tort claim is without merit.
I. IS THE PROBABILITY OF CAUSATION ESTIMABLE FROM
EPIDEMIOLOGIC DATA
But is formula (1) correct? For if not, the above argument fails.
I will now show that formula (1) may be incorrect even if the rate
ratio is based on data from an ideal epidemiologic study with an
enormous sample. Specifically we will suppose we have data from
a (hypothetical) very large well conducted randomized trial. A very
large well-conducted randomized trial represents an ideal
epidemiologic study because, in a large study, randomization
guarantees that there is no confounding by unrecorded common
causes of the exposure and disease: exposure is only determined by
the flip of a coin and a coin flip does not cause disease. Indeed, in
a large randomized study of 2n subjects, one can view
randomization as producing n pairs of carbon copies with respect
to the disease outcome of interest, with exactly one copy in each
pair being exposed and the other being unexposed. That is, if one
member of the pair would get the disease at age 50 when exposed,
and at age 60 when unexposed, then the same is true for her carbon
copy. This statement is more than mere metaphor. Specifically, it
is a mathematical theorem that this statement becomes closer and
closer to being precisely correct as the size of the trial increases,
and furthermore any logical conclusion one draws concerning the
results of a large randomized trial under the assumption that each
exposed person has an exact unexposed carbon copy (with respect
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to disease outcome) will be a valid conclusion. This theorem gives
readers without advanced mathematical training a license to use
the carbon copy assumption as a walking stick or crutch (as needs
be) to aid them in analyzing a large trial.
Thus armed with our crutch, let us analyze a trial. Table 1
presents the data on a representative subset of size 10 from a
hypothetical large randomized trial in which at age 20, 500,000
subjects are randomized to the purported hazardous exposure and
five hundred thousand subjects remain unexposed. To keep matters
simple the disease outcome is death from any cause and all
subjects are followed to extinction. In Table 1 the 5 exposed
subjects die at ages 40, 50, 60, 70, and 80 while the five unexposed
die at ages 50, 60, 70, 80, and 90. We will suppose the data on the
total 1,000,000 subjects is just 100,000 copies of Table 1, in order
to spare us keeping track of 1,000,000 different individuals. The
rate ratio in Table 1 is by definition the death rate in the exposed
divided by the death rate in the unexposed. To calculate the death
rate in the exposed, we divided the number of deaths in the
exposed (5) by the total number of years lived by exposed subjects
(beginning at age 20 when the study began). Thus the rate in the
exposed is 5/( 20 +30 + 40 + 50 + 60)= 5/200 deaths per year and
the rate in the unexposed is 5/(30 + 40 +50+60+70) = 5/250 deaths
per year. Thus the overall rate ratio is 5/200 divided by 5/250
which is 1.25. Thus if we use formula (1) to calculate the
probability of causation, we obtain PC = (1.25-1)/1.25 = 0.2 = 1/5
which is less than ½ and thus no compensation would be awarded
to the plaintiff.
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TABLE 1—AGE AT DEATH FOR 10 STUDY SUBJECTS
Death rate in
deaths/year

Age in years
20
5 exposed
subjects
5 unexposed
subjects

30

40

50

60

70

80

1

1

1

1

1

1

1

1

1

RR = 5/200 = 1.25
5/250

90
5/200
1

5/250

RR = (1.25-1) = 0.2
1.25

Let us now see if formula (1) gave the correct answer. To do so
we will use the carbon copy assumption but before doing so we
must think a bit more about just what the assumption entails.
Consider a given exposed subject, Helen, who is observed to die at
age 60. Helen would have died at some unknown age x if she had
been randomized to non-exposure. Under the carbon copy
assumption we are assured that, among the unexposed subjects in
Table 1, there is a carbon copy for Helen who dies at exactly the
age x that Helen would have died if unexposed. But, since we do
not know x, we cannot determine which of the unexposed persons
is Helen’s carbon copy. We conclude that although we may
assume each exposed person has an unexposed carbon copy,
nonetheless the data collected in the trial provides absolutely no
information as to which unexposed person is the carbon copy of a
given exposed person. Thus there are many possibilities consistent
with the trial data in Table 1.
Table 2a shows one such possibility. In the table, carbon copies
are linked by arrows. According to this linkage, four of the five
exposed individuals would have died at the same age had they
been unexposed, while the fifth exposed person died prematurely
due to her exposure. Thus the probability of causation is 1/5, which
agrees with that obtained using formula (1). If a PC of 0.5 was the
mandated legal cutoff, the judge would have been correct in his
decision to dismiss the suit based on formula (1).
[Technical note: The perceptive reader might disagree by
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arguing as follows. If (i) the judge believed that the PC was 1/5 in
the exposed population and thus that exactly one of the five
exposed subjects was harmed by exposure and (ii) from the study
data in Table 1, the judge had no way of knowing which of the 5
exposed subjects was the subject who died prematurely, he would
be correct in assigning a probability of causation of 1/5 to each and
thus in dismissing the suit. But in fact, given (i), the judge can
logically deduce from the data in Table 1 that the exposed person
who died at 40 must be the individual harmed and thus that (ii) is
false. As a consequence the judge should have concluded that PC
for the 4 other exposed subjects was zero, but that PC was one for
the subject dying at 40 and therefore the latter subject should have
been compensated. However, although (ii) is false in our highly
simplified and stylized example in which all subjects die at one of
6 distinct ages and the earliest death age in the exposed is strictly
less than in the unexposed, nonetheless (ii) will be true in a
realistic study. This is because in a realistic study both the exposed
and unexposed study subjects will have a positive (albeit small and
different) probability of dying at any age. As a consequence, given
(i), in a realistic study, the judge is correct to dismiss the suit.]
TABLE 2A—AGE AT DEATH FOR 10 STUDY SUBJECTS—ARROWS
LINK CARBON COPIES
Age in years
20

5 exposed
subjects
5 unexposed
subjects

30

Death rate in
deaths/year

40

50

60

70

80

1

1

1

1

1

1

1

1

1

90

5/200

1

5/250

Probability of causation 1/5 =.2
Total years of life lost due to exposure = 1 x 50 = 50

However Table 2b considers a second possible carbon copy
linkage that, like Table 2a, is also consistent with the data in Table
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1. Under this possibility, each exposed individual died ten years
prematurely due to her exposure. Thus the probability that
exposure was a substantial contributing factor to an exposed
subject’s death is 5/5=1, since it contributed to every exposed
subject’s demise. Since the PC is 1, we conclude under this carbon
copy linkage scenario, the quantity 1/5 calculated using formula
(1) is not the PC and the judge’s ruling to dismiss the case was in
error.
TABLE 2B—AGE AT DEATH FOR 10 STUDY SUBJECTS—
ARROWS LINK CARBON COPIES
Death
rate in
deaths/
year

Age in years
20

5 exposed
subjects
5 unexposed
subjects

30

40

50

60

70

80

1

1

1

1

1

1

1

1

1

90

5/200

1

5/250

Probability of causation = 1.0
Total years of life lost due to exposure = 5 x 10 = 50

This example has taught us that epidemiologic data, even ideal
epidemiologic data such as that in Table 1, although sufficient to
determine the rate ratio is not sufficient to determine the
probability of causation. The probability of causation is not in
general given by formula (1). Rather its magnitude depends
critically on which unexposed person is each particular exposed
person’s carbon copy and the data provide absolutely no
information on the matter. Indeed, whenever the rate ratio exceeds
1.0, the data will always be consistent with a carbon copy linkage
scenario analogous to Table 2b in which exposure contributes to
each exposed subject’s death and thus the PC is 1. Therefore an
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epidemiologist who testifies (as many have) that PC is given by
formula (1) is either giving false testimony or has failed to read
and/or understand the published literature, since the relevant
papers refuting formula (1) were published over 15 years ago in
leading epidemiologic, biostatistical, and risk analysis journals.
II. EXPECTED YEARS OF LIFE LOST AND COMPENSATION
Since the probability of causation cannot be determined from
even ideal epidemiologic data, how should compensation claims be
adjudicated? Let us return to Tables 2a and 2b but now, let us
calculate the total number of years of life lost (YLL) due to the
exposure. Under the carbon copy linkage scenario of Table 2a, the
YLL due to exposure is 50, the entire loss being suffered by a
single individual. Under the scenario in Table 2b the YLL is also
50, 10 years being lost by each one of the five exposed subjects.
These calculations are an example of a general phenomenon. In a
large ideal epidemiologic study, one can accurately determine the
total number of years of life lost due to exposure because the total
YLL depend only on the data and not on the unknown carbon copy
linkage scheme. On the other hand neither the probability of
causation nor the correct apportionment of the total number of
YLL among the exposed subjects can be empirically determined
from the data, since both depend on the unknown and empirically
unverifiable true carbon copy linkage scheme.
Nonetheless, I believe that awards in compensation cases
should be proportional to expected years of life lost calculated
under some reasonable agreed upon linkage scheme. Only in this
way will the award system serve the public health and “law and
economics” goal of providing rational properly-calibrated
economic incentives for defendants to avoid exposing plaintiffs to
hazardous substances. Specifically, under such an award scheme,
and given good epidemiologic data, the total payment made by the
defendant to the plaintiffs will be proportional to the total number
of YLL (and thereby does not depend on the chosen carbon copy
linkage scheme). The defendant then appropriately pays for each
year of life that he has cost the plaintiffs, providing a clear
incentive to minimize years of life lost. Under this scheme, the
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remaining question is how to divide the total award to the plaintiff
class among the individual plaintiffs. This must be negotiated
within the class because the distribution of YLL among the class
members cannot be empirically determined even from ideal
epidemiologic data, as the distribution depends on the unknown
true carbon copy linkage scheme.
The true carbon copy linkage scheme is determined by the
unknown biological mechanisms (at the sub-cellular and genetic
level) by which exposure causes disease.
III. FURTHER PROBLEMS WITH COMPENSATION BASED ON THE
PROBABILITY OF CAUSATION
Suppose, contrary to fact, we could determine the PC from
epidemiologic data via formula (1). Even then a compensation
scheme that pays in proportion to years of life lost would be much
preferable to one that only compensates plaintiffs whose PC
exceeds ½ (or equivalently that RR exceeds 2). To see why
consider the workers at a nuclear facility. If “RR greater than 2”
were the legal doctrine, companies would have no incentive to
decrease the amount of daily radiation exposure sustained by the
workforce. Instead the companies’ incentive would be to rotate or
replace workers just before their cumulative exposure was large
enough for RR to exceed 2. Indeed such a rotation policy is
common in the nuclear industry. If the cancer response to radiation
is linear in accumulated dose and without a threshold, then rotation
saves the company compensation costs at the expense of workers
lives. Specifically the total number of deaths caused by radiation
exposure would depend only on the total radiation dose received
by the worker population (regardless of the dose per worker). Thus
rotation has no effect on the number of radiation-induced deaths. It
only serves to distribute those radiation-attributable deaths over a
larger worker population, allowing the company to avoid paying
any compensation. This is disastrous public health policy.
Even compensation schemes that would pay in proportion to
the probability of causation (without a threshold of ½ ) have a
serious problem with fairness. Under such a payment scheme, the
estate of a 40-year old and of an 80-year old would be equally
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compensated for the same probability of causation. But the forty
year old has suffered a greater loss, because the 40-year old had
some 45 years of expected life cut short by her exposure, while the
80-year old had less than 10. This examples points to the fact that
even if one wanted to use probability of causation to determine
culpability, damages should be assessed in terms of expected years
(or quality years ) of life lost.
IV. A BACKDOOR INTO COMPENSATION BASED ON EXPECTED
YEARS OF LIFE LOST
Therefore, consider a compensation scheme that mandates an
award proportional to the expected number of years of life lost on
the hypothesis that exposure to the defendant’s product caused the
plaintiff’s death (i.e., the damages) multiplied by the probability of
culpability (i.e, by the probability the hypothesis is true). This
probability is, of course, precisely the probability of causation. To
implement this scheme one must assume a particular empirically
unverifiable carbon copy linkage scheme. It can be proved that this
compensation scheme is mathematically equivalent to simply
paying in proportion to overall expected years of life lost under the
assumed carbon copy linkage scheme. It therefore follows from
our earlier discussion that the total damages paid by the defendant
will be proportional to the total years of life lost due to the
hazardous exposure and will not depend on the particular carbon
copy linkage scheme. Indeed this conceptual separation of the
award into a product of a damages part proportional to expected
years of life lost (on the hypothesis that exposure to the
defendant’s product caused the plaintiff’s death)
times a
culpability part proportional to the probability of causation may be
a politically attractive approach to pushing for change in the
current compensation policy in the direction of a more rational
policy that pays in proportion to years of life lost.
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V. THE PROBABILITY OF CAUSATION VERSUS YEARS OF LIFE
LOST: SOCIAL, ETHICAL AND LEGAL CONSIDERATIONS
I have argued that award schemes that pay in proportion to
years of life lost are economically rational but that award schemes
based on probability of causation are not. More generally, expected
years of life lost is a more informative summary of exposure effect
than the probability of causation, since it takes into account when
(instead of just whether) exposure caused the death. Despite these
advantages of years of life lost, in certain settings there may be
ethical, social, or legal reasons for preferring to base compensation
on the probability of causation.
A. Example 1
Suppose two apparently healthy 40-year old men were killed
instantly when the brakes of a car in which they were traveling
failed due to a manufacturing error. Upon autopsy, one of the men
was found to have undiagnosed metastatic lung cancer. The second
had no underlying medical illness. If compensation is to be paid in
proportion to the probability of causation, then full compensation
would be paid to the estates of both men, since the probability is 1
that their deaths were due to brake failure. On the other hand, if
compensation is to be paid in proportion to years of life lost, the
man with the metastatic lung cancer would receive much less
compensation than the man with no underlying illness. It is clear
that one could raise legal, ethical, and social questions as to the
propriety of differentially compensating the families of the two
men in this setting.
Examples such as this show that choice of a measure can
involve issues beyond science, public health, or mathematics. To
further illustrate the sort of legal, social, and ethical questions
brought out by this example, consider the following modification.
B. Example 2
Suppose in the previous example that the first man had in fact a
recently diagnosed localized peripheral lung cancer for which he
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was to be operated on in one week’s time (instead of undiagnosed
metastatic lung cancer). Medical experts had given him a 60
percent chance of a complete cure and a 40 percent chance of death
from metastatic disease within 5 years. Should the damages
assessed against the car manufacture be less for the first rather than
the second man if the first man had a 40 percent chance of being
dead of lung cancer in 5 years? What if, one year later, a cure for
the dead person’s cancer was discovered?
VI. NON IDEAL EPIDEMIOLOGIC DATA
Heretofore, I have assumed that data from a large ideal
epidemiologic study are available. In practice, sample sizes may
not be large and there may be unquantified biases due to
uncontrolled confounding, misclassification, and measurement
error. These sources of uncertainty add greatly to the difficulty and
complexity of evaluating epidemiologic data for one can no longer
assume that the empirical rate ratio, calculated from the
epidemiologic data is equal to the rate ratio that would be found in
a large well-conducted randomized trial. This latter rate ratio we
will call the causal rate ratio. I conclude by briefly discussing the
consequences of having less than ideal epidemiologic data.
When assessing causality, epidemiologists measure the
strength of association by the empirical rate ratio: the ratio of then
rate of disease in the exposed to that in the unexposed. If the rate
ratio is 10 or greater it is hard-to-imagine unmeasured risk factors
or unconsidered biases could be responsible. On the other hand, if
the empirical rate ratio is 1.2, it is relatively easy to suppose that
unmeasured confounders or uncontrolled biases could explain the
association and therefore that the causal rate ratio is 1. This is true
even if the study population were of sufficient size to produce
narrow confidence intervals for the empirical rate ratio (e.g., (1.1,
1.3)) and an extreme p-value (e.g., p < 0.001).
Unfortunately, the public health benefits of controlling
(regulating) exposure are best measured in terms of the number of
lives saved (or the amount of serious morbidity prevented) per
thousand individuals exposed multiplied by the expected number
of years of additional life per life saved (which, in total, is the YLL
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from failing to regulate the exposure). The number of lives saved is
proportional to the causal rate difference rather than the causal rate
ratio.
To help understand the public health implications of these facts
consider the following example. The death rate from coronary
heart disease (CHD) is over 200 times that of soft tissue sarcoma.
Thus, a causal rate ratio of 1.2 for CHD corresponds to a much
larger causal rate difference than a causal rate ratio of 15 for soft
tissue sarcoma [since 200×(1.2-1)=40 is approximately three times
greater than (15-1)=14]. Therefore, it is far more important to
regulate an exposure associated with a causal rate ratio of 1.2 for
CHD than an exposure associated with a causal rate ratio of 15 for
soft tissue sarcoma. However, if the causal rate ratio for CHD is
1.2, it is likely that the empirical rate ratio will be less than 1.5 in
any study with sufficient power. In such circumstances, it will not
be possible to reach a scientific consensus that the true causal rate
ratio is greater than 1 because of concerns about unquantified
potential biases. In contrast consensus would exist that the causal
rate ratio for soft tissue sarcoma is greater than 1. Therefore the
exposure which actually takes far fewer lives would be
preferentially regulated. Similarly, the infrequent exposure-caused
deaths from soft tissue sarcoma would be compensated in the
courts while the more frequent exposure-caused deaths from CHD
would go uncompensated.
It follows that an improved tort system will never, in itself,
succeed in adequately protecting the public health; one must also
regulate exposure to substances that, based on current evidence,
are suspected of being harmful, even in the absence of scientific
consensus as to harm.
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FDA REGULATORY REQUIREMENTS AS
TORT STANDARDS
Richard Merrill*
INTRODUCTION
There are essentially two contexts in which laws encounter
agency-produced and agency-analyzed science. One is in the
context of reviewing regulatory decisions—a context governed at
the federal level by the Administrative Procedure Act, at the state
level by state administrative procedure acts, and sometimes by
specific statutes that authorize domestic regulatory activity.
Appellate judges may encounter, and federal judges surely do
encounter, cases in which a party is petitioning for direct review of
an agency science-based decision. Trial judges however, are much
more likely to encounter agency-assessed science in a second
context—private litigation in which the work of a regulatory body
is claimed to be either irrelevant, or highly pertinent, to the
disposition of the case. Therefore, this paper will focus on
regulation of products that often give rise to claims for civil
liability.
In confronting such claims, judges and juries address many
complicated scientific questions bearing on whether a product is
capable of causing the kind of harm that the plaintiff experienced
and whether the use of or exposure to the product caused the harm
that the particular plaintiff is suffering from.
Beyond causation, there are also questions about whether the
manufacturer or discharger of the product took the precautions that
were necessary to minimize or reduce the risk associated with its
* A.B., M.A., LL.B.; Daniel Caplain Professor of Law at the University of
Virginia School of Law.
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production or use. This is the question of breach of duty. This
inquiry has two dimensions—what precautions were in fact taken,
and what precautions did the responsible regulatory agency require
to be taken to minimize the risks. These questions—involving
knowledge about risk and measures taken to avoid risk—are as
important as the questions about causation.
Most of the products that give rise to tort claims in today’s
America are at least potentially regulable by some federal agency,
sometimes by both a federal and counterpart state regulatory
agency. But these targets of litigation are not all subject to the
same level or type of regulation, as can be seen with both the Food
& Drug Administration (FDA) and Environmental Protection
Agency (EPA).1 These two agencies are possibly the most
important public health regulatory agencies operating in
Washington. The FDA has been in business for ninety-eight years.2
The EPA’s experience is much briefer but it is surely the most
science-dependent regulatory agency in Washington. Most of the
products or pollutants that give rise to civil claims today fall within
the jurisdiction of one of these two agencies.
My immediate aims are quite modest. I hope, first, to get you
to think about how the duty that the civil justice system might
impose upon product manufacturers or pollutant dischargers
should be looked at in light of the regulatory requirements the
manufacturer or the discharger was subject to. Second, I want to
demonstrate that regulatory systems are not all the same in their
expectation for care-taking.
The horn book law in this area of civil liability is
straightforward. We all remember it from our torts class. Violation
of a regulatory standard is negligence (or some form of “fault”) per
se in almost every jurisdiction in the United States.3 If the
1

See Michael A. Friedman, M.D., What Is the Value of an FDA Approval
in a Judicial Matter?, 12 J.L. & POL’Y 559 (2004); Robert S. Sussman, Science
and EPA Decision-Making, 12 J.L. & POL’Y 573 (2004).
2
21 U.S.C. §§ 1-3 (2003). The FDA was empowered by the Food and
Drugs Act of 1906, which was supplanted by the Federal Food, Drug and
Cosmetics Act of 1938.
3
AARON D. TWERSKI, JAMES A. HENDERSON, TORTS: CASES AND
MATERIALS (Aspen Law & Business 2003).
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defendant failed to take precautions that a regulatory agency
required, this will usually end the inquiry into whether the
defendant fulfilled its civil law responsibility. There is a
counterpart proposition of narrower reach, namely that compliance
with regulatory requirements is admissible as evidence of due care,
but it is not conclusive.4 These companion propositions assume,
and many cases say, that regulatory standards are minimum
standards, i.e., the least that the legal system is entitled to expect,
but not necessarily all that the legal system is entitled to expect.
Roughly a decade ago the American Law Institute (ALI)
undertook a study of product and process injuries.5 This was not a
“Restatement” exercise, but the resulting report purported to be a
synthesis and critique of legal developments in an arena now come
to be known as product liability or toxic torts. The project was
headed by some of the ablest scholars now working in the United
States, including Robert Rabin of Stanford Law School, and
Richard Stewart, now of New York University.6 The report they
produced for the ALI suggested that in some circumstances, most
pertinently in suits involving FDA-approved prescription drugs,
regulatory requirements should be understood as the authoritative
assessment of the benefits and risks of a product and express the
legal system agency’s authoritative judgment about how best to
minimize those risks. If the agency had access to all of the
evidence about the product’s risks that was later available in a
lawsuit, a holding that the manufacturer should have taken
additional precautions would create conflict between the common
law tort system, on the one hand, and the regulatory system that
Congress has established for guarding against and minimizing
product and process injuries.7
4

Id.
AM. LAW INST., REPORTERS’ STUDY ON ENTERPRISE RESPONSIBILITY FOR
PERSONAL INJURY (1991) (the Project on Compensation and Liability for
Product and Process Injuries, later renamed the Project on Enterprise
Responsibility for Personal Injury).
6
Id. See also Robert Rabin, Reassessing Regulatory Compliance, 88 GEO.
L. J. 2049 (2000); Richard B. Stewart, Regulatory Compliance Preclusion of
Tort Liability: Limiting the Dual-Track System, 88 GEO. L. J. 2167 (2000).
7
AM. LAW INST., supra note 5.
5
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The immediate question is: Do those observations have any
relevance in the context of the work that FDA does today?
The FDA administers one basic statute: the Federal Food, Drug
and Cosmetic Act, enacted in 1938.8 It has been amended
numerous times since then to expand the regulatory expectations
for products under FDA’s aegis, but these amendments have not
fundamentally changed the scope of the agency’s regulatory
responsibilities. Those responsibilities are framed by five product
categories for which the regulatory system has very different kinds
of expectations.
The five product categories are cosmetics, food, therapeutic
drugs, medical devices, and, finally, dietary supplements, a fifth
category created by statute in 1994.9 These five categories
encompass many of the products that give rise to civil lawsuits in
the United States today. Drugs and medical devices lead the list.
We do not have many tort claims challenging the safety of food
substances and relatively few involving the safety of cosmetics.
The descriptions that follow are general. They do not take
account of the possibility that in a particular case the basic
requirements I have ascribed to FDA may not have been omitted or
might have been added to.
1. Cosmetics
In regulating cosmetics, the agency functions like a highway
patrolman. Its inspectors look out for products that are dangerous
to health, about which it can, like a highway patrol man, do
something. That something is to initiate administrative or judicial
enforcement action on the premise that the product is not as safe as
the law expects it to be, or that the product is not labeled as the law
expects it to be labeled.10
In a nutshell, what the law says to a cosmetics manufacturer is:
“Don’t injure and don’t mislead buyers of your products.” The law
8

21 U.S.C. §§ 1-3 (1938).
21 U.S.C. § 301 (1997).
10
PETER BARTON HUTT & RICHARD A. MERRILL, FOOD & DRUG LAW:
CASES & MATERIALS (2d ed. 1991).
9
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FDA administers imposes no obligation on cosmetic manufacturers
to do any testing of the products. Of course, manufacturers
routinely do testing, but that is not because FDA demands it. Nor
does the law give FDA any authority to evaluate the results of the
manufacturer’s testing before the product goes on the market. FDA
regulation of cosmetics is entirely ex post.
2. Food
With an important exception, each of the foregoing statements
about FDA’s regulation of cosmetics describes its regulation of
food. A seller of food may put it on the market, after whatever
testing it believes it prudent to do, without ever contacting FDA.
The law says that food can not harm consumers and FDA may take
measures after the fact to curtail the marketing of food that it
believes harmful. FDA’s labeling requirements for food are more
elaborate than for cosmetics, but they too can be summarized as
saying: “Don’t mislead and don’t lie about the composition or
utility of your product.”
Again, in regulating foods substances, FDA functions like a
highway patrol officer. The agency devoted substantial resources
to this activity. Hundreds of FDA inspectors are engaged in
investigating food establishments. They occasionally visit grocery
stores. They follow up reports of food poisoning and the like. But
FDA does not have authority to require pre-market approval for
food products.
The notable exception is for new food ingredients, which under
the law are defined as “food additives.” Imagine someone who
hopes to develop and market a new non-nutritive sweetener—
something lower in calories than sugar, perhaps with other useful
traits. The FDEC Act requires that the developer of this sweetener
go to FDA and secure agency approval of its safety.11 Utility is left
to the marketplace, but safety is the FDA’s judgment. It is a
judgment made in advance of the introduction of any new food
ingredient.
However, for reasons that will be obvious on a moment’s
11

21 U.S.C. § 349 (2003).
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reflection, the FDA’s safety judgment will not ordinarily be based
on human evidence. It is generally considered unethical to conduct
experiments of a new chemical in human subjects unless the
chemical offers some therapeutic benefit. Thus, while we do test
drugs in human subjects we do not test food additives in human
beings before they enter the marketplace.
The law requires the sweetener inventor to conduct elaborate
long-term animal feeding experiments designed to explore possible
ways in which the substance might be harmful to human beings.12
The FDA may then restrict the level or frequency of its use,
extrapolating from the results in laboratory animals.
3. Therapeutic Drugs
My third category is therapeutic drugs. The law’s requirements
for drugs are quite different than those for cosmetics and food—
and the differences should matter to judges.
All new drugs require FDA approval for safety and
effectiveness before they may be marketed. Since all drugs have
side effects—some rare, some mild, some frequent—that need to
be guarded against, a central feature of FDA approval is the label,
with its instructions and warnings, that the agency prescribes at the
time that it approves the product.
When FDA approves a new drug for marketing, it is making a
judgment about relative benefit and risk, and it mandates the
instructions—conventionally directed to the physician, not to the
patient—about measures necessary to minimize risks and
maximize benefits. The agency’s approval of a drug represents a
judgment that the product, when used in accordance with the label
instructions, is reasonably safe, taking into account its medical
benefit.
In contrast with its approval of a food additive, FDA approval
of a drug is based on randomized clinical trials in human beings.
Such trials may extend over months or even years. Perhaps as
many as 5,000, possibly even 10,000, patients will have been
exposed to the drug and their experience analyzed before the FDA
12

Id.
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is prepared to judge the drug safe and effective. The results of
these clinical studies are carefully reviewed by the agency, and
their design and conduct are often reviewed in advance.13
FDA can revise the terms of its initial approval of a drug by
requiring changes in the labeling or, less often, in the composition
of the product. Manufacturers must submit to FDA information
that they receive about experience with the drug that suggests the
risks are greater or different than originally anticipated. The legal
duty to report adverse events applies only to manufacturers, but
information about post-approval experience also comes to the FDA
from physicians, health care providers, and not infrequently from
public health authorities in other countries. In short, FDA
regulation of drugs involves a kind of ongoing oversight that is not
true of cosmetics or foods, or even food additives.
Over-the-counter (OTC) drugs could be thought of as a special
case. However, most of the non-prescriptions drugs that have been
introduced in the last fifteen years first came onto the market
through the FDA approval process for prescription drugs.14
4. Medical Devices
Medical devices, which give rise to civil claims with some
frequency, are subject to a different set of regulating requirements
than applies to drugs. The FDEC Act’s requirements for devices
were dramatically expended in 1976.15 The differences between
the requirements for devices and these for drugs potentially have
implications for the civil liability system.
There are two pathways by which a new medical device can
come onto the marketplace. One looks very much like the process
by which a new prescription drug gains FDA approval. Approval
requires a finding that the device is safe and effective—or, more
accurately, provides benefits that outweigh its risks. FDA approval
is based on the results of clinical trials in randomized human
subjects, whose data are submitted to, and closely evaluated by,
13
14
15

See Friedman, supra note 1.
HUTT & MERRILL, supra note 10.
21 U.S.C. § 321(h) (2003).
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FDA. For example, a new implant of almost any sort is likely to
have gone through this premarket approval (PMA) process.
But the law requires another pathway to the market for devices
that represent modest advances on the existing technology. For
such devices the law affords a less rigorous path to the market,
known as the 510K or pre-market notification process. To follow
this pathway the maker must give the FDA advance notice of its
plan to market the product and demonstrate, not that the product is
safe and effective based on clinical studies, but that it is
“substantially equivalent” to an existing device. This is a
significantly less rigorous burden than required by the PMA
process.
Several years ago, in Medtronic, Inc. v. Lohr, Justice Stevens
provided a lucid description of these two statutory pathways and
emphasized how they differ with respect to the question of whether
compliance with FDA’s requirements should afford a defense to
tort liability.16 The Medtronic case arose because the medical
device law, uniquely, contains a feature of special relevance to our
inquiry: Congress included a pre-emption provision in 1976 device
amendments.17 The provision states that no state may impose
requirements that are different from or in addition to the
requirements FDA has imposed to assure the safety of a device.18
The possibility that a tort verdict could be viewed as a
“requirement” that adds to FDA requirements has been the focus of
several dozen cases, mainly in the federal courts.19 Because most
medical devices have entered the market through the 510k
“substantially equivalent” pathway, they have received less
scrutiny from FDA than most therapeutic drugs.
5. Dietary Supplements
Dietary supplements are products that appeal to consumers
who desire their promised physical effects, but typically avoid
16
17
18
19

Medtronic, Inc. v. Lohr, 518 U.S. 470 (1996).
Id. at 470; 21 U.S.C. § 360k(a) (2003).
21 U.S.C. § 360k(a).
Caraker v. Sandoz Pharm. Corp., 172 F. Supp. 2d 1018 (S.D. Ill. 2001).
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overt claims about their health benefits. They are not promoted as
medicines. In 1994 Congress, for only the second time in the
agency’s history, amended the law to relax FDA’s regulatory
oversight category of products, which it called “dietary
supplements.” 20
As a result of this legislation FDA has no authority to require
evidence of safety for any dietary supplement. Whatever testing of
these products is done, is done voluntarily by the manufacturer.
Like manufacturers of cosmetics and ordinary foods, the maker of
a dietary supplement cannot lie about the product. The FDA must
be notified if the manufacturer intends to market a dietary
ingredient that has never before been used in the United States.
However, this is simply a mechanism for alerting the agency so it
can invoke its ex post authority to punish misleading labeling or
harmful products. It does not provide FDA an opportunity to exert
ex ante controls.
CONCLUSION
The primary message of this short essay is easily summarized.
In deciding what, if any, weight to accord, in a tort suit, evidence
that a product manufacturer has complied with a regulatory
agency’s safety requirements for the product, a judge should
understand precisely what the agency has required and why. This
is sound advice in general and especially important in the context
of suits to recover for injuries caused by products regulated by
FDA. FDA-regulated products account for roughly one quarter of
the consumer economy, but they are subject to very different types
and levels of safety regulation. Some products—notably
therapeutic drugs—are carefully assessed for safety before they are
marketed and must comply with detailed requirements for design,
manufacture, labeling, and marketing, which reflect FDA’s
considered judgment about what precautions are appropriate and
consistent with the health benefits they provide. And drug
20

The drug combination Phen-fen is not a “dietary supplement.” It may be
promoted for its effects related to diet, e.g., as a weight-reducing agent, but it
was marketed with claims that made it, under the law, a drug. Phen-fen therefore
required the kind of FDA approval used for drugs.
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manufacturers are under a continuing duty to share with FDA all of
the information they learn about the effects of their products in use.
The case for allowing tort recovery—and for imposing an
additional level of deterrence—is much stronger for cosmetics and
most foods, which are not required to undergo premarket review
for safety and thus carry no implication that FDA has assessed and
attempted to control their risks. Dietary supplements are similarly
subject only to ex post regulation for safety. The regulatory
scheme for medical devices is more complicated and a judge
should be attentive to the different levels of safety review required
for new devices and for variations of familiar devices.
FDA-regulated products are frequently the target of liability
suits because they are universally consumed and because many
medical products have the capacity to injure as well as the ability
to cure or prevent injury. The latter are subject to unusual levels of
regulatory control, a reality that should elicit careful and informed
judicial assessment.
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WHAT IS THE VALUE OF AN FDA
APPROVAL IN A JUDICIAL MATTER?
Michael A. Friedman, M.D.*
INTRODUCTION
The central role of the Food and Drug Administration (FDA) in
our daily lives is so great that no single, brief paper permits a deep
or nuanced discussion of any of its many components, much less
the legal framework of FDA drug provisions. Consequently, this
paper provides a condensed view of a few topics that, from a
judicial perspective, might be the issues of greatest interest to a
presiding judge.
The range of FDA responsibilities is vast and complex, and
includes food, medical devices, veterinary products, blood,
vaccines, cosmetics, and over the counter remedies.1 Here, I will
focus only on pharmaceutical products. In the interests of full
disclosure, my views are entirely personal (certainly not FDA’s)
and informed by my own experience. I have participated, one way
or another, in almost every aspect of the health care system that
might affect a judicial consideration. I have practiced medicine and
taught at an academic medical school. I have worked for the
federal government, both at the National Institutes of Health and at
the Food and Drug Administration (where I served as Acting
Commissioner). I have worked for a pharmaceutical manufacturer,
and now I am back in academia as President and CEO of the City
of Hope. This aggregate experience means, I hope, that my
* Michael A. Friedman, M.D. is President and CEO of City of Hope, a
federally designated comprehensive cancer center in Duarte, California.
1
See Dep’t of Health & Human Serv., U.S. Food & Drug Admin., Products
FDA Regulates, at http://www.fda.gov/default.htm (last visited Mar. 7, 2004).
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remarks will neither be perceived as too defensive of any one of
these institutions, or totally uninformed. But, there is always the
danger of a subtle, unintended bias.
Were I sitting on the bench and judging a case involving a drug
product, there are two questions I might consider with reference to
the FDA approval process. They would be: (1) is the regulatory
process a rigorous one and, (2) are the regulatory findings accurate.
These two concerns necessarily go hand in hand in determining the
evidentiary value of an FDA drug approval.
This paper consists of three parts: first, a very brief description
of the general process of pharmaceutical product development
(R&D), which provides relevant background about how research
information is generated by a pharmaceutical manufacturer and
presented to the FDA for review; second, an equally brief
description of the FDA review process; and third, an examination
of some of the characteristics and limitations of this review FDA
process.
I.

PHARMACEUTICAL R&D
A. The Process

The complex difficulties of developing a new drug product are
truly formidable. Figure 1 is a schematic that generally represents a
process that often takes more than 15 years.2 A substantial
component, perhaps one third, of this expensive and complex
process is the screening of molecules, in vitro testing, and animal
studies to try and identify a suitable biological target and find
molecules that affect that target in some clinically useful way.

2

See FDA CTR. FOR DRUG EVALUATION & RESEARCH, FROM TEST TUBE
PATIENT: IMPROVING HEALTH THROUGH HUMAN DRUGS (3d ed. 1999),
available at http://www.fda.gov/cder/about/whatwedo/testtube-full.pdf; see also
Richard J. Findlay, Originator Drug Development, 54 FOOD DRUG L.J. 227,
227-28 (1999) (stating that the development process for a new drug takes an
average of 14.7 years).
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FIGURE 1—TYPICAL DRUG DEVELOPMENT TIME

Discovery/Preclinical Testing
Laboratory and animal testing
Phase I
20-80 healthy volunteers used to
Determine safety and dosage
Phase II
100-300 patient volunteers used to
Look for efficacy and side effects
Phase III
1,000-5,000 patient volunteers used to
Monitor adverse reactions to long-term use
FDA Review/
Approval
Additional
Post marketing
Testing
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16
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Next, clinical testing in humans can begin. First, initial toxicity
and pharmacology studies (Phase I) are conducted, followed by
preliminary efficacy trials (Phase II), and then, large randomized
studies are used to definitely identify the benefits and get more
precise information about the toxicities of that particular medicine
(Phase III).
There are interactions between the industrial sponsor and FDA
throughout this entire sequence. At the end of this process, there is
FDA review and, if appropriate, approval for commercial
marketing. Thereafter, for almost every product there continues to
be additional post-marketing studies. The post-marketing studies
(Phase IV) are among the most important of all, because even after
a 15-year, $900 million effort, at the time of FDA approval there is
relatively limited prescribing information available. Simply put,
we learn progressively much more information about a product
over time.
As an investor, from a purely financial point of view, it would
probably be more prudent to invest in oil prospecting than in
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pharmaceutical development. With modern geology techniques,
wildcatting for oil wells is statistically more successful than
finding a new drug that goes to market. Perhaps only one in 5,000
screened candidate molecules even begins development. Only one
fifth of those actually complete clinical trials. Only one third of
those are finally completely approved by FDA. So, overall, the
odds of success for a new drug are not at all favorable.3 This
represents, if you will, a winnowing process through which all
products need to pass.
The costs of completing all these steps are enormous. In 1976,
the average cost of developing a new drug was about $167 million.
Today, it is in excess of $900 million.4 This figure does not mean
drug development is necessarily being well done nor that the data
derived from R&D studies are necessarily more valid, useful, or
appropriate. This is simply the conventional cost of performing this
kind of research to bring a product to market, and there are many
reasons why drug discovery and development are so very difficult.
B. Why Is Drug Discovery So Difficult?
The basic hurdle is that new drugs are, by their nature, new.
The targets are new; the toxicities will be new; the nuances of how
to use the product will be new.
Second, no matter how carefully we screen compounds in
animal model systems, the differences between mammalian species
are dramatic, vast, and incompletely understood. So, although we
may derive a lot of useful information from mouse, rat, and dog
studies, we do not have all the relevant information necessary for
human use.
Third, people vary and so do diseases. Even when we focus on
a particular disease category (like diabetes or cancer) we realize
3

Henry Grabowski, Pharmaceuticals: Politics, Policy and Availability:
Patents and New Product Development in the Pharmaceutical and
Biotechnology Industries, 8 GEO. PUB. POL’Y REV. 7, 8-10 (2003).
4
See FDA CTR. FOR DRUG EVALUATION & RESEARCH, supra note 2, at 15
(stating that a company like Hoffman-La Roche spends about $1 billion in
research worldwide). Parenthetically, while some in the pharmaceutical industry
are proud of this fact ($900 million cost), I think it is appalling.
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that there are many subtypes and forms. Moreover, nature tends to
be rather conservative. Just when you think you have found a way
of exploiting a biologic opportunity, you find that it is too toxic or
not medically successful. Another way of saying this is, you do not
get something for nothing in pharmaceuticals (or in medical
interventions of any sort). Science, notwithstanding what scientists
sometimes proclaim, is incremental and incomplete. For every
biologic question that is answered, a dozen more are raised that are
more vexing and more formidable. There certainly are no
shortcuts.
Furthermore, there are some very fine pharmaceutical
companies and very competent scientists who spend their entire
careers trying to develop better drugs. Yet, I think it is safe to say
that in this endeavor no one is truly an expert; no one has a full
understanding of the development process. It is getting more and
more difficult to develop new drugs and the business and scientific
decisions are very tough and the risks are very high.
II. FDA REVIEW
FDA review begins prior to the first human administration,
and, in a sense, never ceases. Even after a drug is approved for
sale, information is still gathered on that drug, albeit less
intensively, less formally, and less regularly. Nonetheless, it is still
gathered. Although the approval of a new product is a sort of
watershed, it is not the final point in understanding how to
optimally use that medication or what its side effects may be.
There are formal meetings that take place between FDA, the
drug sponsor, and the pharmaceutical company, all at specified
time points, usually before the initiation of major clinical trials.
Additionally, there are informal meetings that may occur any
time—telephone meetings, face-to-face meetings, and exchange of
written materials and so forth.
All of the animal data, the toxicology, and the pharmacology
data are reviewed, and then all of the clinical data are reviewed. In
fact, there is a scrutiny of the primary data. What does this mean?
There are often several thousand patients in the clinical dossier that
a company presents to the FDA. And, in fact, over the past two
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decades the size of that dossier has grown. Today, it is typical to
have 1,000 to 5,000 subjects. For some products as many as
40,000-50,000 patients/subjects may be studied. While 50,000 may
seem like a large number, it is actually only minimally satisfactory.
All the primary clinical information about the subjects—
pathology reports, x-rays, blood reports, etc.—is made available
for FDA review. Typically, FDA does not review every single case
record individually. In a study where there may be dramatic
benefit, however it would not be unusual to have FDA review
those materials that document the purported efficacy (and to do so
in some considerable detail). There are also on-site inspections. If
there are 100 hospitals that participate in a clinical trial, FDA may
visit some of those hospitals, go to the radiology department to
look at pertinent x-rays, or go to the medical record room to review
patient files to make sure that the data reported in summary form is
actually supported by the primary documentation.5
Formally noted review interactions occur when FDA meets
with the sponsor. These are summarized and memorialized. When
the entire body of information is finally prepared for a definitive
regulatory decision, there is often (but not always) a public
advisory committee meeting. A group of scientists and lay
representatives who do not have any overt conflicts of interest
analyze the dossier materials at a public hearing. The
pharmaceutical manufacturer makes a presentation, the agency
makes a presentation, there is time for comments from the
audience (from patient advocacy groups or individuals), and there
is an open discussion of the value and the toxicity of that product.
The United States FDA also communicates with sister foreign
regulatory bodies, such as the European Union Food and Drug
Administration and the Health Protection Agency of Canada, to
distribute information shared and perspectives.

5

See U.S. Food & Drug Admin., Ctr. for Drug Evaluation & Research, at
http://www.fda.gov/cder/about/smallbiz/humans.htm (last visited Mar. 7, 2004)
(describing Institutional Review Board’s procedures on-site inspections and data
audits designed to monitor all aspects of the conduct and reporting of FDA
regulated research).
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III. FEATURES OF FDA REVIEW
What are the characteristics of FDA review? Briefly, the
overall review process is a good and thoughtful one with a number
of strengths and advantages. First, there is no consistent or
systematic bias. This is a scientifically sophisticated, objective
review of information. The potential for conflicts of interests are
minimized. Every agency official or reviewer has personal, social,
economic, intellectual, philosophic, and even political
perspectives. These are certainly recognized, but their impact is
minimized within the agency. FDA staff overtly act in a way to
give the best, dispassionate review of information. Moreover, there
are multiple layers of expert review so that a junior reviewer has
her review scrutinized at the next administrative level and so forth.
Some very important product decisions are elevated, even to the
level of the commissioner, to assure that there is a critical reevaluation of all of the judgments and processes that have gone
into formulating that decision. To its advantage, this process is
moderately transparent. Except for patented intellectual property
and certain commercial confidential information, everything else is
disclosed to the public.6
So, the clinical information, the patient summaries that are
used to determine survival or toxicity or efficacy information, are
made available to the public for their scrutiny and evaluation. It
should be recognized that although the statutory basis for review
(the Food, Drug & Cosmetic Act, for example), directs that a
product be “safe and effective” in order to receive FDA approval,
this is really a relative standard, not an absolute one.7 As everyone
appreciates, nothing, and certainly no medication, is entirely
“safe.” It is well documented that an 81mg “baby” aspirin can
rarely cause a fatal stroke or a massive stomach hemorrhage. A
6

See U.S. Food & Drug Admin., Ctr. for Drug Evaluation & Research,
Institutional Review Boards and Protection of Human Subjects in Clinical
Trials, at http://www.fda.gov/cder/ (last visited Mar. 7, 2004).
7
21 C.F.R.§ 314.105 (c) (1999); Jill Wechsler, Risk Management Shapes
FDA Policies and Practices; Washington Report; Controls to Ensure Safety of
New Drugs, PHARMACEUTICAL TECH. Aug. 1, 2002, at 12 (stating that no drug is
100% safe).
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product that is given to millions of people every day can (in rare
instances), unfortunately, be lethal to a particular individual.
Similarly, nothing is universally efficacious. No matter how good a
product is, no matter how “effective” it may be for the majority of
patients, no product helps every single patient. And so we have to
recognize that the legal standards here are not ideal—rather, in the
real world, they are relative.
While FDA’s most comprehensive and most critical reviews
are the careful assessments made at the time of initial product
approval, this may not be the only important review. There is
routine monitoring of accumulated data after a product is made
commercially available.8 But this capture of post-marketing
information tends to be relatively inconsistent. Consequently, only
infrequently does formal FDA re-review have the same
characteristics as the primary review and approval. The initial
review is a powerful means for detecting large biologic signals.
Dramatic benefit or unusual or frequent side effects can be easily
recognized. However, this initial review is less effective for
detecting subtle (but important) signals. This should not be
construed as a criticism of the FDA reviewers or the process as it
exists. It is just that for very subtle toxicity, or side effects that are
inconsistently or unpredictably observed, or toxicities commonly
attributed to other factors, the initial review may have limited
utility.
One source of confusion is with the evaluation of common or
mild toxicities. A brand new product may cause headache. But,
headache is a rather common complaint (one that people
experience all the time). It is difficult to distinguish between a
headache that is a side effect of a drug and a headache that we all
suffer (for any number of reasons). The ability to detect rare, but
critically meaningful adverse events may not be simple; thus there
are clear limitations of the regulatory approval process. For
example, the number of patients included a typical dossier that is
submitted by a drug company for FDA review today will almost
certainly grow in size over the next decade. With a clinical sample
8

Lara Noah, Informed Consent and the Elusive Dichotomy between
Standard and Experimental Therapy, 28 AM. J.L. & MED. 361, 394-400 (2002).
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denominator of 10,000, you can reliably detect an important, novel
toxicity (one typically identified in the average package insert) at
about the 1% level. However, you might need 750,000 subjects to
even be able to accurately perceive a rare (but lethally important)
toxicity and recognize that it is a real signal (and not just
confounding background noise).
In practice, drug recalls and civil actions are based upon
critical side effects occurring in only 1 in 250,000 to 1 in 500,000.
So, a drug like Duract, a non-steroidal anti-inflammatory drug that
caused fatal liver toxicity extremely rarely, was not clearly
perceived to be a risk until some 2.5 million people had taken it.9
While the number of people who suffered serious liver toxicity was
extremely small, the drug was removed from the market because it
is unacceptable to have even this tiny chance of liver toxicity when
there are inexpensive, safer, and easily available alternatives (such
as ibuprofen).
In order to reliably detect a rare but important toxicity,
however, you may need many millions of individuals exposed,
although it is inconceivable that you will have millions of
individuals evaluated as part of the primary review. Were that the
case, almost no new drug would ever be approved. So, no matter
how good the initial screen is, it will only be later, when the drug is
in widespread distribution and broad use, that you are able to
detect some of the most critical and important side effects.
If, as I maintain, that FDA review is rigorous but imperfect,
there are several sources of “error” that need consideration. By
“error,” I mean conclusions, which at a point in time appear to be
valid, but which actually are not (that is, they are different from
reality). The most infamous, but actually the rarest cause of error,
is outright fabricationthe determination that the submitted
dossier is purposefully false. For example, this might happen if the
investigator did not do the experiment or faked patient data. Such
occurrences are very dramatic and they are usually well
publicized.10 By every measure they seem to be exceedingly
9

Barbara A. Noah & David B. Brushwood, Adverse Drug Reactions in
Elderly Patients: Alternative Approaches to Postmarket Surveillance, 33 J.
HEALTH L. 383, n. 7 (2000).
10
See FDA CTR. FOR DRUG EVALUATION & RESEARCH, supra note 2, at
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uncommon, but they certainly do occur.
Such falsifications are detected by scientific replication. For
instance, if a manufacturer fraudulently claims that it “has a
treatment that cures AIDS patients,” that medicine is thus
approved, and then lots of other physicians prescribe that marketed
medication and it does not cure AIDS patients, scientific journals
will begin to publish studies that say the medicine does not in fact
work. The product will be recalled or reexamined because
scientific replication will eventually show that there has been a
major lie.
More commonly, but still relatively uncommon, is sloppiness.
The distinction between purposeful and accidental error from a
patient point of view is null. By this I mean that although the one is
evil and the other is just clumsy, they are both utterly
unacceptable. Misinformation, no matter how innocently
generated, still does harm. But how do you guard against
sloppiness? It is by that elaborate system of reviewing primary
patient records, comparing data tapes and files to the original
materials, and making sure that data entries are accurately
transcribedissues as simple as making sure that you do not mix
up records from Patient A with Patient B, or Study 1 with Study 2.
One difference between these types of “errors” is that
sloppiness is not systematic. It results in results that are as often
positive as negative. If an investigator is simply mischaracterizing
information, he might record that the patient got better when, in
fact, the patient got worse. However, it is just as likely to say the
patient got worse when the patient actually got better.
Again, this “error” is detected by scientific replication, and it is
not a commonly encountered problem. What is a much more
common and serious confounding variable is biologic
heterogeneity.11 In fact, it is universal. By this I simply mean that
everyone is different. This is obvious, but it is an underappreciated fact. With respect to age and gender, race and comorbid conditions people vary greatly. Some people have

24-25 (discussing fabrication of some medical experiments in which the patients
were unknowingly subjected to certain drugs).
11
See U.S. Food & Drug Admin., supra note 6.
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hypertension; some have diabetes; some have asthma. Some
people have several kinds of diseases simultaneously. How do
those co-morbid conditions influence an interpretation of the risks
or benefits of a medicine? Someone may be taking an
antihistamine and also may have a history of migraine headaches.
Everyone has different medical conditions and has a different
constellation of physical attributes and findings. Likewise, not only
must one consider concurrent prescription medications, one must
also consider dietary supplements, or vitamins, or other over-thecounter medications.
Finally, there is the overwhelming condition of humanness—
our mosaic genetic uniqueness. It is what makes people
wonderfully varied and also makes it so terribly difficult to
develop new drugs. Since everybody is biologically different,
trying to characterize how a product will affect a whole population
of people is going to necessarily be imperfect and imprecise.
What are some of the explanations for lack of efficacy or
severe toxicity? These are questions encountered every day by
judges on the bench. Someone says, “I didn’t get the benefit that
was promised.” Or, “I got a toxicity that I didn’t anticipate or I
wasn’t warned about.” There are a large number of possible
reasons, but commonly encountered ones include the following:
First of all, the patient may have had the “wrong” condition. There
may have been a misdiagnosis. Perhaps the physician thought that
the patient had diabetes, when actually the patient had a rare form
of adrenal tumor. Both conditions can result in elevated blood
sugar but there was a misdiagnosis. The patient was treated with a
medicine appropriate for diabetes, but the patient actually had a
different disease. Perhaps the patient actually had diabetes, but the
doctor mistakenly prescribed a medication that he thought was for
diabetes. Perhaps this particular medicine really is not effective for
diabetes patients—he made a mistake. Or there was simple
confusion—the name of two medicines sound similar, or the
pharmacy dispensed the wrong drug, or the physician was sleep
deprived that day, or whatever other excuse.
Alternatively, the medication prescribed was completely
appropriate for that condition, but it was prescribed at the wrong
dose or schedule. Instead of taking it for two weeks, the patient
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took it for one day. Or the patient took it every other day. Or the
patient stopped taking the medication before they were supposed
to. Was that because of physician error? Did the physician write,
“Take this every day for two weeks and do not stop.” Or, “Take
this indefinitely?” Or was there patient error? The patient may say,
“You know, I just do not like to take drugs. I know that doctor
gave me the medicine, but I am not going to take it.” Or, “I am not
going to take it three times a day. I will take it once a day. And
maybe I won’t take it for two weeks. I will take it for two days.”
There is also recognized heightened sensitivity to toxicity for
certain patients with certain disease or metabolism variants.12 We
know that in every drug package insert there is information on how
many patients are likely to have a toxicity (such as a skin reaction).
Although there is general information, we are usually unable to
accurately predict which particular patient will have which serious
side effect.
Moreover, we may be able to describe side effects, but there
may be disagreements about what constitutes a major “side effect.”
It is like definition of major surgery (popularly attributed to Mel
Brooks). That is, “minor surgery is anything that happens to
someone else, but major surgery is any procedure that I have.”
Moreover, for patients who are critically ill and have few if any
alternatives, the tolerance for more toxicity is greater.13
Finally, (sadly) there are a host of unknown factors that
physicians and scientists poorly understand which determine
efficacy and toxicity. In this regard, the importance of accurate
adverse event reporting cannot be exaggerated. Unfortunately,
however, these events are only infrequently reported. It is even
difficult to ascertain what fractions are properly captured. It is
popularly believed that less than 10% of the true adverse events are
reported. Even when they are reported, they may not be reported
12

See U.S. Food & Drug Admin, supra note 6 (discussing elderly people’s
heightened sensitivity to due to drug metabolism and interaction problems).
13
See Vivian I. Orlando, Note and Comment, The FDA’s Accelerated
Approval Process: Does the Pharmaceutical Industry Have Adequate Incentives
for Self-Regulation?, 25 AM. J.L. & MED. 543 (describing how terminally-ill
patients advocated for accelerated approval of new drugs by the FDA, even
though information about the drug’s safety and effectiveness was preliminary).
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accurately.
Adverse Event Reports are toxicities that are unusual, or
unanticipated, or severe, and come from a variety of sources.14
They are reported to FDA sometimes by the health care provider.
The manufacturer is charged with gathering this information and
regularly sending it to FDA. At FDA these data are tabulated and
analyzed. With sufficiently clear information there are good
examples where the agency has taken definitive action.
CONCLUSION
Since we all learn a lot more about a drug after more patients
take it over longer periods of time, FDA must watch carefully and
be prepared to act. So what then is my estimate of the meaning, the
value, of FDA review? I deeply respect the agency and the
scientists and staff who work there. It is like many large
bureaucracies. There are, of course, some less motivated and less
talented staff, but generally it is an agency made up of incredibly
well-intentioned, hard-working, smart, principled individuals. Very
strong general information is provided for populations of patients
who are subjects. Information that is reliably valid. I think there is
useful information provided about individual patients or subjects,
but that information is imperfect (for the reasons that I have
outlined above). In some ways it is a problem of epistemology. We
know what we know about an individual drug because it is
revealed by progressive revelation more often than through a
particular epiphany. The FDA review has real integrity and is
incredibly important, powerful, and useful. But, by itself, it may
not be determinative for a judge sitting on a case. That said,
without a doubt, FDA review should help form a substantial part of
the basis for a decision.

14

21 C.F.R. § 314.80 (1999).
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SCIENCE AND EPA DECISION-MAKING
Robert M. Sussman*
INTRODUCTION
Two sets of experiences have shaped my perspective on the
role of science at EPA. First, I have been a practicing lawyer in the
trenches, representing clients before EPA for twenty-five plus
years. Second, I was a senior policymaker at EPA, serving as the
Deputy Administrator, the number two official in the agency,
during the Clinton Administration. In this capacity, I was at the top
of the organization trying to understand how all the pieces fit
together and mediating between the many constituencies who care
about what EPA does.
Based on these diverse experiences, I will provide a context on
EPA as an institution—how EPA was formed, how it grew, and
how the political climate in which EPA operates has changed over
time. Then I will focus on the many different types of decisions
that EPA makes that are science-based and the factors that shape
those decisions. Because those factors are complex, they are not
uniform across the agency or even within specific statutes. It is
very important to understand the complexity of the decisionmaking framework that EPA implements. Finally, I will discuss
the intense debate that has occurred and is continuing about the
quality and credibility of EPA science. This debate has been
underway since the inception of the agency but has been
particularly emotional and polarized over the last ten years.
* Robert M. Sussman is a partner in the Washington, D.C. office of Latham
& Watkins. He is a graduate of Yale College (1969) and Yale Law School
(1973). He was Deputy Administrator of the U.S. Environmental Protection
Agency during 1993-1994.
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Mike Friedman commented that FDA has a highly
professional, dedicated, and unbiased cadre of scientists and that
by and large FDA’s scientific decisions have a high degree of
legitimacy.1 This is not the common perception of EPA and its
scientists, who are typically challenged and attacked on all sides.2 I
submit, however, that many of the criticisms of EPA science are
really criticisms of the policy judgments that EPA makes, often in
response to the direction it has received from Congress.
THE HISTORICAL CONTEXT

I.

EPA is now thirty-three years old. President Nixon presided
over the creation of the Agency in 1970.3 Thirty-three years, of
course, is a very long time in the life of an institution. Many of us
forget that in 1970 there was a flush of public enthusiasm for
environmental protection. Earth Day 1970 was one of the great
populist events in postwar America. It brought out hundreds of
thousands of people to celebrate the environment and call for its
protection. It was in that heady atmosphere that EPA was born.4
Early on EPA addressed some environmental needs that all of us
would agree were obvious. For example, EPA required tail pipe
emission controls on automobiles.5 It is remarkable, but before
1970 automobile emissions were unregulated, a situation which, by
today’s standards, would be unthinkable. To give another example,
discharges of sewage and pollutants into the nation’s streams and
waters by industry and municipalities were largely unregulated as
well. Again, such a situation is unfathomable today because
treatment of sewage and industrial wastes is viewed as the
1

See Michael A. Friedman, M.D., What Is the Value of an FDA Approval
in a Judicial Matter?, 12 J.L. & POL’Y 559 (2004).
2
Robert A. Anthony, Interpretive Rules, Policy Statements, Guidances,
Manuals and the Like- Should Federal Agencies Use Them To Bind the Public?,
41 DUKE L. J. 1311 (1992).
3
Jack Lewis, The Birth of the EPA, EPA J. (Nov. 1985) [hereinafter The
Birth of the EPA], available at http://www.epa.gov/history/topics/epa/15c.htm
(last visited Mar. 11, 2004).
4
Id.
5
Id.
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hallmark of a civilized, advanced society.
In its early days, the public benefits of EPA’s actions were
tangible and immediate and were widely recognized and
appreciated.6 This strong public support continued during the
twenty years after EPA’s creation, when the agency experienced a
period of remarkable institutional growth and expanding
jurisdiction driven by virtually non-stop legislative activity. During
this period, Congress passed and asked EPA to implement a large
array of statutes such as the Toxic Substances Control Act7, which
regulates the safety of industrial chemicals, the Superfund law or
CERCLA8, which provides for the clean-up of contaminated sites,
and the Community-Right-To-Know Law or EPCRA9, which
authorizes the reporting of toxic emissions by industrial facilities
and the development of a national emergency response
management system.
Congress gave EPA these new mandates in reaction to
perceived environmental catastrophes that were well publicized
and dominated the front page news. For example, concern about
PCBs, persistent, toxic, ubiquitous chemicals, almost singlehandedly accounted for the enactment of the Toxic Substances
Control Act.10 DDT, made infamous by Rachel Carson in Silent
Spring, was the major motivator of the laws that govern pesticides
in this country.11 Love Canal, near Niagara Falls, became the
poster-child for contaminated industrial properties and gave birth
to the Superfund statute.12 And the catastrophic release of methyl
isocyanate at the Union Carbide facility at Bhopal, India, which
6

The Birth of the EPA, supra note 3.
15 U.S.C. §§ 2601-92 (2000).
8
42 U.S.C. §§ 9601-74 (2001).
9
42 U.S.C. §§ 11001-50 (2000).
10
See 15 U.S.C. §§ 2601-92. See also Pep Fuller & Thomas O. McGarity,
Beyond the Dirty Dozen: The Bush Administration’s Cautious Approach to
Listing new Persistent Organic Pollutants and the Future of the Stockholm
Convention, 29 WM. & MARY ENVTL. L. & POL’Y REV. 1, 2 (2003).
11
RACHEL CARSON, SILENT SPRING (1962).
12
J. Richard Shotts, Morrison Enterprises v. McShares, Inc.: Innocent
PRPS and Section 107 Claims in the Tenth Circuit, 52 U. KAN. L. REV. 491,
491-92 (2004); 42 U.S.C. §§ 9601-74 (2001).
7
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killed hundreds of people, led to the creation of a community rightto-know and emergency response system in this country.13
One result of the crisis mentality that defined Congress’s
approach to environmental issues is that there is very little
consistency across statutes. Each statute is tailored to the
immediate environmental problem at hand, often without any
regard to how that environmental problem relates to other
environmental problems and other programs that EPA implements.
In contrast to the Federal Food, Drug and Cosmetic Act, which is
the organic statute that guides FDA, there is no organic statute
within which EPA operates.14 Instead, EPA is subject to numerous
free-standing, crisis-driven statutes passed at different times and
for different reasons. These statutes are highly detailed and
prescriptive. They do not give EPA much discretion to set
priorities, to rank environmental problems, or to decide what is
important and what is not. Congress in its wisdom has made those
decisions in the statutes themselves.
II. AN AGENCY UNDER SIEGE
Since 1990, EPA’s world has changed dramatically. From an
agency which was on the receiving end of increased resources,
new statutory mandates, and new problems to address, EPA has
turned into an agency under siege. The frenetic pace of legislative
activity on the environment has come virtually to a standstill.
There is now polarization of opinion about environmental policy
and therefore basic disagreement about EPA’s mission and
performance. For example, there is no consensus about whether
EPA does too much or too little. One can find violently held views
on both sides of that question.15 Nor is there a consensus on
13

John D. Echeverria & Julie B. Kaplan, Poisonous Procedural “Reform”:
In Defense of Environmental Right-To-Know, 12 KAN. J.L. & PUB. POL’Y 579,
583 (2003); 42 U.S.C. §§ 11001-50 (2000).
14
12 U.S.C. §§ 301-397 (2001).
15
Alan Charles Raul & Julie Zampa Dwyer, “Regulatory Daubert”: A
Proposal To Enhance Judicial Review of Agency Science By Incorporating
Daubert Principles Into Administrative Law, 66 LAW & CONTEMP. PROBS. 7, 911 (2003).
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whether EPA is an honest broker serving the public interest as
opposed to the handmaiden of special interests. Finally, there is
major debate about whether EPA’s decisions are driven by science
or politics.16 Although EPA science has its defenders, there are
many cynics who believe that science has very little to do with
what EPA does and that politics explains most of EPA’s actions.
As you might expect, one trend that has resulted from this
absence of consensus is the increasing role of litigation as an
environmental policy tool.17 Very few EPA actions are not
challenged in the courts. And litigation is used by everybody. It is
used by environmental activists who feel EPA has dropped the ball
and has not done enough to address a problem. It is used by
members of industry who feel that EPA has done too much or that
its regulations are excessive or unreasonable. In effect, all the
constituencies who disagree about EPA’s role and mission
routinely bring those disagreements to the courts.
Because we are no longer addressing visible environmental
problems, the public benefits derived from EPA actions are less
obvious and more difficult to measure than they were in 1970. For
this reason, it is easier to disagree about whether we are getting
value for our money from EPA. Some people would say that
environmental problems that are not obvious, like global warming,
are enormously important and will affect the future of the planet.
Others will argue that concerns about global warming or the
impact of chemicals on children’s health are based on fearmongering or sensationalism and have no basis in fact. Because
key constituencies often disagree violently about whether many
environmental problems are real and should be addressed by
government, numerous EPA decisions are bitterly debated.
III. KEY EPA DECISIONS BASED ON SCIENCE
This section provides concrete examples of the science-based
public health decisions that EPA makes. This list will illustrate that
EPA has enormous influence on many different sectors of our
16
17

Id.
Anthony, supra note 2.
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society, including industries, state and local governments, and
individual citizens. EPA sets allowable ambient levels for our
major air pollutants, which include ozone and particulate matter.19
It regulates the releases of toxic chemicals from industrial facilities
of all types, sets emission standards for cars and trucks, determines
permissible levels of contaminants in drinking water, and sets
health-based cleanup standards for contaminated sites.20 EPA
implements a regulatory regime that determines what active
ingredients can be used in pesticides, how those pesticides can be
applied, and what sort of labeling those pesticides need to have.21
EPA reviews all new chemicals before they are introduced into
commerce. And finally, EPA sets safe exposure levels for widely
known and distributed environmental toxins like lead, asbestos,
and radon in homes and schools.22
Even though all of these decisions are focused on public health
and have a scientific component, the factors that govern them can
vary dramatically. The statutes assign different weights to a
number of key decision criteria. Cost is a good example. Is cost
important in setting environmental standards, or is it immaterial?
Another example is the significance of the risk. Is the risk remote
or widespread or severe? Are these relevant or immaterial factors?
Yet another example is scientific uncertainty. What if we have
imperfect information about the chemicals and activities we are
regulating? Do we err on the side of caution and impose
restrictions in the face of uncertainty or do we wait for better
scientific information? What about cost/benefit tradeoffs? How
important is it that a hazardous industrial chemical plays a critical
role in producing socially useful products? Should the chemical’s
utility be weighed against its risks or is that immaterial? And
finally, what weight do we assign to the cost and availability of
cleanup technology? Is that a factor that should determine the
19

See Clean Air Act, 42 U.S.C. §§ 7401-50 (1970).
See The Birth of the EPA, supra note 3.
21
See Envtl. Prot. Agency, Pesticides: Regulating Pesticides, EPA Website,
available at http://www.epa.gov/pesticidies/regulating/laws.htm#fifra (last
visited Mar. 11, 2004).
22
See Toxic Substances Control Act, 15 U.S.C. §§ 2601-92 (2000).
20
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levels of protection that EPA mandates, or should EPA set
stringent standards that are technology-forcing and push industry
to develop new pollution control techniques?
IV. MAJOR REGULATORY PARADIGMS
Looking across the major EPA statutes, there are four types of
regulatory paradigms, each of which requires EPA to look at
different decisional factors when using science to protect public
health.
One is what I would call the zero risk paradigm, under which
EPA seeks to provide assurance that there is no level of risk to
which the population is exposed. This is the paradigm that is used
to set ambient air quality standards under the Clean Air Act.23 The
statute directs that EPA must protect public health with an ample
margin of safety, and that means that the Agency must provide
absolute protection and even account for possible unknown or
uncertain risks.24
On the other hand, some statutes allow EPA to set standards
that eliminate significant risks but accept insignificant risks. For
example, at contaminated sites we do not try to get all of the
contaminants out of the ground water or the soil. Instead, we try to
reduce the presence of those contaminants to some public health
level which we deem insignificant and permit some residual level
of risk.
The third paradigm is cost/benefit analysis. Here, EPA looks at
the risks, determining how large and severe they are and what level
of certainty surrounds the science, and then examines the economic
and social impacts of addressing the risks. This is the paradigm
that EPA uses for industrial chemicals and pesticides. Interestingly,
it bears some resemblance to the approach FDA applies to
pharmaceuticals and medical devices.
The final paradigm involves risk only to a very limited extent
and instead allows technological achievability and cost to drive
limits on exposure and release. This is the approach EPA follows
23
24

42 U.S.C. §§ 7401-50 (2001).
Id.
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for industrial emissions of toxins, which have to be controlled
using maximum available control technology. EPA uses the same
approach to control new air pollution sources and regulate
discharges of toxic pollutants into waters and streams.
V. THE QUALITY AND CREDIBILITY OF EPA SCIENCE
A. Safeguards to protect the Quality of EPA Scientific
Analysis
In examining the credibility of EPA science, one must
understand the safeguards that EPA uses to police the quality of its
science. Many people do not realize that these safeguards are there,
or they do not believe that they work very well. But they are in fact
part of a well-established framework for applying science in the
EPA decision-making process.
First, EPA follows the principle that risk assessment and risk
management are separate activities that should be conducted by
separate parts of the agency and insulated from each other. The
concept here is that the experts should interpret the science in a
policy vacuum, and then the science should be handed over to the
policy makers who decide what the law requires and balance
scientific and other factors to arrive at the best decision. EPA is
structured to maintain this wall between risk assessment and risk
management. Whether that wall really exists in practice is open to
debate and discussion, but the wall is there.
Second, EPA has developed detailed risk assessment
guidelines, which address major health and environmental endpoints. These guidelines, which undergo a rigorous public
comment process, are agency-wide and are intended to assure
scientific consistency and transparency across the agency and to
reflect the consensus of the scientific community on the key issues
of methodology and interpretation that EPA scientists grapple
with.
Third, there is an extensive peer review program within EPA.
This program does not apply to all regulations issued by EPA and
the level of peer review varies from one agency action to another,
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but the scientific basis for most major decisions is scrutinized
closely, often by EPA’s Science Advisory Board, which is
comprised of independent scientists from outside the agency
chosen for their expertise and their scientific accomplishments.
Finally, safeguards against arbitrary or biased science reside in
the administrative process for major EPA decisions and,
ultimately, in the judiciary. Rulemaking at EPA, and at other
agencies like FDA, is a large undertaking. The players in the
rulemaking process are very sophisticated. A considerable body of
scientific information and analysis is submitted by commenters. As
a result, the scientific differences are framed starkly for EPA
decision-makers and a full record is created during the
administrative process which crystallizes the areas of scientific
dispute. Judicial review is not only very common for most
decisions that EPA makes, but over the years it has become more
probing. This is not to say that courts do not defer to the agency.
They do. Nor is it to say that courts do not recognize that they
should not substitute their judgment and expertise for EPA’s. They
do. But, having said that, the judges, particularly in the D.C.
Circuit, apply a very high level of scrutiny to EPA actions.25 They
comb through the record diligently and look for scientific
judgments which ignore the evidence or seem arbitrary. And if
they find these errors, they do not hesitate to strike down EPA
action.
EPA wins some of the major cases it defends, but it loses a fair
number as well. To point to a big win for EPA, the new air quality
standards for particulate matter and ozone were ultimately upheld
in two separate decisions by the D.C. Circuit after being reviewed
by the U.S. Supreme Court.26 When the dust settled, an issue that
had been battled in Congress, before the agency, and within the
scientific community for years was put to rest. The Bush
Administration is now embracing the new standards and focusing
25

See, e.g., Chem. Mfrs. Assoc. v. Envtl. Prot. Agency, 28 F.3d 1259,
(D.C. Cir. 1994); Sierra Club v. Envtl. Prot. Agency, 167 F.3d 658, (D.C. Cir.
1999).
26
Am. Trucking Ass’n v. Browner, 530 U.S. 1201 (2000); Bush
Administration Revisiting its Easing of Clean-Air Rules, THE SEATTLE TIMES,
July 26, 2003, at A6.
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on how to implement them. But there are also many cases where
the courts have not hesitated to hold EPA accountable when it has
overreached on the science. A good example is the decision of the
Fifth Circuit that vacated an EPA rule that would have banned the
manufacture and use of asbestos in this country.27 In that case, the
Fifth Circuit concluded that EPA had not met the statutory
requirements and that the science was not sufficient to demonstrate
that asbestos was unreasonably dangerous in all applications.28 As
a result, that rule, which was many years in the making, was
voided.29
B. The Debate about EPA Science
And yet, with safeguards within EPA to assure the credibility
of the scientific process and with the further safeguards of noticeand-comment rulemaking and judicial review, EPA science is still
under attack from all sides. Here are a few quotes from people who
have railed against the quality of EPA scientific decisions: Linda
Greer of the NRDC stated “EPA mismanages the scientific
function to the point that it can no longer be relied upon to be
either objective or fair.”30 Rep. Vern Ehlers (R-Mich) stated
“Members of Congress and the judiciary do not have confidence
that the agency uses science appropriately in its decisions.”32 In
addition, the Expert Panel on Role of Science at EPA remarked,
“EPA science is of uneven quality, and the agency’s policies and
regulations are frequently perceived as lacking a sound scientific
27

Corrosion Proof Fittings v. EPA, 947 F.2d 1201 (5th Cir.1991) (finding
that Canadian workers, affected by the loss of sales due to the EPA’s ban on
asbestos, pursuant to the Toxic Substances Control Act, did not have standing to
challenge the action because of the Act’s “national emphasis”).
28
Id.
29
Id.
30
Linda Greer & Rena Steinzor, “Bad Science”, THE ENVTL. FORUM, Vol.
19, No. 1 at 28 (Jan./Feb. 2002).
32
Representative Vernon Ehlers, “A Bill to Improve Science at EPA”, THE
ENVTL. FORUM, Vol. 19, No. 1 (Jan./Feb. 2002).
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foundation.”33
What is interesting about these quotes is the diverse sources
they come from. Linda Greer is a senior scientist at the Natural
Resources Defense Council, which is one of the leading
environmental groups in this country and certainly an advocate of
aggressive environmental regulation. Yet her view of EPA science
is quite scornful. Vern Ehlers, a Republican member of Congress
from Michigan, is fairly conservative, although not a rabid rightwinger. His perspective is that Congress and the judiciary have lost
confidence in the integrity of the agency’s scientific decisions.
Then in 1992, EPA itself convened a panel of esteemed scientists
from outside the agency to evaluate its scientific capabilities. The
verdict rendered by this group was likewise a negative one. In
addition, it is easy to find statements by industry groups which are
every bit as strident and critical of EPA science as these quotes
here.34
The bottom line is that nobody likes EPA science. Congress
does not like it, the scientific community does not like it, the
environmental groups do not like it, and industry certainly does not
like it.
What is fueling this deep mistrust of EPA science? One
possible explanation is that there is a growing belief in our
societyincluding by policy advocates of all persuasions—that
regulatory science and, importantly, the scientists who participate
in making it are not searchers for objective truth, but are carrying
water for the people who pay the bills. This cynical perspective is
often applied not only to EPA scientists but to industry scientists
and even to scientists at academic institutions. It leads to a high
degree of suspicion of the objectivity of any scientific judgment
that EPA reaches, even where the underlying basis is clearly
spelled out in the record and subject to external peer review.
Another reason for the lack of confidence in EPA science is
that its decisions are rarely black and white. EPA rarely has
complete information. Instead, the research and studies it uses for
33

U.S. ENVTL. PROT. AGENCY, SAFEGUARDING THE FUTURE: CREDIBLE
SCIENCE, CREDIBLE DECISIONS, THE REPORT OF THE EXPERT PANEL ON THE
ROLE OF SCIENCE AT EPA TO ADMINISTRATOR WILLIAM REILLY (March 1992).
34
Raul & Dwyer, supra note 15, at 10 (NRC criticism of the EPA).
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decision-making often have significant gaps. In contrast to FDA,
EPA generally lacks the ability to prescribe the type of data that it
wants the industry to develop to support a decision. For a new
pharmaceutical, FDA always has the option of saying, “the data
you have given me is not sufficient, it does not answer all the
questions, go back to the drawing board and do more research.”
But EPA generally does not control the direction and the timing of
the research that is done on environmental problems. This research
is performed by government laboratories, academia, or industry for
reasons largely unrelated to EPA’s needs. EPA is then forced to
take the data set as it finds it. The result is that EPA is constantly
wrestling with uncertainty in the science and deciding how to
accommodate it.
Although some might disagree, I would submit that the role of
uncertainty in decision-making is not a scientific issue. It is a
policy issue. How one feels about uncertainty really depends on
how one views the role of precaution in protecting public health
and whether one believes that regulators should err on the
conservative side when they have insufficient information or
should instead wait for conclusive proof before taking action.
Groups in our society have very different views on this
fundamental question.
C. Policy Choices in the Risk Assessment Process
Because there is uncertainty in the science, EPA has to make
many choices in the risk assessment process. These are only in part
scientific choices. Instead, they are largely policy judgments. The
following are examples of these policy judgments.
In contrast to pharmaceuticals, where we rely on clinical trials
to make judgments about safety, we do not have extensive human
epidemiological data on the effects of the chemicals in our society.
Therefore, many of the safety decisions we make on chemicals are
based on animal studies and the extrapolation of the results of
these studies to humans, who are different organisms from rats and
mice. Moreover, the animal studies used to assess chemicals can
have conflicting results so it is necessary to decide which study to
rely on and which study is of lesser weight in the risk assessment
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process. In determining the implications of animal data for
humans, relative levels of exposure often raise important issues.
Animal studies are typically conducted at very high doses with the
intent of producing an adverse effect that is observable and
measurable, but people are often exposed to doses that are many
orders of magnitude lower. Do we assume that the same effects
occur in humans at low levels of exposure that are observed in
animals at high doses or, instead, do we assume that there are
threshold doses below which chemicals will not produce any
harm?
If we do conclude that there is some likelihood of adverse
effects in humans, how do we determine whether the level of risk
is significant or insignificant? This is a particularly important issue
for chemicals that are suspected of being carcinogenic. For these
chemicals, the common technique of regulators, not only at EPA
but at FDA, is to express the probability of a carcinogenic event in
statistical terms. In other words, is the risk of cancer 1 in 10,000, 1
in 100,000, 1 in 1 million, or 1 in 10 million? At what point do you
decide that the level of risk is too small to warrant action? Does it
depend on whether people are exposed to the risk voluntarily or
involuntarily? Does it depend, for example, on the size of the
exposed population? Is it important that, for a certain chemical,
only 1,000 people are exposed in the workplace, whereas the entire
U.S. population may be exposed to other chemicals as a result of
the widespread use of consumer products? And finally, do you
consider the level of confidence that the chemical is a carcinogen
to begin with? If the strength of the evidence is weak, does that
mean that the Agency will tolerate a level of statistical risk which
it would not tolerate where the evidence is strong?
A related issue that EPA grapples with is whether to apply
safety factors to account for uncertainty in the risk assessment
process. Because it does not know, for example, whether animal
data is relevant to humans and to what extent, and what the
variability of response is within the human population, should the
Agency add safety factors to its calculation of acceptable levels of
exposure to account for the uncertainty? And what should those
safety factors be? For example, there are some chemicals for which
EPA applies a safety factor of 10,000, which is huge. That means
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that the safe level is many orders of magnitude below the level at
which a chemical has exhibited adverse effects. The safe level is
set at such a low level because we are uncertain about the
chemical’s properties and we want to be conservative and
protective.
These examples are important because they illustrate the point
that policy choices are a major component of risk assessment, and
when people are debating the quality of EPA science, they are
really debating the policy choices EPA makes in interpreting
scientific data, not what the science itself is saying, which in many
cases may be uncontroversial.
VI. EPA SCIENCE IN THE COURTROOM
The following are a few tips on what judges should look for
when an EPA science decision comes before them in the
courtroom. First, make sure you understand the factors that
Congress directed EPA to apply in making the decision. That
means going back to the statutory underpinnings of the decision to
understand what type of judgment Congress was interested in and
what factors Congress said were important. Second, you should
differentiate clearly between science and policy judgments and
make sure you understand what portions of an EPA decision are
science-based in the narrow sense, and what portions are based on
policy considerations. Third, you should recognize the role of
uncertainty in the decision that EPA has made and try to
understand the assumptions that EPA has made to deal with that
uncertainty. Fourth, make sure you understand the level of public
comment and peer review that has been applied during the EPA
decision-making process. There is a very big difference between an
EPA standard which has undergone full and careful review by the
agency’s Science Advisory Board and an EPA standard which has
not undergone any external review at all. And the final point,
which is obvious but always worth repeating, is that the safe levels
that EPA sets are designed for overall protection of the population,
not to prevent harm in any individual case. Thus, the mere fact that
an EPA standard has been violated does not establish causation in
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a case where a product, emission, or waste is the alleged cause of
injury. Violation of a standard may mean that there is an increased
risk of injury, but that increased risk may or may not be relevant to
an individual plaintiff compared to many other factors that could
be at play. Thus, the significance of an EPA standard is a casespecific decision; the EPA science can inform that decision, but it
is not going to eliminate the need for the court or jury to exercise
judgment under the facts of each case.
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IMPORTING DAUBERT TO
ADMINISTRATIVE AGENCIES THROUGH
THE INFORMATION QUALITY ACT
Wendy E. Wagner*
INTRODUCTION
Exasperated at the inability of the common law to adequately
protect the public health and environment from toxic hazards,
Congress passed a series of vigorous environmental laws in the
1970s to regulate activities involving dangerous products and
wastes.1 The common law had proven woefully ineffective to
redress these harms since it required proof of harm and convincing
evidence of causation before granting recovery. Stringent common
law causation requirements thus effectively exculpated most
defendants who produced or disposed of toxics due to substantial
scientific unknowns regarding the long-term effects of their

* Joe A. Worsham Centennial Professor of Law, University of Texas
School of Law.
1
See, e.g., ROBERT V. PERCIVAL ET AL., ENVIRONMENTAL REGULATION:
LAW, SCIENCE, AND POLICY 72 (3d ed. 2000) (arguing that the “inadequacies of
the common law” help explain the “rapid growth of regulatory legislation”);
SIDNEY A. SHAPIRO & ROBERT L. GLICKSMAN, RISK REGULATION AT RISK:
RESTORING A PRAGMATIC APPROACH 15 (2003).
When Congress adopted risk regulation, it rejected the common law
paradigm in favor of a regulatory system which would reduce
technological risks before they caused significant harm to individuals
and the environment. Congress accomplished this goal by designing
statutory triggers that permit the government to act on the basis of
anticipated harm.
Id.
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activities.2 Congress appreciated these inherent limitations in the
common law and developed a broad regulatory system that
regulates potential hazards without requiring definitive evidence of
harm as a prerequisite for regulatory control.3
Because the evidentiary demands of the common law and
regulation are so different, regulators and the courts historically
have had little in common when it comes to assessing scientific
evidence. The fact that courts developed a new, vigorous test
called “Daubert”4 to scrutinize scientific evidence in order to
determine whether it is “reliable” before proceeding to trial was
essentially irrelevant to regulators’ assessments of risks.5
Regulators generally err on the side of protecting the public health
and environment when crafting protective regulatory standards and
do not require vigorous gate-keeping of scientific evidence in order
to avoid juror confusion or the excessive transaction costs
associated with trials.6
With the passage of the Information (or Data) Quality Act
(IQA) in 2001,7 however, the foundations of these heretofore
separate institutional worlds are beginning to collide. The IQA
imposes an evidentiary screening process on regulatory agencies
2

See generally Wendy E. Wagner, Choosing Ignorance in the Manufacture
of Toxic Products, 82 CORNELL L. REV. 773, 790-96 (1997) (summarizing
common law standards).
3
See, e.g., SHAPIRO & GLICKSMAN, supra note 1, at ch. 3; see also Wendy
E. Wagner, The ‘Bad Science’ Fiction: Reclaiming the Debate over the Role of
Science in Public Health and Environmental Regulation, 66 LAW & CONTEMP.
PROBS. 63, 85-87 (2003) (listing the environmental statutes that require only
limited evidence of harm as a precondition to regulation).
4
See Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579 (1993).
5
Not surprisingly, a review of the entire Federal Register reveals that the
Daubert case was referenced only four times by a federal agency and never in a
way that was intended to alter or supplement the agency’s independent
assessment of technical information. Search on Westlaw for term “Daubert” in
Federal Register database, November 5, 2003, with date restriction “aft 1/1993”
(the date Daubert was published).
6
See infra Part I.A (discussing EPA’s congressional directive to err on the
side of protection in their regulations).
7
Treasury and General Government Appropriations Act for Fiscal Year
2001 § 515, Pub. L. No. 106-554, 144 Stat. 2763 (2001).
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that looks very much like the courts’ Daubert test since it equips
regulatory participants with the opportunity to file complaints for
“correction” of information disseminated by agencies that they
believe is unreliable.8 Just as Daubert motions seek to exclude
scientific testimony that cannot be validated, IQA complaints
generally seek to exclude “unreliable” research from public
dissemination or agency use.9 The IQA thus provides a rather
dramatic signal of growing institutional overlap in the processes
governing the use of scientific information for regulation and
common law adjudication.10
In this commentary, I discuss this new convergence heralded
by the Daubert-like test imposed on administrative agencies,
particularly the Environmental Protection Agency, and consider its
significance. While some celebrate an added check on regulatory
decision-making as a positive development,11 this essay
approaches the IQA more skeptically given its thin justification
and suspicious, industry-based origins.12 Part I provides
background on the agencies’ use of scientific information and the
changes to these practices introduced by the IQA. Part II explores
whether some of the most problematic features of Daubert are
likely to be replicated, and even amplified, in the administrative
agencies as they implement the IQA. Part III closes with two
reforms to the IQA and Daubert that promise to reduce at least
some of their worst adverse effects, while maximizing the benefits
of imposing an added screening test to sort the “good” science
from the “bad.”
BACKGROUND ON THE INFORMATION QUALITY ACT

I.

Agencies have considerable capacity to consider a range of
scientific research that has bearing on public health and
environmental protection. Most importantly, the agencies’
8

Id.
See infra notes 31-33 and accompanying text (discussing IQA petitions).
10
See, e.g., infra Part II.A.4.
11
See, e.g., Frederick R. Anderson, Data Quality Act, NAT’L L.J., Oct. 14,
2002, at B9.
12
See Part I.B.
9
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authorizing statutes generally direct them to bypass heavy burdens
of proof in promulgating regulations, thus allowing them to
consider all available science. By contrast, common law judges
must ensure the reliability of proffered scientific evidence early in
the litigation in order to preserve precious judicial and litigant
resources.13 Also in contrast to the courts, agencies are staffed with
hundreds of experts and can press still more into the service of
overseeing the quality of scientific evidence used for regulation.
Courts do not have such expert support and instead are hamstrung
by limited resources and prohibitions against ex parte contact that
constrain their ability to access expertise outside of the litigation.14
This background section considers the agencies’ use and oversight
of scientific evidence relative to the common law courts both
before and after passage of the IQA.
A. Checks on the Quality of Science Used for Regulation
Agencies like the Environmental Protection Agency (EPA)
have developed multiple oversight processes to ensure that they
find and use the best available science in their regulation,
especially when public health is in jeopardy from the failure to
regulate proactively.15 The process for incorporating science into
regulation is messy; politics and economic interests often drive and
sometimes affect the resolution of the decision-making exercise.16
But in contrast to courts, there are numerous internal and external
checks to ensure that an agency uses science wisely in its decision13

See sources cited supra note 3.
See, e.g., Jack B. Weinstein & Catherine Wimberly, Secrecy in Law and
Science, 23 CARDOZO L. REV. 1, 27-29 (2001) (discussing limitations on the
ability of judges to do independent research on scientific issues raised in a case).
15
See, e.g., Wagner, supra note 3, at 65, 81-86 (describing the checks and
balances that apply to EPA science).
16
See, e.g., Nicholas A. Ashford et al., A Hard Look at Federal Regulation
of Formaldehyde: A Departure from Reasoned Decisionmaking, 7 HARV.
ENVTL. L. REV. 297, 342 (1983) (“EPA’s formaldehyde deliberations powerfully
illustrate the ease with which matters of policy may be confused with matters of
science . . . [EPA’s] analysis purports to justify, in the name of science, a risk
assessment policy far less protective of human health than the agency’s prior
policy.”).
14
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making. For example, to ensure their scientific assessments are
competent, agencies often empanel experts to oversee their use of
science in regulatory decisions17 and routinely employ various
forms of internal and external peer review.18 In cases when science
has direct regulatory consequences, agencies also risk an appeal to
the court of appeals by those concerned with the factual veracity of
their rulemakings.19 Controversial technical decisions made by
agencies are scrutinized informally by Congress (usually in the
course of oversight hearings), and in exceptional cases, the public.
Because of its vulnerability to multiple reprimands from the courts,
Congress, the White House, and the public at large, agencies have
many reasons to get the science right the first time, particularly
when their science-based decisions have direct and significant
consequences for public health and the economy.
These multiple checks and balances substantially improve the
scientific grounding of resulting regulatory products. At least in the
case of EPA, various expert advisory panels, including the
National Academy of Science (NAS), and prominent academics
conclude that EPA does a satisfactory-to-good job identifying
reliable science and using it in regulation.20 Although there
17

Science advisory boards are mandatory for EPA’s promulgation of air
quality standards and for regulatory action on pesticides. See 42 U.S.C. §
7409(d)(2)(B)-(C) (2000); 7 U.S.C. § 136w(d)-(e) (2000); see also 42 U.S.C. §
4365(c)(1) (2000) (establishing a science advisory board to review scientific and
technical information relevant to any proposed action under EPA’s authority if
EPA is forwarding the proposal to any other federal agency for formal review).
18
See, e.g., ENVTL. PROT. AGENCY, PEER REVIEW HANDBOOK (2d ed.
2000), available at http://www.epa.gov/osp/spc/prhandbk.pdf.
19
See 5 U.S.C. § 706(2)(B) (1996).
20
See, e.g., Strengthening Science at the U.S. Environmental Protection
Agency—National Research Council (NRC) Findings: Hearing Before the
House Subcomm. on Energy and Env’t, 106th Cong. 106-97 (2000); COMM. ON
RESEARCH & PEER REVIEW IN EPA, NAT’L ACAD. OF SCI., STRENGTHENING
SCIENCE AT THE U.S. ENVIRONMENTAL PROTECTION AGENCY: RESEARCH
MANAGEMENT AND PEER REVIEW PRACTICES (2000); TED GREENWOOD,
KNOWLEDGE AND DISCRETION IN GOVERNMENT REGULATION (1984); MARK R.
POWELL, SCIENCE AT EPA: INFORMATION IN THE REGULATORY PROCESS 112-17
(1999); EXPERT PANEL ON THE ROLE OF SCI. AT EPA, U.S. ENVTL. PROT.
AGENCY, SAFEGUARDING THE FUTURE: CREDIBLE SCIENCE, CREDIBLE
DECISIONS (1992); SHEILA JASANOFF, THE FIFTH BRANCH: SCIENCE ADVISERS
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remains a cluster of critics who argue that EPA routinely uses “bad
science,”21 a closer examination of these charges reveals that most
of the disagreements are in fact over agency policy, rather than
scientific quality, and these critics rarely identify problems with
EPA’s use of science in settings that have direct regulatory
consequences.22 Thus, most of the concrete evidence to date
suggests that EPA is relatively adept at finding and using the best
science available to formulate protective regulations.
In addition, most environmental laws make it clear that not all
science is weighed equally in terms of its implications for
regulation. Because Congress demands that EPA err on the side of
protection in most statutes, EPA is legally justified, if not
compelled, to place lower demands on scientific developments
suggesting that regulations might not be protective enough, and a
higher bar on developments that suggest more permissive
standards are possible without compromising public health. As a
result, the scrutiny required of scientific information used for
regulation also depends on the statute and regulatory context.
B. The Information Quality Act
Against this backdrop of relatively robust internal and external
oversight processes governing EPA’s use of science, the IQA
imposes an entirely new and additional oversight process. The
Act, which was originally passed as an unnoticed rider to an
appropriations bill,23 works by providing interested parties with the

AS POLICYMAKERS (1990)’.
21

See, e.g., Richard Shelby, Accountability and Transparency: Public
Access to Federally Funded Research Data, 37 HARV. J. ON LEGIS. 371 (2000);
Sen. James Inhofe et al., Inst. for Policy Innovation, Big Government and Bad
Science: Ten Case Studies in Regulatory Abuse (Bonner R. Cohen, Ph.D. &
Thomas A. Giovanetti, eds. Nov. 30, 1999), available at http://ipi.org/ipi/
IPIPublications.nsf/PublicationLookupFullText/
1C84DBE6BCD5AEE98625683A001A354C; see generally Junkscience.com,
at http://www.junkscience.com (last visited Sept. 5, 2003).
22
See Wagner, supra note 3, at 78-81.
23
From the oral history surrounding its passage, it appears that most
members of Congress were unaware of the Act’s content or existence. See, e.g.,
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ability to file petitions to “correct” information that an agency has
publicized.24 This correction process must include an appeal
process inside the agency.25 The Act has broad coverage:
“Disseminated information”26 should be corrected if it is found to
lack “reliability,” “objectivity,” “integrity,” or “utility”27 and
“information” is interpreted to include essentially anything but
opinions from agency staff, thus covering far more than narrow
categories of “data” or “science.”28 Moreover, the Act reaches
NAT’L ACAD. OF SCI., ENSURING THE QUALITY OF DATA DISSEMINATED BY THE
FEDERAL GOVERNMENT: WORKSHOP # 1, at 32 (April 21, 2002) [hereinafter
NAS,
DATA
QUALITY
TRANSCRIPT,
DAY
1],
available
at
http://www7.nationalacademies.org/stl/4-21-02_Transcript.doc (comments of
Alan Morrison) (stating that the Data Quality Act “came up as part of a very
large appropriations act that most people didn’t even know contained this
particular piece of legislation in it”). It also appears from the oral history that it
was an industrial lobbyist, Jim Tozzi, who leads the Center for Regulatory
Effectiveness, and not a congressional staffer that drafted and guided the rider
through Congress. See, e.g., James T. O’Reilly, The 411 on 515: How OIRA’s
Expanded Information Roles in 2002 Will Impact Rule-Making and Agency
Publicity Actions, 54 ADMIN. L. REV. 835, 840 n.20 (2002) (“Discussion at the
American Bar Association Fall Administrative Law Conference dinner . . .
honoring past directors of the OIRA, suggested that Jim Tozzi, former OIRA
director, had been the principal drafter of the 515 language.”).
24
Treasury and General Government Appropriations Act for Fiscal Year
2001 § 515, Pub. L. No. 106-554, 144 Stat. 2763 (2001).
25
See Office of Mgmt. & Budget, Guidelines for Ensuring and Maximizing
the Quality, Objectivity, Utility, and Integrity of Information Disseminated by
Federal Agencies; Republication, 67 Fed. Reg. 8452, 8459 (Feb. 2, 2002)
[hereinafter OMB Data Quality Guidelines].
26
“Disseminate” means putting out into the public view, although there are
a number of exemptions, some of which exempt regulatory information that
regulated parties submit. Id.
27
Id.
28
Specifically, “information” means:
any communication or representation of knowledge such as facts or
data, in any medium or form, including textual, numerical, graphic,
cartographic, narrative, or audiovisual forms. This definition includes
information that an agency disseminates from a web page, but does not
include the provision of hyperlinks to information that others
disseminate. This definition does not include opinions where the
agency’s presentation makes it clear that what is being offered is
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back to information disseminated before passage of the Act,
sweeping older agency documents within the scope of potential
IQA challenges.29
The IQA is quite new—only mid-way through its second year
of implementation—thus it is still early to predict how it will be
used by regulatory participants. To date there have been only a few
IQA challenges, averaging about one per month for the main target
of the IQA, the EPA.30 Nonetheless, most of these petitions are
major and take on significant, science-based regulatory
developments.31 For example, in spring 2003, the Competitive
Enterprise Institute (CEI) filed a complaint petitioning several
agencies to withdraw the climate change models used in the
National Assessment on Climate Change from agency websites and
other public databases, arguing that they were unreliable.32 CEI’s

someone’s opinion rather than fact or the agency’s views.
Id. at 8460.
29
See, e.g., Morgan Lewis & Bockius Request for Correction (Aug. 19,
2003) [hereinafter Morgan, Lewis, & Bockius Petition] (seeking correction of
information contained in a 1986 EPA publication entitled Guidance for
Preventing Asbestos Disease Among Auto Mechanics (the “Gold Book”)),
available at http://www.epa.gov/oeiinter/qualityguidelines/afreqcorrectionsub/
12467.pdf.
30
See Envtl. Prot. Agency, Requests for Correction Submitted to EPA,
available at http://www.epa.gov/quality/information guidelines/ipg-list.html
(last updated Mar. 17, 2004).
31
For a summary of IQA petitions filed by industry against both public
health and environmental agencies, see Ctr. for Regulatory Effectiveness, Status
of Data Quality Act Petitions, available at http://www.thecre.com/quality/
20030211_cei.html (last visited Feb. 29, 2004).
32
See Competitive Enter. Inst., Petition to Cease Dissemination of the
National Assessment on Climate Change (Feb. 20, 2003) [hereinafter CEI
Petition], available at http://www.cei.org/pdf/3360.pdf (last visited Mar. 1,
2004). The agencies denied the petitions and CEI’s internal appeals. CEI then
appealed its case to the D.C. District Court where CEI ultimately withdrew its
case. See, e.g., Press Release, Competitive Enterprise Institute, CEI Global
Warming Suit Draws Ire of Northeast States Attorneys General (Aug. 23, 2003),
available at http://www.cei.org/gencon/003,03598.cfm. The petition was
ultimately withdrawn because CEI believed the Bush administration adequately
acknowledged the weaknesses of the models. Press Release, Competitive Enter.
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approach—focusing on significant regulatory information and
asking for its withdrawal—is repeated in other major IQA petitions
filed against EPA, including technical petitions seeking the
withdrawal or exclusion of: pathbreaking research on the endocrine
disruption properties of Atrazine; brochures warning auto
mechanics about risks of exposure to asbestos from brake linings;
an EPA technical review of Diisonoyl phthalate (DINP), a toxin
used in PVC products; and a letter requesting EPA to ignore public
interest group comments on dioxin risks in a biosolids rule and
threatening an IQA action if EPA relies on the comments.33
All of these IQA petitions bear a striking resemblance to
Daubert motions. Like Daubert, the requested remedy often
involves complete exclusion or withdrawal of the challenged
information from public databases.34 Also like Daubert, the criteria
for “good” versus “bad” science or science-related information is
amorphous, but the inability to validate or replicate the study is one
of the primary grounds for challenging the information. Finally,
those filing the complaints generally do not limit their concerns to
scientific quality or reliability, but also contest embedded
judgments and policy choices in the agencies’ use of scientific
research, even though the challenges are framed as if they
concerned only technical information.35
Inst., White House Acknowledges Climate Report Was not Subjected to Sound
Science Law: CEI Drops Lawsuit against Bush Administration (Nov. 6, 2003),
available at http://cei.org/gencon/003,03740.cfm.
33
See, e.g., Kans. Corn Growers Ass’n, The Triazine Network, & the Ctr.
for Regulatory Effectiveness, Request for Correction of Information Contained
in the Atrazine Environmental Risk Assessment, Docket No. OPP – 34237A, at
2 (Nov. 25, 2002) [hereinafter Atrazine Petition], available at
http://www.thecre.com/pdf/petition-atrazine2B.pdf; Morgan Lewis & Bockius
Petition, supra note 29; Ctr. for Regulatory Effectiveness, Request to EPA for
Correction of “Technical Review of Diisononyl Phthalate,” Oct. 16, 2003
[hereinafter CRE Phthalate Petition], available at http://www.epa.gov/
oei/qualityguidelines/afreqcorrectionsub/13166rfc.pdf; Letter from William G.
Kelly, Center for Regulatory Effectiveness (CRE) to EPA Water Docket (Feb.
27, 2003) [hereinafter Kelly letter], available at http://www.thecre.com/pdf/
20030310_biosolids.pdf.
34
See supra notes 32 & 33.
35
See infra Section II.A.1.
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II. IMPORTING MISCHIEF?
On the surface, the similarities between Daubert and the IQA
would seem a positive development since agencies and courts will
adopt similar standards and processes for reviewing and screening
science used in legal decision-making. But there are important
institutional differences between the agencies and the courts that
could lead the IQA to be more damaging and potentially
counterproductive as compared with the courts’ use of Daubert.
First, unlike Daubert, IQA challenges are not adversarial and do
not provide potential opponents with notice or a formal
opportunity to contest petitions.36 Under the IQA, an interested
party simply sends a letter to an agency asking for information to
be withdrawn, and the complaints are resolved by the agencies
without the benefit of broader public input. Second, the decisionmaker is a political agency, rather than a “neutral” jurist. The
resulting decisions are thus more likely to be affected by politics,
even though the decisions might purport to be based on the
agency’s scientific judgment.37 Third and compounding the first
two problems, agency resolutions of IQA petitions become
national proclamations about the quality of the science underlying
disseminated information. By contrast, in the courts the resolution
of scientific quality is most often resolved at the trial court level
and is thus limited in its impact.38 Fourth, it is not clear what
administrative problems the IQA is intended to fix, again a stark
contrast with the courts’ need for some means of overseeing
scientific evidence introduced into the trial process. At least with
respect to EPA, for example, there is little evidence of a problem

36

At least one interest group has filed a counter-challenge on a Data
Quality petition, presumably because the organization learned of the petition
before it was decided and had the resources to object. See OMB Watch, Analysis
on the Petition against the US Fish and Wildlife Service on Salmon Farming,
4
NO.
10
OMB
WATCHER,
available
at
VOL.
http://www.ombwatch.org/article/articleview/1521//.
37
See, e.g., Wendy E. Wagner, The Science Charade in Toxic Risk
Regulation, 95 COLUM. L. REV. 1613 (1995).
38
Cf. General Electric Co. v. Joiner, 522 U.S. 136 (1997).
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with the quality of science used in regulation.39 Current legal
protections that govern agency decision-making, most specifically
the notice and comment and appeal processes,40 moreover, make
the IQA process largely superfluous and redundant.41
Compounding concerns about the capability of the IQA to
improve the quality of regulatory science are deficiencies that
afflict the IQA’s model—Daubert—itself. Recent research
suggests that Daubert is producing some unexpected, but
potentially serious adverse side effects, even in its more modest
use by the courts. First, since Daubert situates the judge as the
expert who must determine the reliability and validity of scientific
testimony,42 there is a risk of significant, substantive errors in
admissibility rulings. Such substantive errors not only threaten to
impair the accuracy of adjudications, but could alienate the
scientific community and undercut the legitimacy of the courts.43
Daubert also imposes significant new process costs on both
litigants and judges. Daubert can thus alter the adversarial playing
field simply by virtue of the added time and resources it demands.
These problems with Daubert appear to be repeated and amplified
by the agencies as they implement the IQA.

39

See supra note 20 and accompanying text.
In addition, at the time the Data Quality Act was passed, EPA had
already developed four separate programs dedicated to ensuring the quality of
information relevant to regulation, including an electronic error correction
system. See, e.g., U.S. Envtl. Prot. Agency, Draft Data Quality Guidelines, 67
Fed. Reg. 21,234 (proposed Apr. 30, 2002) (describing four separate
mechanisms in place to ensure the “quality, objectivity, utility and integrity” of
information used and produced by EPA).
41
See Sidney A. Shapiro, OMB’s Dubious Peer Review Procedures, 34
ENVTL. L. REP. 10064, 10065 (2003).
42
Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579 (1993).
43
See, e.g., THE PROJECT ON SCIENTIFIC KNOWLEDGE AND PUBLIC POLICY
(SKAPP), DAUBERT: THE MOST INFLUENTIAL CASE YOU’VE NEVER HEARD OF
(2003) [hereinafter SKAPP REPORT] (report by scientists critical of Daubert),
available at http://www.defendingscience.org/pdf/DaubertReport.pdf.
40
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A. Substantive Errors in Applying a Daubert-like Test to Sort
Reliable Science from Unreliable Science
1. Blurring the Line between Science and Policy

Under Daubert, courts have struggled with expert testimony
that is only partly based on testable research, like weight-of-theevidence judgments on causation that string together a series of
disparate studies.44 The controversy over the Sandoz case, where
the trial judge excluded the experts’ weight-of-the-evidence
testimony as inadmissible under Daubert, is a recent example of
this struggle.45 In that case, even though the individual studies and
reports supported a hypothesis that there was a causal connection
between plaintiffs’ stroke and defendant’s medicine, Parlodel, the
district court held that the experts’ testimony presenting this
causation hypothesis did not pass Daubert’s reliability test.46 As a
result, the district court granted summary judgment to defendants
since plaintiffs had no remaining scientific evidence in support of
causation, and the Eleventh Circuit affirmed.47 The opinion has
been criticized because the judge rejected plaintiffs’ causation
evidence, even though the circumstantial quality of the evidence
arguably presented a weighing decision that the jury is empowered
to make. The Sandoz decision, it is argued, thus blurs the line
between weighing the available evidence, typically a jury decision,
and screening out unreliable science, an evidentiary issue for the
judge.
44

Carl F. Cranor & John A. Eastmond, Scientific Ignorance and Reliable
Patterns of Evidence in Toxic Tort Causation: Is there a Need for Liabilty
Reform?, 64 L. & CONTEMP. PROBS. 5, 26-45 (2001).
45
Siharath v. Sandoz Pharms. Corp., 131 F. Supp. 2d 1347 (N.D. Ga.
2001), aff’d sub nom. Rider v. Sandoz Pharms. Corp., 295 F.3d 1194 (11th Cir.
2002).
46
Siharath, 131 F. Supp. 2d at 1370 (holding that to prevail, plaintiff must
provide “at least some support for the causal hypothesis in . . . epidemiological
literature, a predictable chemical mechanism, general acceptance in learned
treatises, a plausible animal model, and dozens of well-documented case
reports”).
47
Rider, 295 F. 3d at 1202-03.
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These struggles in determining which decisions are best left
exclusively to experts and which involve weight-of-the-evidence
judgments that should be shared with policymakers or jurors are
being repeated, with considerably more confusion, under the IQA.
Despite the fact that the Act purports to apply only to the reliability
of technical information, and not to agency policy judgments, the
petitions filed against EPA repeat this blurring of policy and
science under the guise of scientific fact finding. In one of the most
significant information quality challenges brought to date, the
manufacturer and agricultural users of an herbicide, Atrazine,
sought to exclude a recent series of studies done on the hormonal
effects of Atrazine from EPA’s decision regarding re-registration
of the herbicide .48 The petitioners argue that the science
acceptable for regulation must be conducted only under agencyapproved protocols and since EPA has not yet promulgated tests
for measuring endocrine disruption effects, the studies must be
excluded.49 The industry’s argument, however, has nothing to do
with technical issues, but instead advances a policy position that
new scientific discoveries cannot be considered in regulating
pesticides until after the underlying methods have been formally
promulgated by EPA.
Other IQA petitions also take issue with EPA’s policy
judgments rather than with the technical merits of EPA’s
decisions.50 In one complaint, industry challenged EPA’s barium
risk assessment in large part because it disagreed with the agency’s
conservative assumptions used in preventative regulation.51 In the
48

Atrazine Petition, supra note 33.
Atrazine Petition, supra note 33. Petitioners argue: “EPA’s statements in
the atrazine Environmental Risk Assessment regarding atrazine’s purported
endocrine effects violate government-wide data quality standards. These
government-wide standards require proper test validation before the tests are
considered reliable and reproducible. There are no validated endocrine-effects
tests for atrazine.”Id. at 1.
50
See also Kelly letter, supra note 33 (characterizing risk assessment as a
science that does not involve policy).
51
Chem. Products Div., Request for Correction of the IRIS Barium
Substance File-Information (Oct. 29, 2002), available at http://www.epa.gov/
oei/qualityguidelines/afreqcorrectionsub/2293.pdf (last visited Mar. 1, 2004);
U.S. Envtl. Prot. Agency, Request for Correction of the IRS Barium and
49
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CEI petitions, the organization argued that the National Oceanic
and Atmospheric Administration, and by association the Office of
Science and Technology Policy, used flawed models to predict the
effects of global warming and that all reports and data relying on
those models should be withdrawn. CEI did not, however,
acknowledge the basic policy decisions involved in deciding
whether to suspend use of the models until a more robust dataset or
model is produced, nor did they discuss whether other, more
accurate predictive models are currently available.52
2. Conflating Responsibility for Producing Research
One of the recurring criticisms of the common law courts’
response to toxic tort cases is their failure to take into account a
manufacturer’s or polluter’s social responsibility to produce basic
evidence on the safety of their activities. Professor Berger and
others have written about the tendency of the common law
causation standard to be imposed in ways that increase the
plaintiffs’ burden of proving harm, despite the fact that the
defendant polluters and manufacturers typically enjoy superior
expertise and often superior knowledge of product harms.53 Indeed,
by requiring plaintiffs to produce this evidence as a prerequisite to
maintaining a viable suit, the common law perversely awards
manufacturer ignorance.54

Compounds Substance File (Jan. 30, 2003) (letter from Paul Gilman, Ph.D.,
Assistant Administrator of EPA, to Jerry Cook, Technical Director, Chemical
Products Division), available at http://www.epa.gov/oei/qualityguidelines/
afreqcorrectionsub/2293Response.pdf (last visited Mar. 1, 2004).
52
CEI Petition, supra note 33.
53
See, e.g., Margaret A. Berger, Eliminating General Causation: Notes
Towards a New Theory of Justice and Toxic Torts, 97 COLUM. L. REV. 2117
(1997); see also Heidi Li Feldman, Science and Uncertainty in Mass Exposure
Litigation, 74 TEX. L. REV. 1, 41 (1995); Wagner, supra note 2, at 786-89.
54
There are proposals for reforming the causation standard in keeping with
other burden shifting devices, like res ipsa loquitur, that penalize defendants
from profiting from ignorance regarding the harms they might be imposing on
others. See, e.g., Richard J. Pierce, Jr., Causation in Government Regulation and
Toxic Torts, 76 WASH. U. L.Q. 1307, 1324-25 (1998).
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Rigorous, Daubert-like scientific screening devices act
indirectly to exacerbate the informational burden on plaintiffs by
providing defendants additional opportunities to challenge
plaintiffs’ evidence.55 For example, decisions like Sandoz permit
defendants to challenge the whole of plaintiffs’ causation case
through a single evidentiary hearing that bases resolution of the
case on whether plaintiffs’ weight-of-the-evidence testimony can
be tested.56 There are also reports that Daubert challenges are so
expensive that they can alter the financial calculus of plaintiffs to
bring suit.57
The IQA exacerbates this problem regarding the lack of
manufacturer and polluter responsibility for producing information
on their harmful activities, this time in a legal setting where
Congress specifically intended to lighten the scientific burden of
regulators to respond to health and environmental threats.58 In most
environmental statutes, agencies are directed to pass protective
regulations in the face of uncertainty and to err on the side of
protecting the public health and the environment.59 This creates
incentives for regulated parties to produce exculpatory
information, rather than burdening regulators with heavy
information production requirements. The IQA risks counteracting
these statutory commands to err on the side of public health by
providing regulatory parties with an added mechanism for
challenging scientific evidence before regulations take effect.60
Moreover, since the IQA operates without the requisite notice and
comment process required by the Administrative Procedure Act
55

See Margaret A. Berger, Upsetting the Balance Between Adverse
Interests: The Impact of the Supreme Court’s Trilogy on Expert Testimony in
Toxic Tort Litigation, 64 LAW & CONTEMP. PROBS. 289 (2001).
56
See supra notes 45-47 and accompanying text.
57
See infra notes 71-71 and accompanying text.
58
See, e.g., SHAPIRO & GLICKSMAN, supra note 1, at 15.
59
Id.
60
Two more recent and sophisticated petitions exemplify the considerable
extra time and resources that will likely be required of EPA to respond to
lengthy tedious requests for information correction. See CRE, Phthalate Petition,
supra note 33; Perchlorate Study Group, Data Quality Act Petition on three EPA
Technical Documents on Perchlorate, Dec. 3, 2003, available at
http://www.epa.gov/oei/qualityguidelines/afreqcorrectionsub.
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and potentially with no or limited judicial review, this new process
could conceivably be used by agencies themselves to circumvent
statutory commands when it is politically attractive to do so. For
example, the EPA might agree with the IQA petition on Atrazine
and hold that pre-approved protocols are needed before
pathbreaking research on new risks of pesticides will be considered
in regulating those pesticides, even though this decision constitutes
an important policy decision that arguably conflicts with the
protective pesticide mandate61 and should at least undergo notice
and comment.
3. Scientific Errors
The most worrisome aspect of Daubert is the possibility that
judges will make mistakes, particularly in erroneously excluding
valuable scientific evidence.62 Under Daubert, a federal judge
reaches a formal “legal decision” about the reliability of scientific
testimony and its accompanying research. This powerful legal
declaration on scientific quality, if erroneous, might not only
impair the adjudication of a particular case, but might taint
researchers or experts unfairly. Although errors are inevitable,
especially on difficult scientific evidence challenges, there is
currently little systematic research on the frequency or significance
of judicial errors in applying Daubert.
It is not clear whether the agencies are more or less susceptible
to making errors on the technical merits of scientific evidence.
Equipped with an army of scientific staff, the agencies can be
expected to fare better than the courts in their technical
competence to resolve challenges to the quality of scientific
61

See, e.g., Envtl. Defense Fund v. EPA, 548 F.2d 998, 1004 (D.C. Cir.

1976).
62

See David S. Caudill & Lewis H. LaRue, Why Judges Applying the
Daubert Trilogy Need to Know About the Social, Institutional, and Rhetorical—
And Not Just the Methodological—Aspects of Science, 45 B.C. L. REV. 1 (2003)
(arguing that judges who are “unduly focused” on scientific methodology in
applying Daubert “tend to reject reliable—albeit pragmatic—science, welcome
unreliable—albeit authoritative—science, and thereby create a body of legal
science that is out of sync with mainstream science”).
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information. On the other hand, there are frailties in the process
employed by the IQA that might leave agency staff handicapped in
evaluating IQA petitions. The IQA does not provide an adversarial
vetting of the petitions, thus an agency decision-maker will be
looking at only one side of the issue and must rely on its staff to
provide the remaining information needed for a fair evaluation.
Being a political body, moreover, it is possible that an appointed
official could rule on the quality of scientific research based in
large part on political, rather than scientific considerations simply
because it is expedient to do so.
4. Forum Shopping
Forum shopping between the courts and agencies for the most
amenable ruling on the quality of scientific research seems
inevitable once both agencies and courts are shackled by Daubertlike complaint processes. Such forum shopping will only further
confuse the legal system’s collective voice on scientific quality and
lead to even more transaction costs in debating esoteric technical
public health questions. In the summer of 2003, attorneys
defending the asbestos industry in tort litigation engaged in
precisely this forum shopping by filing an IQA petition requesting
EPA to withdraw a 1986 manual warning auto mechanics about
potential exposure to asbestos in brake linings.63 The pamphlet had
been used by plaintiff attorneys to support their causation case, and
the defense lawyers had been unsuccessful in excluding the
evidence under Daubert.64 In their IQA petition, the defense
attorneys argued that EPA’s documentation of the causal
connection between exposure to asbestos in brake linings and
asbestos diseases was incomplete and outdated in the pamphlet.65
Even though the primary regulatory purpose for the manual was to
warn auto mechanics about the risks of encountering asbestos in
brake linings, the IQA subjects this type of information to the same
63

See Morgan, Lewis, & Bockius Petition, supra note 29.
See, e.g., Andrew Schneider, EPA Warning on Asbestos is Under Attack,
ST. LOUIS POST-DISPATCH, Oct. 26, 2003, at A1.
65
See Morgan, Lewis, & Bockius Petition, supra note 29, at 4-8.
64
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reliability tests as basic research studies and scientific reports. Now
revision of the manual appears to be high on EPA’s list of
priorities solely because of this forum-shopping by frustrated
litigants.66
Conversely, in at least one instance a losing IQA petition has
been appealed to the court of appeals, even though the IQA itself
does not provide a right of judicial review.67 Although it was
unclear how the petitioner could show adverse “direct
consequences” to its organization as a result of public
dissemination of the climate change models, and the complaint was
later withdrawn,68 it is possible to imagine IQA challenges that
will present more compelling judicial appeals in the future.69
Thus, courts might be petitioned to review agency resolutions of
IQA complaints, just as agencies consider administrative
information that litigants are unsuccessful in excluding from the
courts under Daubert.

66

See EPA Response to Morgan, Lewis, & Bockius Petition, Nov. 24,
2003, available at http://www.epa.gov/oeiinter/qualityguidelines/afreqcorrection
sub/12467response-morgan-lewis.pdf.
67
See supra note 19 and accompanying text.
68
See, e.g., Flue-Cured Tobacco Cooperative Stabilization Corp. v. EPA,
313 F.3d 852 (4th Cir. 2002).
69
See, e.g., NAS, DATA QUALITY TRANSCRIPT, DAY 1, at 22-23, available
at http://www7.nationalacademies.org/stl/4-21-02_Transcript.doc (comments of
John D. Graham) (noting the uncertainty of judicial review and speculating that
“it will probably take a few critical court decisions before we know how this law
and the associated guidelines will be interpreted by judges”); id. at 73-74
(comments of Alan Morrison) (speculating that under the Data Quality Act,
courts will not hold “de novo review” of the science even though it is
“theoretically possible” that they could); id. at 114-17 (comments of Fred
Anderson) (speculating that parties will be able to get judicial review of agency
information independent from a final rulemaking); id. at 143-44 (comments of
Dan Cohen) (concluding that an agency’s ruling on a correction request is a final
agency action subject to judicial review); id. at 173-74, 181-83 (comments of
Professor Pierce) (expressing initial skepticism about whether courts can review
challenges to agency information, and then later conceding that judicial review
might be possible under limited circumstances).
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B. Process Costs Associated with Implementing a Daubert-like
Test
1. Exacerbating Imbalances in the Review of Science
Daubert has been criticized for causing greater imbalance in
adversarial processes because of the high costs associated with
mounting and defending Daubert challenges.70 Litigants endowed
with greater resources can gain an advantage by raising highly
complex and even unjustified challenges to their less well-financed
opponent’s scientific evidence in order to drain their time and
resources. In civil cases, in fact, the cost of Daubert challenges
appears to be drying up smaller damage litigation because
defending against the inevitable Daubert challenges makes smaller
litigation unprofitable.71 By contrast and somewhat perversely,
forensic evidence introduced by prosecutors in criminal trials
might not undergo rigorous Daubert scrutiny because of the
prevalence of court appointed counsel and the correspondingly
limited resources available for challenging prosecutors’ scientific
evidence.72 Daubert thus helps the richer litigants gain an edge,
70

See, e.g., Ellen Relkin, To Hear or not to Hear: When Are Daubert
Hearings Appropriate?, SF78 A.L.I.-A.B.A. 371, 375 (2001) (reporting that
Daubert hearings can range from a few hours to numerous days and have
evolved into virtual mini-trials involving a myriad of experts from both sides
that can cost parties “tens to hundreds of thousands of dollars”); see also Denise
M. Dunleavy, The Darwin Guide to Survival at a Daubert Challenge, 2Ann.
2001 ATLA-CLE 2775 (2001) (providing lengthy recommendations for
anticipating and then preparing for Daubert hearings, which resemble minitrials).
71
See, e.g., Relkin, supra note 70, at 375 (observing that the costs of
Daubert hearings are being factored into plaintiff attorneys’ decisions to reject
meritorious cases when the injuries are not catastrophic); id. at 381 (reporting
that the defendants’ costs of a Daubert hearing, which the court assigned to the
losing plaintiffs, were $87,887.11 (although only $32,853.16 was documented)
in one case and $26,921.62 in another).
72
See, e.g., NAT’L ACADEMY OF SCIENCES, SCIENTIFIC EVIDENCE
WORKSHOP 51 (September 7, 2000), available at http://
www7.nationalacademies.org/stl/Scientific_Evidence_PDF.pdf.
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while doing little for indigent parties who might be most
disadvantaged by poor quality expert testimony.73
The IQA repeats and amplifies these adversarial imbalances.
First and similar to Daubert, the IQA petition process requires
technical sophistication and resources.74 Those without resources
to invest in this exercise may not be able to use the IQA. Rather
than presenting an opportunity for broad-based improvements in
scientific quality, the IQA may instead provide only a limited
opportunity for established, well-financed interest groups to
challenge regulatory information when they do not like the
underlying policies or direction in which an agency is headed.
Exacerbating this imbalance is the fact that IQA petitions are likely
to slow down administrative processes simply by virtue of raising
additional challenges to agency activities that must be resolved
before rulemaking projects can proceed.75 Thus, at least for EPA,
the sophisticated, established interest groups who actually bring
IQA petitions will be limited primarily to the industrial sector since
regulatory delay generally works at cross purposes with public
interest groups’ goals of ensuring the expeditious promulgation of
protective regulation.76 In fact, roughly two-thirds of the IQA
petitions brought against EPA have been filed by industry.77
73

See, e.g., SKAPP REPORT, supra note 43, at 12-14.
See supra note 33.
75
See Wagner, supra note 3, at 106.
76
The only sophisticated, “pro-environment” petition filed against EPA
challenged a new exemption for the oil and gas industry from Clean Water Act
requirements. Delaying the finalization of this exemption would actually lead to
higher environmental protection in the interim, while the petition was being
adjudicated and processed.
77
If one culls out redundant and inapplicable filings, nearly two thirds of
IQA petitions filed against EPA have been filed by regulated industries or
representatives. See Envtl. Prot. Agency, IQA log, at http://www.epa.gov/
oeiinter/qualityguidelines/af_req_correction_sub.htm (last visited March 17,
2004). Interestingly, by contrast, half the petitions filed against the Department
of Interior (DOI) and the Forest Service (FS) are filed by environmental groups,
with the other half filed by affected industry/resource users. See OMB Watch,
Log of IQA Challenges, at http://www.ombwatch.org/article/articleview/1417/
1/171/. In these cases, delays in timber harvesting or introducing new uses or
species is beneficial to environmental interest groups.
74
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Second, and in contrast to Daubert, not all science used in
regulation is subject to the IQA. Instead, the IQA actually exempts
a good portion of privately produced science and focuses
predominantly on federally-funded science.78 Since recent
accounts suggest potentially significant problems with the
reliability of science sponsored by a regulated party and produced
for regulation,79 the focus on public science in the IQA seems the
reverse from what is needed. In fact, a good portion of tort
litigation brought against “regulated” products after the regulator
approved the products for marketing may be the result of
unreliable, privately sponsored research that the regulatory
agencies were forced to use to decide whether the products were
safe.80
Together these imbalances raise doubts about whether the IQA
will improve regulatory science in any meaningful way, or instead
simply opens a point of attack on a subset of regulatory relevant
research where only a few affected parties have the resources or
the incentives to file complaints. The one-directional nature of the
78

First and most sweeping is OMB’s decision to exempt from data quality
challenges all information arising in “adjudications,” a term that includes
information used in permit and licensing decisions. OMB Data Quality
Guidelines, supra note 25, at 8460, § V.8. Although subtle, this exemption
effectively removes from challenge all private information submitted by a
regulated party to obtain a license to market a potentially dangerous product,
including a pesticide, or to obtain a permit to discharge pollution on land, water,
or into the air. OMB’s second exemption applies to third party information that
agencies receive as “public filings.” Id. Thus, annual emissions inventories,
compliance reports, and other filings required of industry under federal law also
appear to be exempt from data quality challenges. Third, OMB exempts all
private information classified as trade secret or confidential business
information, classifications that can include a considerable amount of private
information. Id. § V.3.b.ii.B.i.
79
See, e.g., SHELDON KRIMSKY, SCIENCE IN THE PRIVATE INTEREST: HAS
THE LURE OF PROFITS CORRUPTED THE VIRTUE OF BIOMEDICAL RESEARCH?
141-44 (2003); Justin E. Bekelman et. al., Scope and Impact of Financial
Conflicts of Interest in Biomedical Research: A Systematic Review, 289 J. AM.
MED. ASSOC. 454 (2003).
80
See, e.g., Thomas O. McGarity, Beyond Buckman: Wrongful
Manipulation of the Regulatory Process in the Law of Torts, 41 WASHBURN L.J.
549, 558-70 (2002).
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IQA reforms—directed at public science, while exempting most
private research—only serves to reinforce concerns about process
imbalances.
2. Potential for Harassment and Abuse of Process
Courts have been the pawn in efforts to disparage and harass
researchers through the ability of litigants to challenge scientific
evidence, although this is rarely accomplished with Daubert
challenges alone. A symposium in Law and Contemporary
Problems, for example, explores how both plaintiff and defense
attorneys abuse the third-party subpoena power to intimidate
scientists whose research produces damaging findings for their
position, even though the researchers are not involved directly in
the litigation.81 The litigants typically accomplish this intimidation
by filing overbroad subpoenas to individual scientists seeking the
release of laboratory notebooks, data, and ongoing research.82
When a public university employs the researcher, litigants have
also used state public records statutes to file broad document
production requests.83 In some cases, the overbroad requests have
also included demands that confidential personal data be disclosed,
and in one case the state judge ordered that it be turned over to the
opposing party, R.J. Reynolds.84 Most courts, however, ultimately
quash the subpoenas, once challenged, as overbroad; yet advocates
seem to understand the gains that can be made simply from the
threat of a subpoena or public records action against an
unsuspecting scientist.85 These abuses of process resulted in at
81

See Symposium, Court-Ordered Disclosure of Academic Research: A
Clash of Values of Science and Law, 59 LAW & CONTEMP. PROBS. 1 (1996).
82
See, e.g., Bert Black, Research and its Revelation: When Should Courts
Compel Disclosure?, 59 LAW & CONTEMP. PROBS. 169, 173 (1996); see also
Steven Picou, Compelled Disclosure of Scholarly Research: Some Comments on
“High Stakes Litigation”, 59 LAW & CONTEMP. PROBS. 149, 155 (1996).
83
See Paul M. Fischer, Science and Subpoenas: When Do the Courts
Become Instruments of Manipulation?, 59 LAW & CONTEMP. PROBS. 159, 159
(1996).
84
Id.
85
See, e.g., Black, supra note 82, at 183.
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least one prominent researcher leaving his tenured position in
disgust.86
The misuse of legal tools to intimidate and discredit
researchers can be expected to continue under the IQA. Nobelprize winning economist, George Ackerloff, observes that one of
the best mechanisms for outsiders to assess the reliability of
complex information is by the reputation of the person providing
it.87 Disparaging a scientist, even when the disparagement is
ultimately false, provides one means for undermining the veracity
of complex scientific information. Filing IQA complaints,
including complaints directed at a researcher, offer the possibility
of not only impairing the researcher’s reputation, but promise also
to drain the researcher’s time and energy if the researcher chooses
to become involved in the agency’s IQA response. And in contrast
to the courts, there are no legal deterrents, such as dismissing
frivolous complaints or levying sanctions, to deter these abuses of
process. Under the IQA, parties may file as many petitions as they
like concerning virtually any information they please.88 The costs
of processing the complaints, even if frivolous, are born by the
agency and researchers if they are involved.
Some organizations have already tipped their hand that
intimidating and discrediting researchers may be among their plans
under the IQA. In a complaint petitioning the exclusion of a study
on the herbicide, Atrazine, for example, the industry complained
that the researcher “has killed and continues to kill thousands of
frogs in unvalidated tests that have no proven value.”89 The same
86

See Fischer, supra note 83.
See George Ackerloff, The Market for ‘Lemons’: Qualitative Uncertainty
and the Market Mechanism, 84 Q. J. ECON. 488 (1970).
88
See, e.g., OMB Data Quality Guidelines, supra note 25, at 8452. The
mandated OMB guidelines interpreting the Data Quality Act provide for its
broad application to “the sharing by Federal agencies of, and access to,
information disseminated by Federal agencies.” Id.
89
Kan. Corn Growers Petition, supra note 33, at 8. Hayes’ scientific
credibility is further questioned in a number of related critiques of his research.
See, e.g., Alex Avery, Frog Sex-Change Claims Flawed, Center for Global Food
Issues (October 30, 2002) at http://www.cgfi.org/materials/articles/2002/
oct_30_02.htm; TRIAZINE NETWORK, THE SIGNIFICANCE OF THE HAYES ET AL.
(2001)); Steven Milloy, Freaky-Frog Fraud, Fox News Channel, Nov. 8, 2002,
87
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nonprofit then sent letters to the American Association of
University Professors (AAUP) and a number of universities
warning them to update their scientific freedom and responsibility
policies to comply with the IQA,90 and indicating it plans to move
upstream by communicating IQA challenges to the researchers’
federal funding sources.91
Whether this professional discrediting and intimidation
ultimately impairs the researcher’s scientific reputation within the
scientific community or has other negative spillover effects is
unclear, but nevertheless worrisome. While Daubert and the IQA
are not essential to enable such attacks, they do provide additional
public platforms for publicizing complaints against science and
scientists.
C. Countervailing Benefits of the IQA?
Set against its considerable process and substantive costs, the
potential benefits of the IQA appear both minimal and uncertain.

available at http://www.foxnews.com/story/0,2933,69497,00.html; Steven
Milloy, Frog Study Leaps to Conclusions, Fox News Channel, April 19, 2002,
available at http://www.foxnews.com/story/0,2933,50669,00.html.
90
Ctr. for Regulatory Effectiveness, Letter from Jim Tozzi, Member, CRE
Advisory Board, to Jane Buck, American Association of University Professors,
3 (Aug. 6, 2003), available at http://www.thecre.com/pdf/university
DQltrBuck.pdf. Identical letters were sent to a number of universities.
91
See Industry Data Quality Warning to Universities Draws Sharp
Response, INSIDE EPA, August 22, 2003. That article reports:
A CRE source says the letter is meant to give universities a chance to
be proactive about data quality requirements. “If they get on top now, it
could save them a lot of problems in the future,” the source says. “If
they don’t . . . we will be more direct in our concerns.” The source says
the next step would be to inform a federal agency that material a
university submitted cannot be disseminated. “If the agency agrees,
then the question is, why give money to universities if they can’t do
anything with their research funds? If we really start to invoke this,
millions of federal government research dollars couldn’t be used . . . .
We’ve been nice up to now. Rounds two and three, we’ll be more
direct.”
Id.
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As discussed, without evidence of a preexisting problem with the
quality of at least EPA’s science, it is unclear what facets of
regulatory information are actually in need of repair. The fact that
the Act was passed as an appropriations rider with no
congressional discussion, and was written by an industry
consultant who now makes a living filing IQA petitions, presents
still more cause for concern.92
Nevertheless, in the wake of the passage of the IQA, there is
evidence of greater attention by agencies like the EPA to scientific
quality. Over the last year and citing to the IQA, EPA and OMB
have generated several new initiatives for increased quality control
over regulatory science.93 Several of these initiatives have been
criticized as misguided and politically motivated, but at least one
initiative—improving the quality of EPA’s models—is
promising.94
The IQA may also cause agencies to think twice before
disseminating information, although it is difficult to locate
concrete evidence of this effect. Whether this ultimately is a
benefit or a cost will depend on the circumstances. If agencies are
disseminating bad information that misleads the public or harms
regulated parties, creating incentives for greater quality control
before disseminating information is precisely what is needed.
92

See supra note 23.
See Office of Mgmt. & Budget, Peer Review and Information Quality,
Proposed Bulletin, August 2003, available at http://www.whitehouse.gov/
omb/inforeg/peer_review_and_info_quality.pdf;
Memo
from
EPA
Administrator Whitman (Feb. 7, 2003), available at http://www.thecre.com/
pdf/whitman_memo.pdf; Envtl. Prot. Agency, A Summary of General
Assessment Factors for Evaluating the Quality of Scientific and Technical
Information, 68 Fed. Reg. 39086 (2003). The guidelines are published
electronically (and not in the Federal Register) at http://www.epa.gov/
oei/qualityguidelines/af— home.htm.
94
EPA’s Assessment Factors were criticized quite heavily at a National
Academy of Sciences Workshop, January 21, 2003. See Transcript from NAS,
Assessment Factors Workshop. OMB’s proposed peer review bulletin generated
even more criticism. See, e.g., Shapiro, supra note 41; Robert Steinbrook, Peer
Review and Federal Regulations, 350 NEW ENG. J. MED. 103 (2004); Sharon
Begley, White House Seeks Peer Review Standard for Range of Studies, WALL
ST. J., Dec. 5, 2003, at B1.
93
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Conversely, if agencies become inclined to withhold information
until the point at which they incorporate it into rulemakings., then
the diminished scientific discourse could ultimately impair the
quality of regulations and the thoroughness of public discussions in
advance of rulemakings.
III. REFORM
The opportunity to look more broadly at implementation of a
Daubert-like screening test in both the courts and agencies helps to
spotlight several significant problems. First, these sciencescreening tests offer advantages to sophisticated participants to
manipulate decision-making, in part by overwhelming their
opponents and even the decision-maker through the use of
resource-intensive challenges to science. Second, the tests present
the risk of significant substantive errors, especially in terms of
conflating science and policy disputes.
Both sets of problems could be addressed, at least
preliminarily, by relatively simple reforms. With respect to the
ability of sophisticated participants to abuse the screening devices
to overwhelm opponents and the agencies, one straightforward
remedy is to force those parties to pay for the costs of the process,
and if they abuse it, to penalize the abuses. IQA petitions currently
can be filed at any time, by anyone, and can include as many
complaints and challenges as the petitioner desires. There are no
meaningful costs or sanctions for filing meritless complaints. In
contrast, the benefits of abusing the IQA process can be
considerable to the regulated community: IQA challenges may lead
to the exclusion or discrediting of pivotal studies that undergird
protective regulation, and at the least they can divert an agency’s
resources and priorities away from developing protective
policies.95 Rule 37 already serves as a mechanism for penalizing
frivolous Daubert challenges. 96 A similar type of penalty rule
could be employed by the agencies in implementing the IQA. For
example, if a petitioner does not raise a credible challenge under
95
96

See Wagner, supra note 3, at 106-08.
See, e.g., FED. R. CIV. P. 37.
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the IQA, then the petitioner should be forced to pay not only the
agency’s processing costs, but a penalty.
Second, with respect to the vague standard for determining
scientific reliability, separating problems of research bias from
other scientific reliability problems could help to clarify the criteria
for screening scientific evidence and counteract the potential for
petitioners to challenge policy choices under the guise of science.
Currently, both Daubert and the IQA have been criticized for
conflating problems of bias with problems concerning the
reliability of research, and addressing neither (particularly the bias
problem) effectively.97 Moreover, there is evidence that bias is a
serious problem in policy-relevant scientific research, especially
for research sponsored by manufacturers, waste producers, or
regulatory participants or litigants.98 A number of empirical studies
have found that when the research is sponsored, the sponsorship
affects the outcome of the research in a way that is more favorable
to the sponsor than independent research.99 There is also evidence
that sponsors use contractual provisions to control the design and
reporting of research that they sponsor.100 This means that adverse
97

Professor Patterson argues that Daubert conflates at least two important
science-related problems that can afflict scientific evidence—bias on one hand
and whether the testimony is actually scientific on the other. See Mark R.
Patterson, Conflicts of Interest in Scientific Expert Testimony, 40 WM. & MARY
L. REV. 1313 (1999). While the Daubert test could be read to encompass both
concerns, it is applied narrowly in ways that generally consider only whether
testimony is based on research that is testable or capable of validation, with
almost no attention to the need to identify bias in the underlying research. This
is an important oversight in the screening of scientific evidence since cross
examination of the witness who relies on the research will not necessarily
uncover blatant conflicts and sources of bias that affected the original researcher
in conducting the research.
98
See Michael J. Brennan, Square Pegs and Round Holes: Application of
the “Best Scientific Data Available” Standard in the Endangered Species Act,
16 TUL. ENVTL. L.J. 387, 410 (2003); see also Daniel T. Hornstein, Accounting
for Science: The Independence of Public Research in the New Subterranean
Administrative Law, 66 LAW & CONTEMP. PROBS. 227, 243 (2003).
99
See supra note 79 and accompanying text.
100
See, e.g., Frank Davidoff, Between the Lines: Navigating the
Unchartered Territory of Industry-Sponsored Research, 21 HEALTH AFFAIRS
235 (2002); Bruce M. Psaty & Drummond Rennie, Stopping Medical Research
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results might be suppressed or under-reported, while positive
results might be presented in ways that overstate the positive
findings. Both the IQA and Daubert, however, tend to ignore these
important sources of bias in scientific research.101
One reform to redress this research “bias” problem is to
supplement the “reliability” tests of Daubert and the IQA with a
conflict disclosure requirement. The scientific community uses
conflict disclosures to require disclosure not only of the sources of
funding, but the types of sponsor influence—like contractual
power to suppress adverse results or alter the written report of the
findings—that might affect the rigor of the study. When employed
by regulators and courts in a legal setting, such expanded conflict
disclosures would require scientists who offer testimony or
research to disclose all contractual and related constraints that
could bias or constrain their work.102 Similarly, scientists who are
employees of sponsors would be required to disclose the extent of
sponsor influence over the design, methods, and reporting of their
research. When the testimony or evidence is not being offered by

to Save Money: A Broken Pact with Researchers and Patients, 289 J. AM. MED.
ASS’N. 2128 (2003); Drummond Rennie, Fair Conduct and Fair Reporting of
Clinical Trials, 282 J. AM. MED. ASS’N. 1766 (1999); Drummond Rennie,
Veronica Yank, & Linda Emanuel, When Authorship Fails: A Proposal to Make
Contributors Accountable, 278 J. AM. MED. ASS’N. 579 (1997); see also PAUL
BRODEUR, OUTRAGEOUS MISCONDUCT: THE ASBESTOS INDUSTRY ON TRIAL
(1985); DAVID KESSLER, A QUESTION OF INTENT: A GREAT AMERICAN BATTLE
WITH A DEADLY INDUSTRY (2001); GARY MARKOWITZ & DAVID ROSNER,
DECEIT AND DENIAL: THE DEADLY POLITICS OF INDUSTRIAL POLLUTION (2002);
MORTON MINTZ, AT ANY COST: CORPORATE GREED, WOMEN, AND THE
DALKON SHIELD (1985).
101
See, e.g., Frank Davidoff et al., Sponsorship, Authorship and
Accountability, 345 NEW ENG. J. MED. 825 (2001), available at
http://content.nejm.org/cgi/reprint/345/11/825.pdf; Jean Hellwege, Medical
Journals Crack Down on Industry Influenced Over Published Studies, 37 TRIAL
71 (DEC. 2001); Uniform Requirements for Manuscripts Submitted to
Biomedical Journals (October 2001) at http://www.icmje.org (last visited Mar.
2, 2004).
102
This proposal was advanced by David Michaels and myself in David
Michaels and Wendy E. Wagner, Science and Government: Disclosure in
Regulatory Science, 302 SCIENCE 2073 (2003).
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the original scientist, then those relying on the information would
be required to work backwards to learn about potential conflicts
and contractual constraints that might compromise the
independence of the research.103 Both in the courts and agencies,
these conflict disclosures need not be used to disqualify research or
testimony, but they could provide critical information about
potential sources of bias that might otherwise be missed.
Adding this supplemental conflict disclosure will diminish the
severity of several of the adverse side effects currently experienced
under Daubert and the IQA. Most significantly, it offers a much
more focused method for assessing the objectivity of research and
the corresponding expert testimony than the amorphous Daubert
test.104 This more focused approach to evaluating research and
testimony should also help counteract the ability of well-financed,
private parties to use Daubert and the IQA exclusively to their
advantage. A detailed conflict disclosure policy imposes a speed
bump on all research. without requiring an outside, sophisticated
advocate to intervene. The conflict disclosure requirement could
even provide some protection against harassment of independent
scientists who are most deserving of protection from the current
abuses of process.
CONCLUSION
Daubert has not been without its problems. These problems are
instructive as the agencies implement the IQA, a law that imposes
a complaint process similar to Daubert on information
disseminated by federal agencies. This commentary explores some
of the adverse side effects that could arise in importing a Daubertlike test to the agencies and suggests two straightforward reform
proposals that begin to counteract these problems.

103
104

See id.
See also Patterson, supra note 97, at 1366-86.
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WELFARE STATE OR WELFARE COURT:
ASBESTOS LITIGATION IN COMPARATIVE
PERSPECTIVE
Sheila Jasanoff & Dogan Perese*
INTRODUCTION
Since the United States Supreme Court issued its landmark
evidence ruling in Daubert v. Merrell Dow Pharmaceuticals,1
much ink has been spilled on how best to incorporate scientific and
technical evidence into legal decisions. Interestingly, all concerned
agree that the causes of the problem lie somewhere outside the
courtroom door, although attorneys, scholars, and litigants by no
means agree on just where in relation to that door—in particular,
whether inside or outside it—to locate their proposed remedies.
Corporate defendants have largely accepted the view that the
problem has to do with importing “junk science”2 into the
* Sheila Jasanoff is Pforzheimer Professor of Science and Technology
Studies at Harvard University’s John F. Kennedy School of Government. Dogan
Perese is a second-year student at Harvard Law School.
1
Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993).
2
See Kenneth J. Chesebro, Galileo’s Retort: Peter Huber’s Junk
Scholarship, 42 AM. U. L. REV. 1637, 1638-39 (1993) (summarizing one
author’s definition of “junk science” as “the mirror image of real science . . .
cut[ting] across chemistry and pharmacology, medicine and engineering . . . . It
is a catalog of every conceivable error: data dredging, wishful thinking,
truculent dogmatism, and now and again, outright fraud”). See also Kara-Anne
Yaren, Trade and Genetically Modified Foods: Frankenfears: A Call for
Consistency, 1 ASPER REV. INT’L BUS. & TRADE L. 149 (2001) (noting that
although “there is no precise definition of ‘junk science’ there is a useful
definition of a scientifically valid methodology: whether the theory in question
can be (and) . . . has been subjected to peer review and publication, its known or
potential error rate and the existence and maintenance of standards controlling
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courtroom. Accordingly, industry’s preferred solution is to insist,
as Daubert did, on proactive judicial gate-keeping at the pretrial
stage.3 Judges, on this view, have a duty to ensure that only good
science makes its way past a Daubert hearing to technically
untutored and possibly too credulous juries. Just as passionately,
much of the plaintiffs’ bar believes that the causes of the problem
lie considerably further back in time than the pretrial phase, as well
as spatially further away from the legal process, in varieties of
corporate misconduct that only jury trials can adequately sanction,
for instance, in sometimes willful disregard for citizens,
consumers, and workers; in the refusal to carry out timely research
on health, safety and environmental problems; and in the
sponsorship of biased and misleading research. Where defendants
wave the red flag of “junk science,” plaintiffs point to the
notorious example of “tobacco science,” studies commissioned by
the tobacco industry in an effort to demonstrate that cigarette
smoke, one of the most securely established of all cancer-causing
agents, poses no health risks to humans.
In this paper, we too trace the reasons for science’s
unsatisfactory engagement with the law to places outside the
courtroom, only our analysis treats the law-science relationship in
the United States as an epiphenomenon of a dynamic that reaches
deeply into political culture. Further, we suggest that the problem
of law and science in modern industrial democracies cannot be
divorced from the deeper problem of responding justly and
efficiently to the residual risks created by technological activity.
The latter issue, moreover, is handled very differently in different
national legal and policy systems. Our focus here is on America’s
unique reliance on litigation to frame and find remedies for health
problems allegedly caused by human negligence or error in private
its operation, and whether it has attracted wide spread acceptance within a
relevant community”).
3
See, e.g., Gen. Elec Co. v. Joiner, 522 U.S. 136 (1997) (establishing a
discretionary standard of review for reviewing trial court’s determination of
expert qualifications where industry sought review of trial court’s decision to
allow unreliable expert testimony); Kumho Tire Co., Ltd. v. Carmichael, 526
U.S. 137 (1999) (extending the Daubert requirements to include all expert
testimony).
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enterprise. Using evidence from other countries, we argue that
providing legislative solutions to such problems would reduce the
litigation burden on United States courts. In the process, courts
would also be relieved of a high percentage of the difficult expert
conflicts that currently occupy their time and drain their resources.
The example we use to illustrate these points is United States
asbestos litigation over approximately the past quarter-century.
Comparing the American record on this issue with that of several
European countries, we suggest that asbestos lawsuits have forced
the United States court system to perform the redistributive
functions of a welfare state, only at higher cost and with greater
inefficiency than if the state had chosen simply to compensate
asbestos victims directly.4 Our argument goes beyond the frequent
critique of litigation as an economically inefficient means of
redistribution and calls attention to its deficiencies as a device for
rendering justice under conditions of inadequate knowledge and
endemic uncertainty.
Put differently, we suggest that courts are inefficient
distributors of welfare benefits not only because the legal process
is too expensive in general terms, but more specifically because
adjudication uses the act of making causal determinations as a
conduit, or an obligatory point of passage, to redistribution. This is
a particularly wasteful strategy in cases like asbestos, where the
cost of individualized fact-finding has prompted large aggregated
proceedings, with the somewhat perverse result of compensating
more uncertain causal claims at relatively higher rates than more
certain ones. In both this and similar cases, experience from other
countries suggests that more equitable and socially acceptable
outcomes could be arrived at without channeling the compensatory
process through the bottleneck of case-by-case fact-finding—or
seeking creative ways around that bottleneck. Public law
frameworks would have the merit of focusing more directly on the
injuries to be compensated than on the often uncertain causal chain
that connects claimed injuries to the private behaviors that
allegedly caused them.
4

See generally Laurie Kazan-Allen, Asbestos Compensation in Europe,
INTERNATIONAL BAN ASBESTOS SECRETARIAT, May 30, 2000.
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We do not address whether the different compensation systems
considered in this paper arrive at optimal valuations of the cost of
disease or injury for particular conditions and claimants. In other
words, we do not ask whether mesothelioma or asbestosis are
compensated at too high or too low a rate in the United States or
elsewhere. The more general point we make is that judgments like
these should be, at bottom, a matter of political deliberation in
democratic nations. And to make such assessments, the relative
openness and transparency of the legislative process is
institutionally better suited than substitutes crafted by a no matter
how ingenious judiciary.
I.

ONE PROBLEM, MANY MANIFESTATIONS

Asbestos is the generic name for a variety of naturally
occurring mineral fibers once widely used as fire retardants in
construction and consumer products, including building insulation,
ship-building, asbestos cement piping, brake linings, fireproof
textiles, and even home hair dryers.5 Already in the 1920s,
employers began to notice higher incidences of lung disease and
cancer among asbestos workers. By the 1970s, surmise turned into
science as those initial observations hardened into published
epidemiological findings.6 Asbestos exposure was responsible for
causing degenerative and eventually fatal lung disease, as well as
several kinds of cancer, including one, mesothelioma, that was
exclusively associated with asbestos and similar fibrous materials.7
Population-based studies made it possible to conjecture how many
additional cases, and of which kinds, might be expected over time.
5

U.S. Envtl. Prot. Agency, Asbestos: General Information, at
http://www.epa.gov/asbestos/help.html (Mar. 9, 2004). There are six major types
of asbestos fiber, of which the most frequently used are chrysotile, a member of
the serpentine mineral family, amosite, and crocidolite, both belonging to the
amphibole group. Id.
6
See generally IRVING J. SELIKOFF, ASBESTOS AND DISEASE (Academic
Press 1978). See also, U.S. Dep’t of Labor, Occupational Safety & Health
Administration: Safety and Health Topics: Asbestos, at http://www.osha.gov/
SLTC/asbestos/index.html (last revised Aug. 28, 2003).
7
U.S. Envtl. Prot. Agency, supra note 5.
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Yet these predictions repeatedly underestimated the actual
incidence of disease, as new classes of exposed persons were
identified and asbestos-induced illness appeared even in people
exposed to the substance outside of occupational contexts.
In general, the United States court system does relatively well
at settling claims when the nature and causes of injury are well
understood and the damages are clear, as for instance in routine
automobile accidents. In the case of asbestos, abundant evidence
documented the connections between exposure and disease;
mesothelioma in particular was a signature disease, associated only
with asbestos. Why then did asbestos litigation prove to be such an
intractable problem for American courts? A major corporate
mishap of recent years offers a number of clues. In 1998, the huge
oil and gas services company Halliburton acquired Dresser
Industries, its main rival, thereby immediately becoming the
largest concern in the business.8 Eager Halliburton dealmakers,
however, did not inquire into Dresser’s legal liability from longdormant asbestos lawsuits. It proved to be an epic miscalculation
for Halliburton. According to a New Yorker article, “The asbestos
settlements devastated the company’s stock price, which fell by
eighty percent in just over a year.”9 One can speculate in retrospect
that there was a failure of due diligence in investigating
outstanding legal claims against Dresser, but more important from
our standpoint is how such massive liabilities could have been
overlooked in the first place. What is it about asbestos–related
injuries that can render them both so numerous and so invisible?
Like the diseases that asbestos induces, compensation claims
can lie hidden for many years. Long latency periods make it
difficult to state with certainty when conditions will appear or how
severely they will progress in given individuals. Uncertainty
surrounds not only the timing, number, and seriousness of claims,
but also the connection of particular claims to particular
circumstances of exposure. Different asbestos fiber types are
associated with different levels of risk, and more than one type
8

See Jane Mayer, Contract Sport, Vol. 80, Issue 1 NEW YORKER, February
16 & 23, 2004, at 87.
9
Id.
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may be mixed into a particular product. Worker and consumer
mobility impede attempts to pinpoint with accuracy how given
claimants were exposed or how likely they are to fall ill. In short,
even though the health impacts of asbestos are relatively well
known in scientific terms, classes of plaintiffs and defendants
remain indeterminate for purposes of the law, often for long
periods of time. Under these conditions it has proved almost
impossible to stem the tide of asbestos lawsuits or to adjudicate
them efficiently once they have been initiated.
To appreciate the consequences of these uncertainties for the
American legal process, it is instructive to compare the burden of
asbestos actions on United States courts and on courts in other
industrial nations where asbestos has exacted similar tolls in
disease and death. Comparative information on asbestos claims
and recoveries, however, has to be interpreted against a backdrop
of radical differences in state responsibility for public health
protection and associated cultures of regulation, risk management,
and expertise. Differences between United States and European
litigation patterns only make sense if we take into account how
lawsuits operate in relation to other social mechanisms for taking
care of the victims of illness and disability.
II. CULTURAL PERSPECTIVES ON HEALTH AND LITIGATION
Suits to recover damages for disease and injury in the United
States play out within a health care system that is uniquely laissez
faire by comparison with those of other industrial democracies.
United States citizens, unlike most of their European counterparts,
are not generally covered by national health insurance.10 Medicare
and Medicaid, enacted in 1965 as part of the Great Society
legislative program, provide basic coverage for older and low
income citizens, respectively.11 The remaining majority of
10

Nat’l Coalition on Health Care, Health Insurance Coverage, at
http://www.nchc.org/facts/coverage.shtml (2003).
11
Ctrs. for Medicare & Medicaid Servs., Medicare Information Resources.
at http://www.cms.hhs.gov/medicare/ (last modified Sept. 12, 2003). Current
Medicare/Medicaid statistics show that there are 40.5 million enrollees in
Medicare and 40.1 million enrollees in Medicaid. Id.
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Americans are covered, if at all, by varying employer-funded or
private insurance schemes, leaving a large fraction of the
population wholly uninsured.12 A generously supported national
research and development system, coordinated by the National
Institutes of Health, has achieved extraordinary success in finding
cures for individuals willing and able to pay for these results;
striking examples include the advances made in drug treatment for
AIDS13 and cancer over the past two decades. But while the more
privileged have access to arguably the world’s most sophisticated
health care system, millions enjoy no such benefits, and health
statistics for the poorest fifth of the United States population more
closely resemble those of developing countries than of highly
industrialized ones.
European countries, by contrast, provide substantially more
equitable nationwide coverage under variously funded insurance
programs. Universal, state-sponsored insurance is the rule, with
emphasis on equity across individuals, possibly at the expense of
innovation in the domain of rare illnesses and designer drugs.
Preventive public health strategies are favored in relation to
potentially expensive therapies, leading in turn to greater emphasis
on clinical care in relation to biomedical research and
development. These differences are summarized in Table 1, albeit
in highly simplified and schematic terms that do not do justice to
the complexities of either the United States or the varied European
health care systems.

12

Nat’l Coalition on Health Care, supra note 10.
See STEVEN EPSTEIN, IMPURE SCIENCE: AIDS, ACTIVISM, AND THE
POLITICS OF KNOWLEDGE (University of California Press 1996) (accounting of
how people with AIDS influenced the research process).
13
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TABLE 1—HEALTH POLICY, CITIZENS, AND THE STATE
UNITED STATES

EUROPE

Private insurance

Social insurance, orchestrated by the
state
Universal coverage, variously funded
Worker compensation

Coverage through employment
Worker compensation for non-white
collar employees
High-quality care for considerable
fraction of population; sub-standard
care for others
Focus on science-driven cures

Relative equality of care across
individuals and regions
Focus on primary care and
prevention

A second sphere of difference that affects both the volume and
outcome of asbestos litigation is the role of experts within the
judicial system. A sharp line of demarcation can be drawn between
the common law and civil law traditions. In the former, scientific
and technical evidence is usually supplied by party experts and
competing claims are adjudicated through the adversary process; in
the latter, experts are court-appointed and have a duty to provide
impartial expertise to the presiding judges. In civil law systems, the
judge, not the parties, decides what types of expertise are germane
to the matter at hand, and experts are often chosen on the basis of
their affiliation with particular institutions or professional groups.
Judicial management of expert evidence centralizes adjudicatory
fact-finding and lowers the costs of the process; costs are further
contained in many jurisdictions through fixed fee schedules for
expert witnesses. Table 2 summarizes these differences, again in
highly simplified form.
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TABLE 2—ROLE AND NATURE OF EXPERTISE IN THE COURTS
UNITED STATES
(COMMON LAW)
Party appointed
Strategically chosen
Stress on technical qualifications
Adversarially examined
Open to discovery

EUROPE
(CIVIL LAW)
Court appointed
“Neutral”
Institutional roles matter
Advisor to court
Opinion giver, not subject to
discovery

It is worth noting too that the cost of fact-finding differs even
within common law jurisdictions. Britain patterns with other
European nations, and not with the United States, in barring
contingency fees and adopting the rule that the loser of a lawsuit
ordinarily pays the winner’s costs. Such measures create high
threshold barriers for plaintiffs and may inhibit potentially
legitimate as well as frivolous claims, but they reduce the overall
amount and cost of litigation.
III. ASBESTOS LITIGATION IN THE UNITED STATES: A BRIEF
HISTORY
Researchers have estimated that over 100 million people in the
United States were occupationally exposed to asbestos during the
twentieth century.14 This includes the 27.5 million Americans
estimated to be exposed to asbestos between 1940 and 1980.15 At
least 600,000 individuals have filed claims for harm resulting from
asbestos exposure and, because individuals typically file such
claims against multiple defendants, the total number of claims is
actually much larger.16 In the year 2000 alone, 12 large
14

AM. ACAD. OF ACTUARIES, OVERVIEW OF ASBESTOS ISSUES AND
TRENDS, PUBLIC POLICY MONOGRAPH (Dec. 2001), available at
http://www.actuary.org/pdf/casualty/mono_dec01asbestos.pdf.
15
Id.
16
Michelle J. White, Explaining the Flood of Asbestos Litigation:
Consolidation, Bifurcation, and Bouquet Trials, NBER WORKING PAPER SERIES
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corporations reported that 520,000 new asbestos claims were filed
against them.17 Insurers of asbestos defendants have paid an
estimated $32 billion in compensation to claimants; the result of
such costly liability has led about 80 firms to file for bankruptcy,
30 of which filed since early 2000.18
Defendants’ bankruptcies, however, have not dissuaded further
asbestos mass tort claims as might have been expected. Instead,
plaintiffs’ lawyers are filing even more claims on behalf of
claimants whose injuries are less severe and against defendants
whose involvement with asbestos production is increasingly
tangential. With an effectively limitless supply of both plaintiffs
and defendants, asbestos has earned the distinction of being the
largest mass tort in United States legal history.19 Two recent
predictions of its total cost came out at $200 and $275 billion,
suggesting that asbestos may end up costing more than Superfund,
the most costly environmental program run by the United States
federal government.20
Asbestos litigation has evolved from a once regional issue into
a national one and as courts modify their handling of increasingly
numerous cases, claimants predictably seek fora in which they can
achieve speedy resolution with a maximum payout and a minimum
of litigation time and cost. In the early days of United States
asbestos litigation (1970–1987), 60 percent of state court asbestos
personal injury cases were filed in four states: California,
Pennsylvania, New Jersey, and Illinois.21 By 1998–2000, however,
filings of asbestos cases in these states accounted for only 7
percent of the total.22 At the other extreme, five states—
Mississippi, New York, West Virginia, Ohio, and Texas—that had
accounted for 9 percent of the cases filed before 1988 accounted

9362 (Dec. 2002), at http://www.nber.org/papers/w9362.pdf.
17
Id.
18
Id.
19
Id.
20
Id.
21
STEPHEN J. CARROLL ET AL., ASBESTOS LITIGATION COSTS
COMPENSATION: AN INTERIM REPORT (Rand 2002).
22
Id.

AND
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for 66 percent of filings between 1998 and 2000.23 In part, the
cases track legal changes easing plaintiffs’ access to the courts. In
California, for example, section 340.2 of the Code of Civil
Procedure gives priority for trial scheduling to all plaintiffs with a
terminal illness, allowing plaintiffs with mesothelioma to get to
trial quickly.24 Similarly, New York City has a special expedited
trial schedule for asbestos plaintiffs with mesothelioma and other
cancers.25 Under Mississippi rules, trial courts lack the authority to
order independent medical examinations of plaintiffs, limiting
defendants’ ability to challenge asbestos plaintiffs’ disease
allegations.26 In Texas, where asbestos cases are dispersed over
multiple jurisdictions and there are many different law firms
representing plaintiffs, defendants who are named on thousands of
cases may be noticed on the same day for scores of trials in a
dozen or more jurisdictions.27 All these factors place special
settlement pressures on defendants, leading to a greater number of
settlements than might otherwise be anticipated.
Over the last decade, the annual number of claims filed against
most United States defendants has increased substantially, with
some defendants seeing claims double in a single year. The
number of defendants named by the typical claimant is also
increasing. In the early 1980s, claimants typically named about 20
different defendants; by the mid-1990s, that number may have
risen to 60 to 70 defendants.28

23

Id.
CAL. CIVIL CODE § 340.2 (Deering 2004).
25
CARROLL ET AL., supra note 21.
26
Swan v. I.P., Inc., 613 So. 2d 846 (Miss. 1993).
27
CARROLL ET AL., supra note 21.
28
DEBORAH R. HANSLER ET. AL., CLASS ACTION DILEMMAS: PURSUING
PUBLIC GOODS FOR PRIVATE GAIN 56 (1999), at http://www.rand.org/
publications/MR/MR969/.
24

JASANOFFPERESEMACRO.DOC

630

4/23/2004 12:55 PM

JOURNAL OF LAW AND POLICY
TABLE 3—U.S. ASBESTOS LITIGATION, 1982 AND 2002

Number of claimants
Number of defendants
Average number of defendants per
claimant
Total costs to date
(nominal)
Bankruptcies
Estimated total future costs
(nominal)

1982

2002

21,000
300
20

600,000
6,000
60-70

$1 billion

$54 billion

3
$38 billion

80
$145-275 billion

About two-thirds of United States plaintiffs whose claims
reached final verdict through trial from 1993 to 2001 won an
award, somewhat higher than the rate of plaintiff success
nationally in all tort suits, and substantially higher than the rate of
plaintiff success in product liability suits in many metropolitan
jurisdictions.29 Mesothelioma plaintiffs were most likely to be
successful, but more than half of the claims for conditions other
than cancer and asbestosis also succeeded.30
The mean verdict for successful plaintiff claims over the period
was about $1.8 million, but mean awards varied substantially by
disease category, from $322 thousand for nonmalignant diseases
other than asbestosis to $3.8 million for mesothelioma. The mean
award for successful asbestosis claims topped $1.6 million. The
mean award for successful mesothelioma claims rose dramatically
from about $2 million in 1998 to upwards of $6 million in 2001,
while the mean award for successful asbestosis claims increased
five-fold, from $1 million in 1999 to $5 million in 2001. Just over
half of the plaintiffs whose claims reached verdict were awarded
several hundred thousand dollars or more. About one-quarter of the
successful plaintiffs were awarded in excess of a million dollars.
As in most tort litigation, a smallish number of very large awards
29
30

Id.
Id.
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account for the majority of all the money awarded.31
The Claims Resolution Management Corporation, an
organization which monitors the disbursement of asbestos claims
and advises prospective litigants, recently published the
distribution of the Manville Trust’s claims payments by disease
category from 1995 through 2001.32 According to these data,
mesothelioma claims accounted for about four percent of the total
claims paid by the Trust over that period.33 About 20 percent of the
dollars paid by the Trust over the same period went to
mesothelioma claimants, whereas about 8 percent were for cancers
other than mesothelioma; that group received about 16 percent of
the dollars.34 Interestingly, nonmalignant claims accounted for
about 88 percent of claims and 64 percent of dollars paid out.35
IV. JUDICIAL INNOVATION AND ITS UNINTENDED CONSEQUENCES
Asbestos claims are concentrated in a few courts and the
volume of claims in these courts makes it infeasible to hold
individual trials for all claimants. To help stem judicial gridlock,
judges have responded by developing innovative procedures
intended to resolve large numbers of cases at minimal cost in court
time.36 One notable procedural innovation is consolidated trials,
which are trials of multiple asbestos claims held simultaneously
before a single jury. The jury makes separate decisions for each
plaintiff against each defendant. Another such innovation is
bifurcation, which divides the trial into two or more phases. In
bifurcated trials, the jury decides liability in the first phase and
damages in the second, while in reverse bifurcated trials the order
is switched. After phase one, the judge suspends trial and directs
the parties to negotiate a settlement, sometimes becoming closely
31

CARROLL ET AL., supra note 21.
David Austern, “THE MANVILLE TRUST EXPERIENCE,” MEALY’S
ASBESTOS BANKRUPTCY CONFERENCE (Claims Resolution Management
Corporation, Fairfax, VA, 2001).
33
Id.
34
Id.
35
Id.
36
White, supra note 16.
32
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involved in the negotiations. For instance, the judge may threaten
that, if the parties cannot reach a settlement, she will direct the jury
to consider punitive damages. A third innovation is the “bouquet”
trial in which a small group of cases is selected for trial from a
larger group that may include thousands of cases. At the end of the
bouquet trial, the judge directs the parties to settle the larger group
of cases based on the result of the small group outcomes. If
negotiations do not result in settlement, the judge may threaten to
use the same jury to decide additional cases in the large group.37
White provides a few notable examples of such innovations in
action. In 1998, a reverse bifurcated bouquet trial of 12 plaintiffs’
asbestos claims in Mississippi resulted in phase one compensatory
damages totaling $48 million.38 When the judge threatened to put
the issue of punitive damages before the same jury, the defendants
settled the 12 cases, reportedly for the full amount of the damage
awards.39 The judge then scheduled 63 more cases for trial before
the same jury. The defendants submitted an emergency appeal to
the Mississippi Supreme Court seeking to disqualify the judge for
bias, but their appeal was denied. The defendants then settled all of
the remaining 1,738 claims in the large group on very favorable
terms for plaintiffs.40 In one bifurcated trial in West Virginia in
2002 that involved 4,000 plaintiffs from 35 states suing a sole
defendant, liability and a punitive damages multiplier were decided
during phase one.41 The judge then instructed the parties to
negotiate a settlement of all 4,000 claims. Although settlement
negotiations are still ongoing, they are likely to succeed because
the jury’s decision (in the reverse bifurcated trial) that the
defendant must pay punitive damages of three times any
compensatory damage award makes it extremely risky for the
defendant to proceed to the damages phase.
Judges’ attempts to save trial time by encouraging mass
settlements of asbestos claims may have made the asbestos crisis
37
38
39
40
41

Id.
Id. at 4.
Id.
Id.
Id.
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more severe by encouraging plaintiffs’ lawyers to flood the courts
with additional claims, according to White.42 The following
feedback seems to have resulted: because of the large numbers of
claims filed in certain amenable fora, judges in these courts adopt
procedural innovations that are intended to reduce trial time and
encourage large numbers of cases to settle. These procedural
innovations also change trial outcomes in a pro-plaintiff
direction.43 When large numbers of asbestos claims are settled on
favorable terms for plaintiffs, then plaintiffs’ lawyers find it
profitable to file additional claims in the same courts. This worsens
the gridlock and pressures judges to continue innovating. The
threat of thousands of claimants free-riding on reduced per-capita
evidentiary scrutiny pressures defendants to settle even when many
claimants are asymptomatic or may have potentially faulty claims.
The cost of responding to uncertainty across the board tends to
increase payouts for lesser claims and reduce available funds for
truly meritorious victims with demonstrable illnesses, though
these, ironically, are the easiest cases to make in individualized
proceedings. Furthermore, once damages can be recovered even in
the face of increased uncertainty, the number of potential plaintiffs
and potential defendants widens again and, as a result, the asbestos
mass tort keeps snowballing.
Thus, though United States courts have been extremely
ingenious in devising ways to deal with thousands of claimants at
once, thus reducing the astronomical costs of individual factfinding, the perverse result of such innovation has been a
preemptive allocation of defendants’ funds to the relatively
uncertain realm of nonmalignant claims, possibly at the expense of
more demonstrably meritorious claims. In a 1994 review, Durkin
and Felstiner characterized the outcome of asbestos-related disease
(ARD) litigation as having failed to provide adequate mechanisms
of compensation to sufferers, despite strong incentives for all sides
to reach resolution.44 “The failed attempts [at various strategic
42

White, supra note 16.
Id.
44
Thomas Edward Durkin & William L. Felstiner, Bad Arithmetic:
Disaster Litigation as Less than the Sum of its Parts, in LEARNING FROM
DISASTER 158 (Jasanoff ed., 1994).
43
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efforts by the parties] provide evidence that what occurred in the
United States overall was more a series of unrelated attempts to
shift financial responsibility than it was cumulative ‘learning.’”45
V. COURT-PROVIDED ADMINISTRATIVE RELIEF
A controversial creation of a few bankruptcy courts was the
settlement trust for asbestos claims, most notably the Manville
Personal Injury Settlement Trust.46 Thought by some to be the
solution to mass toxic torts, such trusts were to provide
compensation, superior claims-handling efficiency, equity between
similar claims, and decreased transaction costs.47 Settlement trusts,
however, soon proved problematic: bargaining for the Manville
trust began in 1982, but it did not begin payments to claimants
until 1988. Furthermore, even though the trust began with $1.7
billion in liquid assets, it was rapidly overwhelmed with claims,
settlements that ran 50 percent higher than projections, and a faster
pace of settlements than predicted.48
Victims in the United States who used asbestos, rather than
worked in manufacturing industries, have had the choice of relying
on worker compensation (from employers like shipyards) or
pursuing tort claims. Victims have largely chosen not to rely on
worker compensation, since compensation claims paid
significantly less than tort recoveries and were vulnerable to many
of the same defenses.49 As early as the mid-1980s, Hensler et al.
highlighted the drawbacks presented by workers’ compensation:
Many of the problems we have noted about the tort system,
including timing of claims, standards for proving causation,
and issues arising out of the involvement of multiple
defendants have not been solved by state workers’
compensation systems either. In addition, workers’
45

Id.
Id. at 159.
47
Id. at 159-63.
48
Id. at 167.
49
ROBERT I. FIELD & RICHARD B. VICTOR, ASBESTOS CLAIMS: THE
DECISION TO USE WORKERS’ COMPENSATION AND TORT (Workers’
Compensation Research Institute 1988).
46
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compensation systems have usually provided less than full
compensation of wage loss, and no compensation for pain
and suffering.50
Given the above, the current state of United States asbestos
litigation is not surprising. A claimant, possibly having to
surmount a similar burden of proof for state-provided welfare, in
this case workers’ compensation, or a regulated trust, or a tort
claim, will pursue the tort claim when the payoff is substantially
greater and the court system actually facilitates the bringing of
such claims. Even when uncertain about symptoms, the record of
past litigation and a well-trodden path to innovative courts is likely
to continue providing potential claimants with a positive incentive
to file suit.
VI. EUROPE: FEWER CLAIMS, LOWER COMPENSATION
In Europe, asbestos claims have been fewer in number and
have been compensated at significantly lower rates than in the
United States.51 These settlements do not necessarily represent
more just solutions in individual cases, especially for the most
gravely injured plaintiffs. At the same time, the press of asbestos
litigation has not converted the judicial system from its normal
adjudicatory functions into serving as a de facto substitute for a
legislatively and administratively managed health care system.
Up until the end of 1986, the ratio of asbestos-related civil
actions in the United Kingdom compared to the United States was
1:5 even though there were proportionally nearly four times as
many cases of mesothelioma in the United Kingdom. Figures cited
by the firm Norton Rose from 1992-1996 show the average
mesothelioma victim was sixty years old and received $158,660
(compared to the 2001 average of $6 million for successful United
States mesothelioma claimants), the average asbestosis victim was
also sixty years old and received $108,465, and the average lung
50

HENSLER ET AL., ASBESTOS IN THE COURTS: THE CHALLENGE OF MASS
TOXIC TORTS (Rand 1985).
51
Laurie Kazan-Allen, Asbestos Compensation in Europe, INTERNATIONAL
BAN ASBESTOS SECRETARIAT, May 30, 2000.
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cancer victim was sixty-five years old and received $93,340.52
These numbers are far lower than even the lowest United States
average of $322,000 awarded for nonmalignant diseases.
French courts require that claimants surmount a high burden of
proof, demonstrating defendants guilty of “faute inexcusable,” or
outrageous misconduct. A successful case brought by 11 claimants
resulted in the doubling of disability benefits and an award of
$26,000 each.53 In 2000, the French government established the
Compensation Fund for Victims of Asbestos Exposure (FIVA), a
no-fault benefit system to provide automatic compensation for
victims of both occupational and non-occupational exposure to
asbestos; this program is expected to be operational in 2003.54
TABLE 4—AWARDS, BURDENS OF PROOF, AND PENDING CASES

U.S. (19932001)
U.K. (19921996)
Netherlands

Mesothelioma
Mean Award

Asbestosis
Mean
Award

$3.8 million

$1.6
million
$108,000

$159,000
$50,000$80,000

N/A/

Burden
of Proof
for StateProvided
Welfare
High

Burden
of Proof
for Tort
Claims

Pending
Civil
Cases
(est.)

High

Low

High

100,000
s
1,000s

Low

High

100s

In the Netherlands, where total pending civil cases number in
the hundreds, only 10-15 percent is likely to reach court and
successful claimants have been awarded $50,000-$80,000 for
mesothelioma.55 Unlike the United States courts, their Dutch
counterparts have not made substantial changes to expedite the
processing of claims. In order to streamline the compensation
52
53
54
55
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process, however, the Institute of Asbestos Victims (IAV) was set
up in 2000; the culmination of years of lobbying by the Dutch
Committee of Asbestos Victims. Established in 1995 “to secure
justice and compensation for all asbestos victims,” the group
obtained the cooperation of employers, insurers, and the
government.56 Asbestos victims entitled to apply to the IAV are
limited to mesothelioma patients with traceable employers/insurers
whose exposure occurred within a thirty year limitation period.
Interestingly, the IAV tries to resolve claims within four months,
and to bring a claim before the IAV, individuals must renounce the
right to bring a civil action. This combination of an alternative,
speedy method of claim resolution with a relatively transparent
burden of proof and an average award of $45,000-$50,000 is
attractive to Dutch claimants when compared to the numbers of
claims successfully brought in court, the time and risk of litigation,
and corresponding awards that are not significantly more
remunerative. The IAV is incapable of dealing with all of
Holland’s asbestos victims as its rules bar asbestosis, lung cancer
and the 30 percent of mesothelioma patients whose exposure took
place more than thirty years ago. Disqualified victims can apply to
the Government Asbestos Institute (GAI), a tripartite body which
administers a national compensation scheme. Average settlements
of $17,700 are awarded by the GAI.57
CONCLUSION
One great virtue of the common law system is its ability to
carry out case-specific causal determinations, driven by the parties’
desire to establish the facts most relevant to their cases. The history
of asbestos litigation, and of mass torts more generally,58 shows
how this very strength can turn into a source of weakness when
56

Id.
Jans, Van Den Bogaard & Locher, The Monitoring and Enforcement of
the Asbestos Policy in the Netherlands, in 19 SOURCEBOOK ON ASBESTOS
DISEASES (Michie 1980-2000).
58
See Sheila Jasanoff, Science and the Statistical Victim: Modernizing
Knowledge in Breast Implant Litigation, Vol. 32, No. 1 SOCIAL STUDIES OF
SCIENCE 37 (2002).
57
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courts are confronted by litigation volumes that overwhelm their
capacity to engage in individualized fact-finding. In the effort to
avoid that burden, United States courts over time have
demonstrated extraordinary innovative capacity to streamline
procedures and consolidate cases. The perverse result of these
measures, however, has been to encourage still more litigants to
pursue claims based on uncertain exposure to one of the most
pervasive, as well as most deadly, of known toxic agents in the
human environment. Defendants, for their part, have been
encouraged to settle the seemingly endless flood of claims, with
results that vary arbitrarily across legal jurisdictions and classes of
claimants.
The sharp contrast between the United States situation and that
in other industrial countries can be traced, in our view, to the
state’s backstop role in providing general health and welfare
remedies for citizens. Where those costs are to some extent
nationalized, and disease victims are taken care of through a
system of universal coverage, whatever the source of their injuries,
they have less incentive to sue for damages; correspondingly, the
state can raise the entry barriers to litigation without abandoning
sick citizens to open-ended health care costs and inadequate relief
for even the gravest injuries. The decoupling of compensation from
prior causal determinations leads, we would argue, to more
efficient, as well as potentially more egalitarian solutions in cases
where the causes are uncertain and the effects are distributed in
indeterminate ways, as in the asbestos case, across vast numbers of
individuals.
Of course, the United States courts, too, have sought in effect
to decouple the pinpointing of cause in each individual case from
providing across-the-board remedies to rationally grouped classes
of claimants. The failure of court-established administrative
mechanisms such as the Manville Trust highlights the inadequacy
of even these seemingly efficient approaches. Lacking an effective
basic system of health care, any person with a colorable claim to
asbestos-induced disease has found attractive the prospect of
turning to one or another judicially provided remedial scheme,
whether through tort litigation or through a trust or fund. The result
has been a snowballing of claims and no end in sight to the torrent
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of asbestos lawsuits.
In a zero-risk society, cases like asbestos would never arise
because science would have the knowledge and regulators the
foresight to prevent such threats from materializing in the first
place. We, however, are inescapably the inhabitants of what the
German sociologist Ulrich Beck has called “risk society”; in such
societies the cost of progress and of desirable innovation is that
some people will suffer adverse consequences that cannot be
known in advance or effectively guarded against.59 The only
humane response in democratic societies is to assume collective
responsibility for these externalities of our communal desire for
social and technological advancement. Judgments about how much
to pay the victims of progress will still call for difficult decisions,
but courts are not the places where the relevant trade-offs can be
most fully and fairly debated. The asbestos story suggests that even
the world’s most venturesome court system cannot efficaciously
pick up the pieces when knowledge and foresight fail us—as they
inevitably will continue to do, and unpredictably so, in future
cases.

59
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“TERMS LATER” CONTRACTING: BAD
ECONOMICS, BAD MORALS, AND A BAD
IDEA FOR A UNIFORM LAW, JUDGE
EASTERBROOK NOTWITHSTANDING
Roger C. Bern*
INTRODUCTION
“Terms later”1 contracting is bad economics, bad morals, and a
bad idea for a uniform law. The Uniform Computer Information
Transactions Act (UCITA) expressly embraces it, as do the
proposed revisions of sections 2-204 and 2-211 of Article 2 of the
Uniform Commercial Code (UCC). The proposed revisions of
section 2-207 of the UCC eliminate the existing statutory
provisions that protect against imposition of adverse “terms later,”
and introduce new provisions that invite courts to give effect to
that contracting stratagem. Judge Frank Easterbrook’s opinion in
ProCD, Inc. v. Zeidenberg2 was the first judicial affirmation of the
“terms later” principle that industry groups were vigorously
pressing in the drafting process of UCC Article 2B and that
ultimately came to be the free-standing UCITA. It, for the first
time, gave the appearance of legal legitimacy to that method of
transacting business, and thenceforth provided the “legal” authority
* Roger C. Bern, Professor of Law, Liberty University School of Law. I am
grateful for the excellent work of Bryan D. Smith, who served as my research
assistant while I was teaching at the Thomas Goode Jones School of Law.
1
“Terms later” is the shorthand reference used in this article to describe
those terms that a seller first discloses to the buyer after the buyer has ordered
and paid for the goods, and typically after the buyer has been given possession
of the goods by the seller.
2
ProCD, Inc. v. Zeidenberg, 86 F.3d 1447 (7th Cir. 1996).
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argument for its proponents.3 It and its initial progeny, Hill v.
Gateway 2000, Inc.,4 however, have been deservedly and widely
criticized,5 variously described as a “swashbuckling tour de force
3

See Andre R. Jaglom, Internet Distribution and Other Computer Related
Issues: Current Developments in Liability On-Line, Business Methods Patents
and Software Distribution, Licensing and Copyright Protection Questions, SF74
A.L.I.-A.B.A. 727, 752 (2001) (demonstrating “well-reasoned economic
analysis”); Joseph C. Wang, Note, ProCD, Inc. v. Zeidenberg and Article 2B:
Finally, The Validation of Shrink-Wrap Licenses, 16 J. MARSHALL J. COMPUTER
& INFO. L. 439, 456 (1997) (as being a “sound decision”); Carey R. Ramos &
Joseph P. Verdon, Shrinkwrap and Click-On Licenses after ProCD v.
Zeidenberg, COMPUTER LAW., Sept. 1996 at 1 (reflecting a “healthy pragmatism
and appreciation of the commercial realities”); Mary Jo Dively, The Use of
Standard Form Contracts in the Information Industry, 697 PLI/PAT 573, 579
(2002) (as showing a depth of understanding of American commerce and
reasoning that is “illuminating”). Similarly, proponents have been strong in their
efforts to reflect that principle in UCC 2B and the UCITA. See discussion infra
Parts V., VI.
4
Hill v. Gateway 2000, Inc., 105 F.3d 1147 (7th Cir. 1997).
5
See, e.g., Jean Braucher, Delayed Disclosure In Consumer E-Commerce
As An Unfair And Deceptive Practice, 46 WAYNE L. REV. 1805 (2000); Michael
H. Dessent, Digital Handshakes in Cyberspace Under E-Sign: “There’s a New
Sheriff in Town!”, 35 U. RICH. L. REV. 943 (2002); Shubha Ghosh, Where’s the
Sense in Hill v. Gateway 2000: Reflections on the Visible Hand of Norm
Creation, 16 TOURO L. REV. 1125 (2000); Robert A. Hillman, “Rolling
Contracts”, 71 FORDHAM L. REV. 743 (2002); Beverly Horsburgh & Andrew
Cappel, Cognition and Common Sense in Contract Law, 16 TOURO L. REV. 1091
(2000); Lenora Ledwon, Common Sense, Contracts, and Law and Literature:
Why Lawyers Should Read Henry James, 16 TOURO L. REV. 1065 (2000); David
McGowan, Legal Implications of Open-Source Software, 2001 U. ILL. L. REV.
241 (2001); John E. Murray, Jr., Contract Theories and the Rise of
Neoformalism, 71 FORDHAM L. REV. 869 (2002); Deborah W. Post, Dismantling
Democracy: Common Sense and the Contract Jurisprudence of Frank
Easterbrook, 16 TOURO L. REV. 1205 (2000); Lawrence M. Solan, The Written
Contract as Safe Harbor for Dishonest Conduct, 77 CHI.-KENT L. REV. 87
(2001); Katherine Van Wezel Stone, Rustic Justice: Community and Coercion
Under the Federal Arbitration Act, 77 N.C. L. REV. 931 (1999); Mark A.
French, Note, Hill v. Gateway 2000, Inc., 12 OHIO ST. J. ON DISP. RESOL. 811,
813 (2000); Jody Storm Gale, Note, Service Over the “Net”: Principles of
Contract Law in Conflict, 49 CASE W. RES. L. REV. 567 (1999); Batya
Goodman, Note, Honey, I Shrink-Wrapped the Consumer: The Shrink-Wrap
Agreement as an Adhesion Contract, 21 CARDOZO L. REV. 319 (1999); Kristin
Johnson Hazelwood, Note, Let The Buyer Beware: The Seventh Circuit’s
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that dangerously misinterprets legislation and precedent,”6 a “real
howler” that is “dead wrong”7 on its interpretation of section 2-207
of the UCC, a decision that “flies in the face of UCC policy and
precedent,” a “detour from traditional U.C.C. analysis”8 “contrary
to public policy,”9 with analysis that “gets an ‘F’ as a law exam.”10
ProCD and Hill provided the foundational “legal” authority in
support of “terms later” contracting in the revision process for
Article 2 of the UCC. The purpose of this article is to demonstrate
that Judge Easterbrook’s imposition of the “terms later”
contracting rule in ProCD and Hill was itself devoid of legal,
economic, and moral sanction. Thus his opinions in those cases
provide no legitimate support for other court decisions or for any
uniform law that would validate “terms later” contracting.
Following a brief introduction, Part I of this article critiques
Easterbrook’s purported legal analysis in ProCD and Hill. It
demonstrates that, notwithstanding the cleverness of his opinions
designed to suggest legal support for his “terms later” rule, there is
in fact none. It also explores some jurisprudential implications
suggested by Easterbrook’s ex ante methodology. Part II
demonstrates that notwithstanding Easterbrook’s window dressing
of economics, a rule sanctioning “terms later” contracting
increases information asymmetry, increases transaction costs,
enhances hold-up and opportunistic behavior by vendors, and
Approach to Accept-or-Return Offers, 55 WASH. & LEE L. REV. 1287 (1998);
Jason Kuchmay, Note, ProCD, Inc. v. Zeidenberg: Section 301 Copyright
Preemption of Shrinkwrap Licenses—A Real Bargain for Consumers?, 29 U.
TOL. L. REV. 117 (1997); Christopher L. Pitet, Note, The Problem With “Money
Now, Terms Later”: ProCD, Inc. v. Zeidenberg and the Enforceability of
“Shrinkwrap” Software Licenses, 31 LOY. L.A. L. REV. 325 (1997).
6
Murray, supra note 5, at 905.
7
Listserve Comment by Professor Mark Gergen, University of Texas
School of Law, Common Sense and Contracts Symposium: The Gateway Thread
AALS Contracts Listserve, 16 TOURO L. REV. 1147, 1154 (2000).
8
Gale, supra note 5, at 585.
9
Id.
10
Listserve Comment by Professor Stewart Macaulay, University of
Wisconsin School of Law, Common Sense and Contracts Symposium: The
Gateway Thread - AALS Contracts Listserv, 16 TOURO L. REV. 1147, 1148
(2000) [hereinafter Macaulay, Common Sense].
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results in inefficiencies and distributional unfairness by
systematically redistributing wealth from consumers to vendors.
Part III demonstrates that a “terms later” contracting rule fails to
protect the reasonable expectations of buyers while at the same
time protecting the unreasonable expectations of vendors, thus
abandoning the only moral justification for courts to enforce
promises. Additionally, it demonstrates that Easterbrook’s “terms
later” rule also abandons the principle of impartial treatment of the
parties (vendors are favored) and abandons achieving justice
between the parties in order to achieve some perceived greater
societal good.
Part IV examines several cases that have followed in lemminglike fashion ProCD/Hill’s “terms later” rule in both sale of goods
and services settings. Part V addresses the provisions of the
UCITA that reflect the “terms later” contracting rule and traces
some of the history of that uniform law, including the support it
garnered from Easterbrook’s ProCD and Hill opinions and its
ultimate demise. Part VI addresses the proposed revisions of
Article 2 that embrace or invite courts to recognize “terms later”
contracting and demonstrates the impact of Judge Easterbrook’s
ProCD and Hill opinions in the revision process. Part VII
describes the course of action the author proposes with respect to
legislative responses to UCITA and the referenced proposed
revisions of UCC Article 2. Part VIII is a brief jurisprudential
assessment of Easterbrook’s ProCD and Hill opinions and their
broader implications for society.
I. BAD LAW
ProCD confirms the adage that bad seed produces bad fruit.
Both ProCD and its initial bad fruit in the form of Hill continue to
nurture and produce additional bad fruit with respect to contract
formation and the enforcement of “terms later.” Its fruit includes
several cases that follow the distorted legal analysis of UCC and
common law principles exhibited in ProCD/Hill.11
11

Lozano v. AT&T Wireless, 216 F. Supp. 2d 1071 (C.D. Cal. 2002); I.
Lan Systems, Inc. v. Netscout Serv. Level Corp., 183 F. Supp. 2d 328 (D. Mass
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A. ProCD v. Zeidenberg
ProCD spent millions of dollars creating in CD-ROM format a
comprehensive national directory of residential and business
listings in a product it sold as Select PhoneTM.12 That product
included over 95,000,000 residential and commercial listings that
ProCD had obtained from approximately 3,000 publicly available
telephone books.13 Such information (the data) was not
copyrightable,14 but copyright protection attached to the software
component.15 ProCD sought to block the competitive use of the
data by purchasers of Select PhoneTM through a restrictive use
contract, which it styled a “license.”16 It did not, however, describe
the competitive restrictions to purchasers prior to their purchase of
the product.17 Rather, it encased the restrictions in shrink-wrapped
boxes containing a user guide and the discs.18 The user guide
contained the terms of a Single User License Agreement,
prohibiting copying of the data for other than personal use; and the
discs were programmed so that upon installation the purchaser was
alerted that the use of the product and the data was subject to the
Single User License Agreement.19 One of the terms of the
agreement provided that by using the discs and the listings the

2002); Bischoff v. DirecTV, Inc., 180 F. Supp. 2d 1097 (C.D. Cal. 2002);
Peerless Wall & Window Coverings, Inc. v. Synchronics, Inc., 85 F. Supp. 2d
519 (W.D. Pa. 2000); Kaczmarek v. Microsoft Corp., 39 F. Supp. 2d 974 (N.D.
Ill. 1999); Westendorf v. Gateway 2000, Inc., 2000 Del. Ch. LEXIS 54 (2000);
1-A Equip. Co. v. Icode, Inc., 2003 Mass. App. Div. 30 (Mass. App. Div. 2003);
Scott v. Bell Atl. Corp., 282 A.D.2d 180 (N.Y. App. Div. 2001); Brower v.
Gateway 2000, Inc. 246 A.D. 2d 246 (N.Y. App. Div. 1998); M.A. Mortenson
Co. v. Timberline Software Corp., 970 P.2d 803 (Wash. App. 1999).
12
ProCD, Inc. v. Zeidenberg, 908 F. Supp. 640, 644 (W.D. Wis. 1996).
13
Id.
14
Feist Publications, Inc. v. Rural Telephone Service Co., Inc., 499 U.S.
340 (1991).
15
ProCD, 908 F. Supp. at 647.
16
Id. at 644.
17
Id.
18
Id.
19
Id. at 644-45.
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purchaser agreed to be bound by the terms of the license.20 If the
purchaser did not agree to the terms, he was to promptly return the
discs and the user guide, along with all copies of the software and
listings that had been exported, to the place he had obtained the
product.21
According to the district court’s findings in ProCD v.
Zeidenberg, “[t]he Select PhoneTM box mentions the agreement in
one place in small print . . . . The box does not detail the specific
terms of the license.”22 Zeidenberg had purchased an earlier
version of Select Phone at a local retail store and presumably had
observed the screen warnings on that version.23 Some months later
he purchased an updated version with the purpose of downloading
telephone listings from it for use in assembling his own larger
telephone listings database to be marketed through his newly
formed corporation.24 He was aware from the computer screen
warnings that Select PhoneTM was subject to the agreement
contained in the user guide, but disregarded them because he did
not believe the license was binding.25 ProCD sought to enjoin that
competitive commercial use, asserting that such use constituted
copyright infringement and breach of the license agreement.26

20

Id. at 644.
ProCD, 908 F. Supp. at 644.
22
Id. at 645. With respect to the size and placement of the notice, one
commentator has stated:
When we look at a ProCD box, Judge Easterbrook’s ‘offer’ becomes
pure fantasy. The notice is printed on the bottom flap of the box,
flanked by a statement in large type that there are 250 million telephone
numbers on 11 CD-Roms and the bar code for the scanner. The notice
is printed in 6-point type in a space 2 3/4th inches by 1 inch.
Stewart Macaulay, Relational Contracts Floating On a Sea of Custom?
Thoughts About the Ideas of Ian MacNeil and Lisa Bernstein, 94 NW. L. REV.
775, 779 n.25 (2000) [hereinafter Macaulay, Relational Contracts].
23
ProCD, 908 F. Supp. at 645.
24
Id.
25
Id.
26
Id. at 646.
21
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1. The District Court’s Approach
The district court rejected ProCD’s copyright challenge,
finding use of the software to access the non-copyrighted listings
and then subsequently making copies of the listings without further
use of the ProCD software did not constitute a copyright
infringement.27 In a well-reasoned opinion resting upon established
principles of statutory and common law, it rejected the breach of
contract challenge, concluding that Zeidenberg and his wholly
owned corporation were not bound by the terms of the license
agreement, access to which they did not have until after purchase
of the product.28
In particular, the district court, relying upon the express
language of UCC section 2-206 (1),29 found that Zeidenberg’s
payment for the software constituted acceptance of the retailer’s
offer to sell by placing the software on the shelf, thus forming a
contract at that moment.30 Further, it found that if the license terms
first disclosed after the purchase were treated as a written
confirmation of the contract, UCC section 2-207 precluded
27

Id. at 648-50.
Id. at 650-56. The court refused to treat the knowledge Zeidenberg may
have gained from his use of an earlier version of the program as knowledge of
the restrictive terms for the updated version. It stated:
Like any other parties to a contract, computer users should be given the
opportunity to review the terms to which they will be bound each and
every time they contract. Although not all users will read the terms
anew each time under such circumstances, it does not follow that they
should not be given this opportunity. Defendants cannot be held to the
user agreement included with the second and third copies of Select
PhoneTM they purchased merely because they were aware of the terms
included with the initial version. Each software purchase creates a new
contract. Computer users should be given a fresh opportunity to review
any terms to which those contracts will bind them.
Id. at 654-55.
29
U.C.C. § 2-206 (1995). Subsection (1)(a) of 2-206 provides: “Unless
otherwise unambiguously indicated by the language or circumstances (a) an
offer to make a contract shall be construed as inviting acceptance in any manner
and by any medium reasonable in the circumstances . . . .”
30
ProCD, 908 F. Supp. at 651-52.
28
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enforcement of such terms,31 absent express agreement thereto by
Zeidenberg.32 Alternatively, if the subsequently disclosed license
terms were treated as a proposal for modification of the contract,
UCC section 2-209 precluded their enforcement,33 absent express
agreement thereto by Zeidenberg.34
The court was reinforced in its conclusion that existing law did
not support ProCD’s “terms later” argument by the fact that the
“terms later” proposition was then being considered in the draft
version of a proposed new UCC section.35 It concluded that such
proposal “is evidence that the American Law Institute views
current law as insufficient to guarantee the enforcement of
standard form contracts such as shrinkwrap licenses.”36 Aware of
31

U.C.C. § 2-207 (1995). That section provides:
(1) A definite and reasonable expression of acceptance or a written
confirmation which is sent within a reasonable time operates as an
acceptance even though it states terms additional to or different from
those offered or agreed upon, unless acceptance is expressly made
conditional on assent to the additional or different terms. (2) The
additional terms are to be construed as proposals for addition to the
contract. Between merchants such terms become part of the contract
unless: (a) the offer expressly limits acceptance to the terms of the
offer; (b )they materially alter it; or (c)notification of objection to them
has already been given or is given within a reasonable time after notice
of them is received. (3) Conduct by both parties which recognizes the
existence of a contract is sufficient to establish a contract for sale
although the writings of the parties do not otherwise establish a
contract. In such case the terms of the particular contract consist of
those terms on which the writings of the parties agree, together with
any supplementary terms incorporated under any other provisions of
this act.

Id.
32

ProCD, 908 F. Supp. at 652-55.
U.C.C. § 2-209 (1995). That section provides in relevant part: “(1) An
agreement modifying a contract within this title needs no consideration to be
binding.” Id.
34
ProCD, 908 F. Supp. at 652-55.
35
Id. at 655. The draft of proposed section 2-2203 would make shrink-wrap
licenses with “terms later” enforceable, i.e., that the buyer would be bound by
such “terms later” if it failed to reject them by returning the goods. Id.
36
Id.
33
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industry efforts to obtain legislation making “terms later” binding
on purchasers, the district court nevertheless thoughtfully and
faithfully applied the existing statutory and common law rules
precluding such imposition.
2. Judge Easterbrook’s Approach on Appeal
Enter Judge Easterbrook who, with a disingenuous and less
than intellectually honest opinion, deftly discarded clear statutory
language and foundational common law principles and created in
their place, virtually out of whole cloth, a new doctrine of contract
formation.37 Writing for a panel of the Seventh Circuit, Judge
Easterbrook concluded that no contract had been formed when
Zeidenberg selected the box of software from the shelf of the
retailer, paid for it, and left the store with it.38 Rather, the contract
was formed only after Zeidenberg used the software after seeing
the screen message referencing the licensing agreement, signaling
his agreement to ProCD’s restrictive terms.39
How could Easterbrook conclude that no contract was formed
until then? Under UCC section 2-206(1)(a), adopted in
Wisconsin,40 the jurisdiction whose law governed the case,
“[u]nless otherwise unambiguously indicated by the language or
circumstances . . . an offer to make a contract shall be construed as
inviting acceptance in any manner and by any medium reasonable
in the circumstances.”41 Pre-Code Wisconsin case authority cited
by the district court held that a sales contract results when the
customer pays the purchase price and departs the store with the
item.42 Just as other courts that dealt with contract formation issues

37

ProCD, Inc. v. Zeidenberg, 86 F.3d 1447 (7th Cir. 1996).
Id. at 1453-53.
39
Id.
40
WIS. STAT. § 402.206 (1)(a) (1977).
41
U.C.C. § 2-206(1)(a) (1995). “Unless otherwise unambiguously
indicated by the language or circumstances (a) an offer to make a contract shall
be construed as inviting acceptance in any manner and by any medium
reasonable in the circumstances.” Id.
42
See Peeters v. State, 142 N.W. 181 (Wis. 1913).
38
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in the context of retail store sales off the shelf,43 the district court
held that the retailer’s placing the product on the store shelf
constituted an offer.44 It also found that Zeidenberg had accepted
ProCD’s offer to sell in a reasonable manner at the moment he
purchased the product by exchanging money for the program.45
Yet, for Easterbrook, the answer was easy. As to the authorities
upon which the district court relied, he patronizingly observed,
“[i]n Wisconsin, as elsewhere, a contract includes only the terms
on which the parties have agreed.”46 One cannot agree to hidden
terms, the judge concluded.47 So far, so good, except that one of
the terms to which Zeidenberg agreed by purchasing the software
was that the transaction was subject to a license.48 Such a statement
merely begs the legal question raised: whether Zeidenberg could
have agreed to terms not available to him prior to his purchase.
Easterbrook solved this question to his satisfaction with a
rhetorical question of his own: but why would Wisconsin want to

43

See, e.g., Barker v. Allied Supermarket, 596 P.2d 870 (Okla. 1979), and
cases cited therein. The “exploding bottle” cases presented a real dilemma if the
purchaser were treated as the offeror in response to the retailer’s invitation by
placing the goods on display. That is because in the event the customer were
injured by an exploding bottle prior to forming a contract based on his offer to
buy and the retailer’s acceptance by taking payment, the injured customer could
have no breach of warranty claim. But for trying to avoid that dilemma, courts
would probably continue to have applied the common law presumption that
display of goods for sale was merely an invitation to the customer to make the
offer by tendering payment. Had that common law presumption been applied
here, Zeidenberg would have made the offer to purchase and the retailer would
have accepted by taking his money and delivering the software. Viewed in that
way, it is clear that Zeidenberg’s offer was not one to purchase for only limited,
noncommercial use.
44
ProCD, Inc. v. Zeidenberg, 908 F. Supp. 640, 652 (W.D. Wis. 1996).
45
Id. Additionally, it found payment for the program constituted conduct
sufficient to create a contract under UCC § 2-204(1) that provides “[a] contract
for the sale of goods may be made in any manner sufficient to show agreement,
including conduct by both parties which recognizes the existence of such a
contract.” Id.
46
ProCD, Inc. v. Zeidenberg, 86 F.3d 1447, 1450 (7th Cir. 1996).
47
ProCD, 908 F. Supp. at 645.
48
ProCD, 86 F.3d at 1450 (emphasis added).
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“fetter the parties’ choice”49 with respect to the way in which an
offeror could bind the offeree to terms that the offeror wanted? For
Easterbrook, the implicit self-evident answer is that surely
Wisconsin would not want to insist that a seller actually disclose
the terms of sale to the purchaser prior to payment. Interestingly,
he phrases his question in terms of the “parties’ choice,” but one
would be hard-pressed to assume that offerees would ever want to
be bound by terms they could not know of until after they parted
with their money.
a. Purported Common Sense Argument
Easterbrook purports to offer support, but not legal authority,
for his assumed negative answer to his rhetorical question. His first
rationale is the supposedly common sense one, that “[v]endors can
put the entire terms of a contract on the outside of a box only by
using microscopic type, removing other information that buyers
might find more useful (such as what the software does, and on
which computers it works), or both.”50 Common sense, however,
in fact suggests that the difficulty he describes is overstated,
certainly with respect to the restrictive use term at issue in the
case.51 Short phrases conveying the restrictive use limitation such
49

Id. at 1450-51. Additionally, it is apparent that the court is not really
interested in what Wisconsin courts would do in this setting. One commentator
has observed:
Over the last two decades, the Seventh Circuit’s reading of Wisconsin
statutes and cases has been funny or sad, depending on your point of
view. As was true in the ProCD case, that court often embarks on a
frolic of its own rather than attempting to do what a Wisconsin court
would do.
Macaulay, Relational Contracts, supra note 22, at 781 n.36. (citation omitted).
50
ProCD, 86 F.3d at 1451. Easterbrook elaborates on the assumed
difficulty by noting, “The ‘Read Me’ file included with most software,
describing system requirements and potential incompatibilities, may be
equivalent to ten pages of type; warranties and license restrictions take still more
space.” Id.
51
Because of Judge Easterbrook’s commitment to a law and economics ex
ante perspective, however, the facts that actually frame the issue of the case are
of but limited significance. See infra notes 59-61 and accompanying text.
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as “FOR NONCOMMERCIAL USE ONLY,” or “NO
DUPLICATION PERMITTED” come to mind. Surely such a
phrase could prominently be displayed in large type without
difficulty.
b. Purported Legal Authority
Easterbrook attempts to create the impression that there is solid
legal support for his common sense “terms later” position when in
fact there is none. This is the first of a series of
mischaracterizations and distortions of law by which he seeks to
provide the appearance of legal legitimacy for his opinion. He
states:
Notice on the outside, terms on the inside, and a right to
return the software for a refund if the terms are
unacceptable (a right that the license expressly extends),
may be a means of doing business valuable to buyers and
sellers alike. See E. Allan Farnsworth, 1 Farnsworth on
Contracts § 4.26 (1990); Restatement (2d) of Contracts §
211 comment a (1981) (“Standardization of agreements
serves many of the same functions as standardization of
goods and services; both are essential to a system of mass
production and distribution. Scarce and costly time and
skill can be devoted to a class of transactions rather than
the details of individual transactions.”).52
The references to the Farnsworth treatise and Second
Restatement do not support the proposition for which they are
cited. It is true that section 4.26 of the Farnsworth treatise is
entitled “Standardized Agreements,” and a sentence in that section
does state, “[a]s with goods, standardization and mass production
contracts may serve the interest of both parties.”53 Note, however,
that the proposition for which Judge Easterbrook cited the
Farnsworth treatise was not merely that standard form contracts
may be a means of doing business valuable to buyers and sellers
52

ProCD, 86 F.3d at 1451.
E. ALLAN FARNSWORTH, 1 FARNSWORTH ON CONTRACTS § 4.26, at 479
(2d ed. 1990).
53
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alike. Rather, the proposition Easterbrook stated was, “[n]otice on
the outside, terms on the inside, and the right to return . . . if the
terms are unacceptable . . . may be a means of doing business
valuable to buyers and sellers alike.”54 Patently, section 4.26 of the
Farnsworth treatise does not directly state or clearly support Judge
Easterbrook’s “terms later” proposition. Actually, the portion of
section 4.26 of the Farnsworth treatise that addresses the
effectiveness of terms of an offer of which the offeree had no
actual awareness at the time he accepted supports a contrary
proposition: that such terms are not part of the offer. It states:
A second judicial technique in dealing with standard
forms is to refuse to hold a party to a term on the ground
that, although the writing may plainly have been an offer,
the term was not one that an uninitiated reader ought
reasonably to have understood to be a part of that offer.
This result is especially easy to reach if the term is on the
reverse side of the form and the reference, if any, to terms
on the reverse side is itself in fine print or otherwise
inadequate. In the colorful language of the Supreme Court
of Pennsylvania:
One of the most hateful acts of the ill-famed Roman
tyrant Caligula was that of having the laws inscribed
upon pillars so high that the people could not read
them. Although the warrant of attorney [on the back of]
the numerous sheets of the contract at bar was within
the vision of the defendant, it was placed as to be
completely beyond her contemplation of its purport. . . .
....
The same reasoning has been used where the term was in
a separate document, not attached to the signed writing but
incorporated by a reference regarded by the court as
insufficient. The size of the type and other factors affecting
legibility of both the reference and the term itself play an
important part in determining whether such a term is part of

54

ProCD, 86 F.3d at 1451 (emphasis added).
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the contract.55
If the Farnsworth treatise concludes that terms physically, but not
realistically, available to the offeree for his inspection prior to
acceptance are not part of the offer, then a fortiori terms that are
not available at all for inspection prior to acceptance cannot be part
of the offer.
The same deficiencies infect Easterbrook’s citation to
Restatement (Second) of Contracts as though it supported the
“terms later” proposition. The particular comment does address the
utility of standardization, but does not at all address Easterbrook’s
novel “terms later” proposition. Furthermore, the entire thrust of
section 211 of Restatement (Second) of Contracts is antithetical to
the proposition.56 That section addresses whether standardized
terms of an offer that are actually available for inspection to the
offeree prior to acceptance are part of the offer and thus part of the
agreement resulting from the offeree’s acceptance. Significantly,
section 211(3) states, “[w]here the other party has reason to believe
that the party manifesting such assent would not do so if he knew
that the writing contained a particular term, the term is not part of
the agreement.”57
Section 211 stands for the proposition that a term that is
physically, but not realistically, available to the offeree prior to his
apparent manifestation of assent is not part of the agreement where
55

FARNSWORTH, supra note 53, § 4.26, at 483-84 (citations omitted).
RESTATEMENT (SECOND) OF CONTRACTS § 211 (1981).
57
Id. (emphasis added). Comment f. to section 211 explains:
Although customers typically adhere to standardized agreements and
are bound by them without even appearing to know the standardized
terms in detail, they are not bound to unknown terms which are beyond
the range of reasonable expectation . . . . [A] party who adheres to the
other party’s standard terms does not assent to a term if the other party
has reason to believe that the adhering party would not have accepted
the agreement if he had known that it contained the particular term . . . .
Reason to believe may be inferred from the fact that the term is bizarre
or oppressive, from the fact that it eviscerates the non-standard terms
explicitly agreed to, or from the fact that it eliminates the dominant
purpose of the transaction. The inference is reinforced if the adhering
party never had an opportunity to read the term . . . .
Id. at § 211(3) cmt. f (emphasis added).
56
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the offeror has reason to believe that the offeree would not have
assented if he knew that the writing contained such a term. Thus, a
fortiori it does not directly state or clearly support Judge
Easterbrook’s “terms later” proposition under which a party who
could have no knowledge of a term prior to his manifestation of
assent is bound by it.
Judge Easterbrook’s intellectually dishonest citation to the
Farnsworth treatise and Restatement (Second) Contracts as though
each supported his “terms later” proposition brings to mind the rule
regarding when non-disclosure is equivalent to an assertion, and
thus a misrepresentation:
A person’s non-disclosure of a fact known to him is
equivalent to an assertion that the fact does not exist . . . :
(a) where the person knows that disclosure of the fact is
necessary to prevent some previous assertion from being a
misrepresentation or from being fraudulent or material.58
c. Law and Economics and the ex ante Perspective
Easterbrook’s next line of purported legal support for his
“terms later” proposition illustrates the law and economics ex ante
perspective of decision-making that he brings to his judicial
process.59 That perspective liberates him from the facts of the case,
58

RESTATEMENT (SECOND) OF CONTRACTS § 160 (a) (1981) Comment a.
provides that “[a party] may not, of course, tell half-truths and his assertion of
only some of the facts without the inclusion of such additional matters as he
knows or believes to be necessary to prevent it from being misleading is itself a
misrepresentation.” Id. at § 160 cmt. a (emphasis added).
59
Anthony I. Ogus, Law-and-Economics from the Perspective of Law, in 2
THE NEW PALGRAVE DICTIONARY OF ECONOMICS AND THE LAW 486-91 (Peter
Newman ed. 1998). Therein the author notes:
Legal doctrine is shaped by judges resolving disputes in a selection of
cases, in relation normally to events that have already occurred. The ex
post appraisal will often lead them to search for ‘just’ outcomes to the
individual dispute, subordinating to that any concern for the ex ante
impact of the ruling on future behavior. In Anglo-Saxon legal systems
this tendency is enhanced by the adversarial culture inherent in the
judicial process. In contrast, law and economics adopts a predominantly
ex ante perspective, predicting the impact of a ruling, or of some
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which are little more than a springboard for his law and economics
analysis.60 Furthermore, it invites his speculation about the impact
of his decision on possible future transactions by people other than
the parties and even upon people who may not be in the affected
business.61 Easterbrook’s framework of the case allows him to
reference for support other contracting transactions in the purchase

alternative to it, on aggregate social behavior. Moreover, because the
data are not limited to those that relate to the legal claim brought in the
individual case, the analysis can potentially take account of a broader
range of economic variables.
Id. at 487. See also Frank H. Easterbrook, The Court and the Economic System,
98 HARV. L. REV. 4 (1984) Easterbrook praises the ex ante perspective, noting,
The first line of inquiry, then, is whether the Justices take an ex ante or
an ex post perspective in analyzing issues. Which they take will
depend, in part, on the extent to which they appreciate how the
economic system creates new gains and losses; those who lack this
appreciation will favor ‘fair’ treatment [or other ex post arguments] of
the parties.
Id.
60
For Easterbrook, one might more appropriately, but less graciously,
describe them as “mere fodder,” in light of his previously expressed view
toward the significance of the parties to a case. See Easterbrook, supra note 59,
at 10-12.
Fairness arguments are ex post arguments. . . . The degree to which
fairness or other ex post arguments dominate in legal decisionmaking
[sic] is directly related to the court’s assumptions about the nature of
the economic system. Judges who see economic transactions as zerosum games are likely to favor ‘fair’ divisions of the gains and
losses . . . . Yet if legal rules can create larger gains . . . the claim from
fairness [or other ex post arguments] becomes weaker. The judge will
pay less attention to today’s unfortunates and more attention to the
effects of the rules.
Id. at 11 (emphasis added).
61
Easterbrook, supra note 59, at 12.
The people who might be affected by the rules are not before the court
and may not even be in the affected business (yet). The interests of
prospective consumers and producers are diffuse, too much so for any
one person or group to participate in the litigation. The judge is the
representative of these future interests.
Id.
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of insurance, airline tickets, theater tickets, radios, and drugs.62 He
states, “Transactions in which the exchange of money precedes the
communication of detailed terms are common.”63 Rather than
citing legal authority confirming that purchasers in such other
settings are bound by terms not disclosed or knowable to them
prior to paying for the service or product, he merely invites the
reader to “consider”64 various hypothetical illustrative transactions,
apparently assuming that the self-evident resolution in each
illustration will confirm for the reader that Judge Easterbrook’s
“terms later” proposition is a long-standing, accepted contract
practice.
The particular illustrations that he invites the reader to consider
raise other difficulties that undermine the appropriateness of any
analogy he seeks to make. As has been noted elsewhere, insurance
and airline tickets “are examples of regulated industries, not
dependent on market discipline to prevent unfairness.”65 In an
apparent effort to cause the reader to believe that his airline ticket
illustration reflects the existence of actual legal authority
supporting his “terms later” proposition, Judge Easterbrook cites
two cases,66 neither of which dealt with the imposition of “terms
62

ProCD v. Zeidenberg, 86 F.3d 1447, 1451 (7th Cir. 1996).
Id.
64
“Consider the purchase of insurance. . . . Or consider the purchase of an
airline ticket. . . . Just so with a ticket to a concert. . . . Consumer goods work the
same way. . . .” Id.
65
Braucher, supra note 5, at 1823-24.
Easterbrook claimed that delayed disclosure is a long-standing,
accepted contract practice, citing insurance and airline tickets as
examples. But these are examples of regulated industries, not
dependent on market discipline to prevent unfairness. In the case of
insurance, regulators typically have the responsibility of reviewing and
approving policy terms. In addition, often state law provides for a
required disclosure form setting forth key policy terms. In the case of
airline tickets, most of the material in the ticket is dictated by U.S.
Department of Transportation regulations requiring waivers of liability
limits provided for in the Warsaw Convention, and by federal
regulations dealing with overbooking and liability for baggage loss.
Id. (citations omitted).
66
ProCD, 86 F.3d at 1451. “To use the ticket is to accept the terms, even
63
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later.” In Carnival Cruise, the Court expressly noted:
[W]e do not address the question whether respondents had
sufficient notice of the forum clause before entering the
contract for passage. Respondents essentially have
conceded that they had notice of the forum-selection
provision . . . . Additionally, the Court of Appeals
evaluated the enforceability of the forum clause under the
assumption, although “doubtful,” that respondents could be
deemed to have had knowledge of the clause.67
In Vimar Seguros y Reaseguros, the disputed clause appeared
in a standard form bill of lading, and no suggestion was made in
the opinion that the party opposing its enforceability was unaware
of its terms prior to entering into the contract of carriage.68 Thus
neither case directly states or clearly supports Easterbrook’s “terms
later” rule of law.
When it comes to his concert illustration,69 his conclusion that
what is written on the back of a theater ticket stub is a contractual
term binding on the patron is contrary to hornbook law.70 At this
terms that in retrospect are disadvantageous. See Carnival Cruise Lines, Inc. v.
Shute, 499 U.S. 585 . . . (1991); see also Vimar Seguros y Reaseguros, S.A. v.
M/V Sky Reefer, 515 U.S. 528 . . . (1995) (bills of lading).” Id.
67
Carnival Cruise Lines, Inc., 499 U.S. at 590 (emphasis added).
68
Vimar Seguros y Reaseguros, 515 U.S. at 528.
69
ProCD, 86 F.3d at 1451.
Just so with a ticket to a concert. The back of the ticket states that the
patron promises not to record the concert; to attend is to agree. A
theater that detects a violation will confiscate the tape and escort the
violator to the exit. One could arrange things so that every concertgoer
signs this promise before forking over the money, but that cumbersome
way of doing things not only would lengthen queues and raise prices
but also would scotch the sale of tickets by phone or electronic data
service.
Id.
70
E. ALLAN FARNSWORTH, CONTRACTS § 4.26, at 298 (3rd ed. 1999).
One of these techniques [for dealing with standardized terms] is to
refuse to hold a party to a writing on the ground that it was not of a type
that would reasonably appear to the recipient to contain the terms of a
proposed contract. Even under the objective theory, it can be reasoned
that such a writing is not an offer at all. As a New York court said of a

BERNMACRO2.DOC

4/23/2004 1:12 PM

“TERMS LATER” CONTRACTING

659

point in Easterbrook’s rationale one begins to sense that there is no
legal support for his “terms later” conclusion, but only a pretense
of legal support premised on speculation drawn from nonanalogous illustrations.
The consumer goods illustrations that he suggests support his
“terms later” proposition are likewise inapposite. In neither of his
illustrations does a term on the inside of the box diminish the
contractual rights of the purchaser that would normally flow from
his purchase of the goods. In his radio illustration, the radio is
purchased from a retailer and the term in the sealed box is a
manufacturer’s warranty term.71 In his packaged drugs illustration,
the drugs are purchased from a retailer and the sealed box contains
claim check given to a patron by a railroad’s parcel checking service,
“In the mind of the bailor the little piece of cardboard . . . did not arise
to the dignity of a contract by which he agreed that in the event of the
loss of the parcel, even through the negligence of the bailee itself, he
would accept therefore a sum which perhaps would be but a small
fraction of its actual value.” . . . . The argument that the writing is not
an offer is particularly compelling with respect to tickets, passes, and
stubs . . . .
Id. (citations omitted) (emphasis added). See also RESTATEMENT (SECOND)
CONTRACTS § 211 cmt. d (1981):
Non-contractual documents. The same document may serve both
contractual and other purposes, and a party may assent to it for other
purposes without understanding that it embodies contract terms. . . .
[B]aggage checks or automobile parking lot tickets may appear to be
mere identification tokens, and a party who without knowledge or
reason to know that the token purports to be a contract is then not
bound by terms printed on the token.
Id.
71
ProCD, 86 F.3d at 1451.
Consumer goods work the same way. Someone who wants to buy a
radio set visits a store, pays, and walks out with a box. Inside the box is
a leaflet containing some terms, the most important of which usually is
the warranty, read for the first time in the comfort of home. By
Zeidenberg’s lights, the warranty in the box is irrelevant; every
consumer gets the standard warranty implied by the UCC in the event
the contract is silent; yet so far as we are aware no state disregards
warranties furnished with consumer products.
Id.

OF
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information provided by the manufacturer that describes drug
interactions, contraindications, and other vital information.72 As
noted elsewhere, “in . . . indirect marketing, the manufacturer is
not in privity of contract with the buyer. A third-party
manufacturer’s warranty can only add to the deal offered by the
seller, not take away. Manufacturers’ warranties [required by
governmental regulations regarding disclosure and substantive
requirements] are not typically products of contract . . . .”73
Likewise, in the drug illustration the manufacturer is not in privity
with the consumer, and the manufacturer’s disclosure of drug
interactions, contraindications, and other vital information is
supplied because it is mandated by federal regulation for the
protection of consumers.74
According to Easterbrook, unless his “terms later” proposition
was adopted, the buyers in each instance could gain no benefit
against the manufacturer from such terms because they would not
be part of the contract, i.e., the contract between the consumer and
the retailer. That invited conclusion is erroneous. Only by sheer
force of assertion can illustrations of transactions in which
consumers gain benefits as a result of governmentally mandated
terms be analogized to a transaction in which a seller seeks to
reduce the benefits to the consumer after making the purchase.
Easterbrook’s final analogies bear at least some resemblance to
the facts in the case in that they at least deal with software sales.
The resemblance, however, goes no further than that, and
72

Id.
Drugs come with a list of ingredients on the outside and an elaborate
package insert on the inside. The package insert describes drug
interactions, contraindications, and other vital information—but, if
Zeidenberg is right, the purchaser need not read the package insert,
because it is not part of the contract.
Id. The illustration noticeably understates the nature of the information typically
found on the on the outside of the box, probably to make the contents on the
inside appear to be more of a surprise. But even taking the unrealistic facts at
face value, the illustration does not support Judge Easterbrook’s “terms later”
proposition.
73
Braucher, supra note 5, at 1824-25 (emphasis added).
74
FDA Labeling Requirements for Over-the-Counter Drugs, 21 C.F.R. §
201.66, pt. 201, subpt. C (2003).
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apparently, his law and economics ex ante analysis requires no
more.75 Here, he analogizes hypothetical software sales
transactions that bear little resemblance to the context of the case
at hand, other than that they involve sales of software. His
hypothetical sales transactions arise in the context of purchasers
placing orders by phone or over the Internet,76 even though such
contexts are unhampered by physical box size limitation, the very
limitation upon which his first rationale was based. His
hypothetical software transactions do not explicitly state that the
seller’s terms were not disclosed until after the purchaser had
parted with his money and the goods were delivered.77 For these
terms to have relevance as an analogy he necessarily makes an
additional assumption. Such supposition, however, would not be
warranted by the actual practice of sellers selling software over the
Internet.78 But perhaps this supposition would not even be
necessary for Easterbrook to think the analogy instructive or at
least useful to support an additional rationale for “terms later.”
Perhaps under an ex ante analysis, the larger context of software
sales generally and the convenience for sellers in operating their
businesses is the more significant consideration and is sufficient to
make the hypotheticals relevant.
Furthermore, the software hypotheticals Easterbrook uses to
suggest that precluding sellers from a “terms later” practice would
75

Easterbrook, supra note 59.
ProCD, 86 F.3d at 1451-52.
[C]onsider the software industry itself. Only a minority of sales take
place over the counter, where there are boxes to peruse. A customer
may place an order by phone in response to a line item in a catalog or a
review in a magazine. Much software is ordered over the Internet by
purchasers who have never seen a box. Increasingly software arrives by
wire. There is no box; there is only a stream of electrons, a collection of
information that includes data, an application program, instructions,
many limitations . . . .
76

Id.
77

Id.
Jerry C. Liu, Robert J. O’Connell & W. Scott Petty, Electronic
Commerce: Using Clickwrap Agreements, 15 NO. 12 COMPUTER LAWYER 10,
14 (1998); Jennifer Femminella, Note, Online Terms and Conditions
Agreements: Bound by the Web, 2003 ST. JOHNS J. OF LEG. 87, 95-100.
78
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“drive prices through the ceiling or return transactions to the horseand-buggy age”79 bear no resemblance to the issues in ProCD or to
the reality of Internet selling. Certainly there is nothing inherent in
the Internet sales transaction that precludes the seller’s disclosure
of limited warranty or exclusion of consequential damages terms
prior to taking the purchaser’s money. After all, this is the
“information age” and Internet sellers can and do make such prepurchase disclosure on a regular basis.80
When one sorts through all the verbiage, Easterbrook provides
no legal authority for his conclusion that the express provisions of
UCC section 2-206 governing offer-acceptance contract formation
are not controlling in this case. He does not even suggest that the
unusual manner of acceptance described in the sealed shrink-wrap,
unknowable to the buyer prior to purchase, “unambiguously
indicated” that the offer did not invite acceptance in any manner
reasonable under the circumstances, i.e., as by paying the retail
seller the purchase price. His refusal to abide by the statute
conceivably reflects his understanding of the role of the judiciary
described in his writings.81 As he once observed, “[j]udges
question the acts of the other branches and on occasion do
otherwise than these rules command. The judge refuses to abide by
a statute because he believes that some higher law requires this.”82
The higher law in this instance appears to be his perception of the
appropriate balance between optimal creation and optimal use of
information based on his assessment from a policy-making ex ante

79

ProCD, 86 F.3d at 1452. The particular terms in his hypothetical
transaction are those of a limited warranty and an exclusion of liability for
consequential damages. The conclusion that Easterbrook invites the reader to
draw is that an Internet seller would be unable to protect against exposure for
breach of a broad implied warranty and consequential damages if he could not
bind the purchaser to his limited warranty and preclusion of consequential
damages that were not disclosed until after the purchase. But that is not true as
the practice of Internet sellers is to disclose such terms prior to the purchase
confirms.
80
See Liu, O’Connell & Petty, supra note 78.
81
Frank H. Easterbrook, What’s So Special About Judges?, 61 U. COL. L.
REV. 773 (1990).
82
Id. at 777 (emphasis added).
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perspective.83
d. Purported Distinguishing of Statute and Precedent
Easterbrook employs a different approach to the statutory
prescriptions of UCC section 2-207,84 a section that would appear
to be an insurmountable hurdle to his “terms later” proposition.
Rather than merely refusing to abide by the prescriptions of section
2-207 because they are not practical in this setting, Easterbrook
83

Easterbrook, supra note 59, at 23.
Problems involving intellectual property present the dichotomy
between ex post and ex ante perspectives especially starkly. Once
someone has created information, the cost of using the information is
small. The information may be used without being used up . . . .
Because the marginal cost of using information is small or even zero,
there is a strong case for establishing a system of legal rules that makes
the information freely available . . . . Yet from an ex ante perspective it
is necessary to compensate the programmer. Even if a few people
would write computer programs just for the challenge (or for their own
use), they would not make those programs available to the rest of us
without the promise of compensation. Without a doubt thousands of
people write programs only because of the prospect of reward. Those
who write increase their productivity as the prospect of reward
increases. The lower the rewards, the fewer programs there will be and
the poorer will be the quality of each existing program; it takes a lot of
time to perfect a program, and again the prospect of reward will
influence how much time the programmer invests. The problem is that
if you allow the author to collect a royalty for the effort, you create a
loss by discouraging use. Higher royalties (up to the monopoly level)
yield more and better programs at the same time as they yield less
effective use of programs once the programs exist. The incentives that
yield optimal creation will prevent optimal use, and the reverse. There
is no neat solution to this problem . . . . It is hard to understate the
importance of the way the Supreme Court chooses to deal with the
difficult choices that influence optimal creation versus optimal use of
information. An ex post perspective that always favors free use of
information inevitably leaves us with too little; an ex ante perspective
that recognizes the difficulties of choice is more likely to be beneficial.
Id. at 21-23.
84
U.C.C. § 2-207 (1995). See supra note 31 (setting forth the statute in
full).
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summarily disposes of them in another fashion.
He asserts that section 2-207 is “irrelevant,” because “[o]ur
case has only one form,”85 and he purports, in a transparently
disingenuous fashion, to distinguish the relevant section 2-207
precedent which was directly contrary to his “terms later”
proposition.86
As written and uniformly construed prior to Easterbrook’s
ProCD opinion, section 2-207 provides the controlling law with
respect to treatment of additional terms that are first disclosed after
a contract has been formed.87 Pursuant to that section additional
written terms appearing in confirmation of a contract previously
made are “to be construed as proposals for addition to the
contract.”88 In a contract “between merchants” such additional
terms will become part of the contract unless either the offer had
85

ProCD, 86 F.3d at 1452. “Our case has only one form; UCC § 2-207 is
irrelevant.” Id.
86
Id. Easterbrook asserts:
[O]nly three cases (other than ours) touch on the subject, and none
directly addresses it. See Step-Saver Data Systems, Inc. v. Wyse
Technology; Vault Corp. v. Quaid Software Ltd.; Arizona Retail
Systems, Inc. v. Software Link, Inc. As their titles suggest, these are
not consumer transactions. Step-Saver is a battle-of-the-forms case, in
which the parties exchange incompatible forms and a court must decide
which prevails. . . . Our case has only one form; UCC § 2-207 is
irrelevant. Vault holds that Louisiana’s special shrinkwrap-license
statute is preempted by federal law, a question to which we return. And
Arizona Retail Systems did not reach the question, because the court
found that the buyer knew the terms of the license before purchasing
the software.
Id. (citations omitted). See infra notes 104-17 and accompanying text
(discussing those cases and rebutting Easterbrook’s effort to distinguish them).
87
U.C.C. § 2-207(2) (1995). See, e.g., Step-Saver Data Systems, Inc. v.
Wyse Technology, 939 F.2d 91 (3d Cir. 1991); Dorton v. Collins & Aikman
Corp., 453 F.2d 1161 (6th Cir. 1972); Arizona Retail Systems, Inc. v. Software
Link, Inc. 831 F. Supp. 759 (D. Ariz. 1993); Winter Panel Corp. v. Reichhold
Chems., Inc., 823 F. Supp. 963 (D. Mass. 1993); Olefins Trading, Inc. v. Han
Yang Chem. Corp., 813 F. Supp. 310 (D. N.J. 1993); Glyptal, Inc. v. Engelhard
Corp., 801 F. Supp. 887(D. Mass. 1992). See also Mark A. Lemley, Intellectual
Property and Shrinkwrap Licenses, 68 S. CAL. L. REV. 1239, 1249-52 (1995).
88
U.C.C. § 2-207 (2) (1995).
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expressly limited acceptance to the terms of the offer, the
additional terms materially alter the contract previously made, or
they are timely objected to or have previously been objected to.89 If
the contract is not one “between merchants,” the additional terms
are mere proposals for addition and like any other offer to modify a
contract, are not effective unless expressly agreed to by the other
party.90 Under a fair reading of the facts and law, which the district
court adopted, the contract was formed when Zeidenberg
purchased the software at the store.91 The terms that were
accessible only thereafter were merely proposals for addition to the
contract previously formed and did not become a part of the
contract unless they were expressly agreed to, which they were
not.92
Easterbrook’s cavalier treatment of both the statute and
precedent has been roundly and rightly criticized.93 Professor
Gergen states, “[t]here is one real howler in [ProCD and Hill]—
they say that 2-207 applies only when there are two forms. This is
just dead wrong.”94 Professor Hillman is unequivocal in his
condemnation of Easterbrook’s treatment of section 2-207, noting,
“[he] was plainly wrong about section 2-207’s applicability.
Nothing in the text of the section limits it to transactions involving
more than one form.”95 Likewise, Professor Braucher concurs that
“[n]othing in the language of section 2-207 limits its application to
two-form situations or even to forms at all,” further noting that,
“[t]he Pro-CD analysis also is contrary to Comment 1 to Section 2-

89

Id.
Id. See also Richard E. Speidel, Symposium: The Revision of Article 2 of
the Uniform Commercial Code: Contract Formation and Modification Under
Revised Article 2, 35 WM. & MARY L. REV. 1305, 1323 (1994); Christopher L.
Pitet, Note and Comment, The Problem With “Money Now, Terms Later”:
ProCD, Inc. v. Zeidenberg and the Enforceability of “Shrinkwrap” Software
Licenses, 31 LOY. L.A. L. REV. 325, 338-39 (1997).
91
ProCD, Inc. v. Zeidenberg, 908 F. Supp. 640, 653-56 (W.D. Wis. 1996).
92
Id.
93
See sources cited supra note 5.
94
Gergen, supra note 7, at 1154 (emphasis added).
95
Hillman, supra note 5, at 753.
90

BERNMACRO2.DOC

666

4/23/2004 1:12 PM

JOURNAL OF LAW AND POLICY

207, which refers to one-form transactions.”96
Judge Easterbrook displays the same intellectual dishonesty
when “distinguishing” away relevant case authority that applied
section 2-207 to preclude enforcement of terms a seller first
disclosed after the buyer made the purchase.97 Although none
involved a purchase off a retail shelf, two of the three, Step-Saver
Data Systems, Inc. v. Wyse Technology98 and Arizona Retail
Systems, Inc. v. Software Link, Inc.,99 presented the very issue that
was before the court in ProCD. In each the issue was whether a
seller of software could bind the buyer to terms not disclosed to the
buyer until after purchase by stating in those belatedly disclosed
terms that opening the shrink-wrap package and using the software
constituted agreement by the buyer.100 In each case the respective
court held that such terms were not enforceable, expressly relying
upon the provisions of section 2-207.101 Only Vault Corp. v. Quaid
Software Ltd. did not directly address the matter of enforceability
of “terms later.”102 It did not need to address the issue because it
96

Jean Braucher, UCITA and the Concept of Assent, 673 PLI/PAT. 175, 184
(2001). UCC § 2-207 (1) expressly includes “a written confirmation which is
sent within a reasonable time;” and comment 1 states, “This section is intended
to deal with two typical situations. The one is the written confirmation, where an
agreement has been reached either orally or by informal correspondence
between the parties and followed by one or more of the parties sending formal
memoranda embodying terms not discussed.” U.C.C. § 2-207 (1) and cmt. 2
(1995); see also James J. White, Default Rules in Sales and the Myth of
Contracting Out, 48 LOY. L. REV. 53, 80 n.121 (2002) (collecting cases applying
section 2-207 to one-writing transactions); see also Klocek v. Gateway 2000,
Inc., 104 F. Supp. 2d 1332, 1339 (D. Kan. 2000) (expressly declining to follow
ProCD’s reasoning, noting that court’s conclusion about the irrelevance of
section 2-207 to one-form transactions had been asserted “without support;” and
further that such conclusion was not supported by the statute or by Kansas or
Missouri law construing the statute).
97
See ProCD, 86 F.3d at 1452 (asserting that “only three cases (other than
ours) touch on the subject, and none directly addresses it”) (emphasis added).
98
Step-Saver Data Sys., Inc. v. Wyse Tech., 939 F.2d 91 (3d Cir. 1991).
99
Arizona Retail Systems, Inc. v. Software Link, Inc., 831 F. Supp. 759 (D.
Ariz. 1993).
100
See infra notes 104-17 and accompanying text.
101
Id.
102
Vault Corp. v. Quaid Software Ltd., 847 F.2d 255, 268-70 (5th Cir.
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found that the Copyright Act preempted the Louisiana statute that
made shrink-wrap licenses enforceable, upon which the software
seller premised its contract claim.103
Easterbrook attempts to distinguish Step-Saver and Arizona
Retail Systems first because they did not involve “consumer
transactions,”104 suggesting that section 2-207 is inapplicable to
1988).
103

Id. at 270.
ProCD, 86 F.3d at 1452. For Code purposes, and particularly for § 2207 purposes, a consumer transaction is simply one in which at least one of the
parties is a “non-merchant” under Code terminology. The typical consumer
transaction is sale by a business entity (a “merchant”) to a person purchasing for
personal use. UCC § 2-104 (1) defines “merchant;” UCC § 2-104 (3) defines
transactions “between merchants;” and comment 2 elaborates on the matter,
providing in pertinent part:
The special provisions as to merchants appear only in this Article and
they are of three kinds. Sections 2-201(2), 2-205, 2-207 and 2-209
dealing with the statute of frauds, firm offers, confirmatory memoranda
and modification rest on normal business practices which are or ought
to be typical of and familiar to any person in business. For purposes of
these sections almost every person in business would, therefore, be
deemed to be a “merchant” under the language “who . . . by his
occupation holds himself out as having knowledge or skill peculiar to
the practices . . . involved in the transaction . . .” since the practices
involved in the transaction are non-specialized business practices such
as answering mail. In this type of provision, banks or even universities,
for example, well may be “merchants.” But even these sections only
apply to a merchant in his mercantile capacity; a lawyer or bank
president buying fishing tackle for his own use is not a merchant.
U.C.C. §2-104 cmt. 2 (1995) (emphasis added).
Thus, the typical consumer transaction is one in which the purchaser buys
for personal, as contrasted with business, use. In concluding that Zeidenberg’s
purchase was a “consumer transaction,” Easterbrook overlooked the express
findings that:
In late 1994, defendant Zeidenberg purchased a copy of Select
PhoneTM at a local retail store. In February or March 1995, defendant
Zeidenberg decided he could download data from Select PhoneTM and
make it available to third parties over the Internet for commercial
purposes. Zeidenberg purchased an updated version of Select
PhoneTM in March 1995 and in April 1995, incorporated Silken
Mountain Web Services, Inc. for the purpose of making a database of
telephone listings available over the Internet.
104
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such transactions; however, that is a clear misinterpretation of the
language of section 2-207(2)105 and authority interpreting that
section.106 The first sentence of subsection (2) states the general
rule with respect to treatment of additional terms in an acceptance
or confirmation: that they “are to be construed as proposals for
addition to the contract.”107 Like any other proposal, they have no
contractual import unless they are actually agreed to.108 The second
sentence makes an exception to that rule in the case of contracts
between merchants, creating a presumption that additional terms
that do not materially alter the contract become part of the contract
Id. at 645 (emphasis added). Because Zeidenberg was purchasing the phone for
use in his new business, it appears he could have appropriately been considered
a merchant buyer under the definition of merchant in UCC § 2-104 cmt. 2. If
Zeidenberg had been treated as a “merchant” for purposes of Easterbrook’s § 2207 analysis, then Easterbrook would have had to recognize that he was dealing
with exactly the same kind of “between merchants” setting that the courts had
dealt with in Step-Saver and Arizona Retail Systems. In any event, as discussed
infra text accompanying notes 108-09, treating Zeidenberg as a consumer rather
than as a merchant should have resulted in even more protection against
imposition of “terms later.”
105
UCC § 2-207 (2) states:
The additional terms are to be construed as proposals for addition to the
contract. Between merchants such terms become part of the contract
unless: (a) the offer expressly limits acceptance to the terms of the
offer; (b) they materially alter it; or (c) notification of objection to them
has already been given or is given within a reasonable time after notice
of them is received.
U.C.C. § 2-207(2).
106
See, e.g., McAfee v. Brewer, 203 S.E.2d 129, 131 (Va. 1974); Coastal
Industries, Inc. v. Automatic Steam Products Corp., 654 F. 375, 378 n.2 (5th Cir.
1981). See also John E. Murray, Jr., The Definitive “Battle of the Forms,”
Chaos Revisited, 20 J.L. & COM. 1, 7-8 (2000); John E. Murray, Jr. & Harry M.
Flechtner, The Summer, 1999 Draft of Revised Article 2 of the Uniform
Commercial Code: What Hath NCCUSL Rejected?, 19 J.L. & COM. 1, 27
(1999); Mark E. Roszkowski & John D. Wladis, U.C.C. Section 2-207: The
Drafting History, 49 BUS. LAW. 1065, 1079 (1994); Mark Andrew Cerny,
Commentary, A Shield Against Arbitration: 2-20’s Role in the Enforceability of
Arbitration Agreements Included With Delivery of Products, 51 ALA. L. REV.
821, 833 (2000).
107
U.C.C. § 2-207(2) (1998).
108
See sources cited supra note 90.
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unless certain circumstances exist.109 Thus, section 2-207(2)
provides more protection, not less, against imposition of “terms
later” in the case of consumer buyers than it does in transactions in
which both sellers and buyers are merchants. Rather than being
inapplicable because they did not involve consumer transactions,
both Step-Saver and Arizona Retail Systems, which held that
section 2-207(2) precluded imposition of “terms later” against
merchant buyers, would a fortiori be applicable, powerful
authority that section 2-207(2) precludes such imposition against a
consumer buyer.
Easterbrook’s next purported basis for distinguishing StepSaver is to dismiss it as a “battle of forms case, in which the parties
exchange incompatible forms and a court must decide which
prevails,” rendering it of no relevance to the decision in ProCD,
which involved but one form.110 Step-Saver, however, did not
present an issue of incompatible forms. As cogently noted by one
commentator,
[I]n Step-Saver there was a contract by telephone followed
by a purchase order and invoice that manifested no “battle
of the forms.” The single document that contained different
or additional terms was the box-top license arriving after
the contract was formed. The effort of the Seventh Circuit
in this regard is, therefore, a consummate illustration of a
distinction without a difference.111
109

See Murray & Flechtner, supra note 106, at 33.
[T]he general rule that applies to transactions involving one or more
non-merchants requires express assent to any additional terms while the
exception to that rule would allow immaterial additional terms to
become part of the contract between merchants. Indeed, this is
precisely how § 2-207(2) has been applied in a transaction between
non-merchants.
Id. (emphasis added).
110
ProCD, Inc. v. Zeidenberg, 86 F.3d 1447, 1452 (7th Cir. 1996).
111
Murray & Flechtner, supra note 106, at 33 (emphasis added). See also
Dorton v. Collins & Aikman Corp., 453 F.2d 1161, 1169-70 (6th Cir. 1972). The
court in Dorton concluded in an alternative holding that if the contract had been
formed during a telephone conversation, the single form sent thereafter by the
seller with terms additional to or different from those in the prior oral
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Easterbrook made it easy for himself to distinguish Arizona
Retail Systems by merely ignoring part of the holding in that case.
He asserted, “Arizona Retail Systems did not reach the question [of
terms later], because the court found that the buyer knew the terms
of the license before purchasing the software.”112 The district
court, however, described the issues and holdings of Arizona Retail
Systems with great thoroughness.113 The decision in Arizona Retail
Systems addressed two separate categories of purchases: the initial
one in which the buyer knew the terms of the license before
purchasing; and the subsequent ones in which the buyer ordered
software by phone, the seller accepted in the same conversation,
and thereafter sent the software with the license agreement
attached to the packaging.114 As to the former, the court held the
buyer bound by the license terms.115 With respect to the
subsequent transactions, however, the Arizona Retail Systems court
stated:
[T]he court concludes that the terms of the license
agreement are not applicable. In all material respects, the
subsequent purchases in this case are equivalent to the
purchases in Step-Saver. This court finds that regardless of
whether the terms of the license agreement are treated as
proposals for additional terms under U.C.C. § 2-207, or
proposals for modification under U.C.C. § 2-209, the terms
of the license agreement are not a part of the agreement
between the parties. . . . Having not expressly agreed to the
terms of the agreement, [the buyer] was not bound by those
agreement, such form would be treated as a confirmation and a proposal for
addition of terms to the contract. Under section 2-207(2) such terms would be
added to the contract if they did not materially alter it since both parties were
merchants. If they materially altered the oral agreement, however, the buyer
“could not become bound thereby absent an express agreement to that effect
(emphasis supplied).” Id. at 1170.
112
ProCD, 86 F.3d at 1452.
113
See ProCD, Inc. v. Zeidenberg, 908 F. Supp. 640, 653-54 (W.D. Wis.
1996).
114
Arizona Retail Systems, Inc. v. Software Link, Inc. 831 F. Supp. 759,
760-62 (D. Ariz. 1993).
115
Id. at 763-64.
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terms.116
If a first-year law student were to say that Arizona Retail Systems
did not address the “terms later” issue because the court found that
the buyer knew the terms of the license before purchasing the
software, the student would be given an “F” for demonstrating
such an utter lack of understanding or extreme carelessness in
reading the case.117 But when a brilliant federal judge makes such a
statement with full knowledge of the case’s holdings, it appears to
reflect something quite different and disturbing—a willingness to
engage in intentional misrepresentations to advance a personal
conviction.
With respect to the inference that the district court drew in
support of its rejection of ProCD’s “terms later” position from the
consideration by the American Law Institute of draft section 2-203
of a new UCC provision, Easterbrook purports to dispatch it with a
methodology characteristic of that applied throughout the opinion.
First, he misstates the more limited inference drawn by the district
court that the proposed draft statute was “evidence that the
American Law Institute views current law as insufficient to
guarantee the enforcement of standard form contracts such as
shrinkwrap licenses,”118 into the larger inference that “the
American Law Institute and the National Conference of
Commissioners on Uniform Laws have conceded the invalidity of
shrinkwrap licenses under current law.”119 To some, making note
of that misstatement of the district court’s rationale may seem to be
much concern about so small a point. But that misstatement is
characteristic of the methodology used throughout the opinion—so
characteristic, in fact, that one cannot dismiss it as mere
sloppiness. Rather, this is but another example of misstatement by
design, one of the trademarks of the opinion.
Then, to dispatch the mis-decsribed rationale he ascribes to the
lower court, Easterbrook merely asserts that it “depends on a faulty

116
117
118
119

Id. at 766 (emphasis added).
Cf. Macaulay, Common Sense, supra note 10, at 1148.
ProCD, 908 F. Supp. at 655 (emphasis added).
ProCD, 86 F.3d at 1452 (emphasis added).
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inference.”120 To borrow a phrase from Easterbrook, “So far, so
good—but”121 is there any evidence that there existed a “current
rule,” albeit one that needed fortifying, that “terms later” are
enforceable? And among the flux of law review articles discussing
shrink-wrap licenses, did any state that such terms were currently
legally enforceable? One would have thought that if there were any
legal authority for such “current rule” that Easterbrook would have
cited it. But none was cited, and none existed.122 Likewise with
respect to scholarly comment, if any actually supported the
proposition that under then existing law “terms later” were legally
enforceable, one would have expected that they would have been
cited.123 But none was cited. Apparently for Easterbrook, the mere
120

Id.
To propose a change in a law’s text is not necessarily to propose a
change in the law’s effect. New words may be designed to fortify the
current rule with a more precise text that curtails uncertainty. To judge
by the flux of law review articles discussing shrinkwrap licenses,
uncertainty is much in need of reduction—although businesses seem to
feel less uncertainty than do scholars, for only three cases (other than
ours) touch on the subject, and none directly addresses it.
Id.
121

Id. at 1450.
The case authority that had addressed the enforceability of “terms later”
in conjunction with sales of software had denied enforcement. See supra text
accompanying notes 107-17 for discussion of the ways Easterbrook sought to
distinguish such authority out of existence.
123
The scholarly commentary to the contrary was voluminous. See, e.g.,
Charles J. Goetz & Robert E. Scott, The Limits of Expanded Choice: An
Analysis of the Interactions Between Express and Implied Contract Terms, 73
CAL. L. REV. 261, 295 (1985); Mark A. Lemley, Intellectual Property and
Shrinkwrap Licenses, 68 S. CAL. L. REV. 1239, 1249-52 (1995); Symposium,
Legal Hybrids Between the Patent and Copyright Paradigms, 94 COLUM. L.
REV. 2432, 2516 n.451 (1994) (“Software producers, frustrated by their inability
to enforce private restraints on users’ and purchasers’ rights at the federal level,
have now persuaded the revisors of Uniform Commercial Code, Article 2A, to
recommend validation of similar constraints, including ‘shrink wrap’ licenses, at
the state level.”); Pamela Samuelson, Will the Copyright Office be Obsolete in
the Twenty-First Century? 13 CARDOZO ARTS & ENT. L.J. 55, 61 n.31 (1994);
Symposium, A Manifesto Concerning the Legal Protection of Computer
Programs, 94 COLUM. L. REV. 2308, 2318 n.26 (1994); Michael D. Scott,
Frontier Issues: Pitfalls in Developing and Marketing Multimedia Products, 13
122

BERNMACRO2.DOC

4/23/2004 1:12 PM

“TERMS LATER” CONTRACTING

673

surmise of some other possible (not necessarily plausible)
inference is sufficient to make any other a “faulty inference.”
e. Purported Support from “Master of the Offer” and the
Objective Theory
Easterbrook’s suggestion that draft section 2-203 was designed
to “fortify” a “current rule” of enforceability of “terms later” is
incredulous. His treatment of UCC section 2-207 and applicable
authority construing and applying it is indefensible. But it is his
refusal to abide by the particular contract formation rule of UCC
section 2-206(1), or to even acknowledge that hornbook law
explains that section is a qualification124 on the general language of
UCC section 2-204(1), that opens the door for him to take his
“master of the offer” step.125 By writing as though the only Code
provision addressing contract formation was section 2-204,126 he
asks:
What then does the current version of the UCC have to
say? We think that the place to start is § 2-204(1): “A
contract for sale of goods may be made in any manner
sufficient to show agreement, including conduct by both
parties which recognizes the existence of such a
contract.”127
For Easterbrook it is also the place to end as far as the current
CARDOZO ARTS & ENT. L.J. 414, 444 (1995); Dennis Cline, Comment,
Copyright Protection of Software in the EEC: The Competing Policies
Underlying Community and National Law and the Case for Harmonization, 75
CAL. L. REV. 633, 662-63 (1987).
124
JAMES J. WHITE & ROBERT S. SUMMERS, UNIFORM COMMERCIAL CODE
HORNBOOK SERIES § 1-5 at 49-50, (5th ed. 2000). “The Code continues the
offeror’s common law right to specify that one’s offer may be accepted only in a
given manner. But if the offeror does not so specify, 2-206 (1) provides that
offers generally invite acceptance ‘in any manner and by any medium
reasonable in the circumstances.’” Id.
125
By refusing to abide by section 2-206 formation rules he was also able
to ignore section 2-209 and the requirement of express assent to any proposed
modification of an existing contract.
126
U.C.C. § 204(1) (1995).
127
ProCD, 86 F.3d at 1452 (quoting from UCC section 2-204(1)).
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version of the Code has anything to say.
The generality of UCC section 2-204(1) is seized upon by
Easterbrook as an invitation to draw exclusively from whatever
general common law principles would be most helpful to his
“terms later” proposition. The common law principle he seizes
upon provides: “A vendor, as master of the offer, may invite
acceptance by conduct, and may propose limitations on the kind of
conduct that constitutes acceptance.”128
For his application of that principle to this case, Easterbrook
treats ProCD as the “vendor” and “master” of the offer.129 The
actual vendor, however, was the retailer from whom Zeidenberg
purchased the software. This seems irrelevant to Easterbrook.130
Yet one wonders by what legal authority a non-party to a sale
transaction can prescribe the exclusive method of contract
formation for the parties and even prescribe that method in a
manner that is unknowable to at least one of the parties prior to the
exchange of money and goods. A third party may be a beneficiary
of a contract formed by other parties, but it has never been
suggested that even an intended third-party beneficiary may
control how the actual parties form their contract. Easterbrook does
not address those knotty questions, preferring to treat the case as
though ProCD had engaged in a direct sale to Zeidenberg.131
Even if it had actually involved a direct sale by ProCD but
presentation of the software package on the sale shelf of a retailer
and exchange of the package in return for payment by the buyer of
the purchase price, the vendor as master of the offer principle does
not support Easterbrook’s conclusion. Here again, it is Easterbrook
suggesting that a rule of law supports his position but failing to
disclose what the rule of law really is. For such candid disclosure
would reveal the “rule” is actually of no support at all for his
position. Easterbrook’s master of the offer theory fails because
under the objective theory of contracts, it is not the undisclosed
intention of a party that controls the legal import of his words or
128

Id.
Id.
130
Zeidenberg purchased the software package at a retail outlet in Madison,
Wisconsin, rather than from ProCD directly. Id. at 1450.
131
Id. at 1448-53.
129
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conduct, a fact he had previously articulated in such colorful
language that it found its way into the Farnsworth treatise.132
Rather, it is the apparent intention manifested by the words or
conduct of a party, judged objectively, that counts. That is why
Restatement (Second) Contracts speaks not of actual subjective
intention, but rather of “manifestation of intention:”
Many contract disputes arise because different people
attach different meanings to the same words and conduct.
The phrase ‘manifestation of intention’ adopts an external
or objective standard for interpreting conduct; it means that
the external expression of intention as distinguished from
undisclosed intention. A promisor manifests an intention if
he believes or has reason to believe that the promisee will
infer that intention from his words or conduct.133
In instances where the parties actually attach different
meanings to their outward manifestations, Restatement (Second)
Contracts establishes what may be called the fault principle for
determining whose meaning is legally operative.134 Applying the
objective theory of contracts, it provides that the manifestations
operate in accordance with the meaning attached to them by one of
the parties if that party had no reason to know of any different
meaning attached by the other, and the other had reason to know of
the meaning attached by the first party.135 This fault basis for
determining whose understanding of the meaning of manifestations
of intention is operative, is fundamental in the analysis of
Easterbrook’s implicit steps on the way to his conclusion that the
“master of the offer” principle confirms the rightness of his “terms
132

See 1 E. ALLAN FARNSWORTH, FARNSWORTH ON CONTRACTS § 3.6 (2d
ed. 2001). “By the end of the nineteenth century, the objective theory had
become ascendant and courts universally accept it today. In the words of a
distinguished federal judges, ‘intent’ does not invite a tour through plaintiff’s
cranium, with [plaintiff] as the guide [quoting from Judge Easterbrook’s opinion
in Skycom. Corp. v. Telstar Corp., 813 F.2d 810, 814 (7th Cir. 1987), a case
applying Wisconsin law].” See also RESTATEMENT (SECOND) OF CONTRACTS §
19 (1981).
133
See RESTATEMENT (SECOND) OF CONTRACTS § 2 cmt. b (1981).
134
RESTATEMENT (SECOND) OF CONTRACTS § 20(2) (1981).
135
Id. at § 20(2)(b) (1981).
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later” proposition.
With the objective theory of contracts in mind, consider
Easterbrook’s first implicit step: payment and receipt of the
purchase price for the software displayed on the sale shelf could
not have resulted in a contract for sale because ProCD as the
“master of the offer” had no actual intention to be bound by a
contract at that point in time.136 But it is hornbook law that there is
no requirement that a party must actually intend to be legally
bound before his actions can have that effect.137 Thus, a party will
be legally bound if he believes or has reason to believe that the
other party will infer that intention from his conduct.138 “An offer
is the manifestation of a willingness to enter into a bargain, so
made as to justify another person in understanding that his assent
to that bargain is invited and will conclude it.”139 Thus even if
ProCD did not have in mind that its manifestations had the legal
effect of being an offer inviting immediate acceptance in any
reasonable manner, i.e., by paying the purchase price, it would not
alter the legal effect of its conduct.
Easterbrook might counter that it was not a matter of ProCD
136

Easterbrook stated that while a contract can be formed simply by paying
the price and walking out of the store, “ProCD proposed a contract that a buyer
would accept by using the software after having opportunity to read the license
at leisure.” ProCD, 86 F.3d at 1452.
137
FARNSWORTH, supra note 70, at § 3.7, at 120-21.
Parties to agreements, especially routine ones, often fail to consider the
legal consequences of the actions by which they manifest their
assent . . . . [T]here is no requirement that one intend or even
understand the legal consequences of one’s actions . . . . This rule,
making a party’s intention to be legally bound irrelevant, has the
salutary effects of generally relieving each party to a dispute of the
burden of showing the other’s state of mind in that regard and of
helping to uphold routine agreements.
Id. (emphasis added).
138
RESTATEMENT (SECOND) OF CONTRACTS § 24 (1982).
139
Id. (emphasis added); see also FARNSWORTH, supra note 70, § 3.10, at
132-33. “Conduct that would lead a reasonable person in the other party’s
position to infer a promise in return for performance or promise may amount to
an offer. . . . One who holds out goods may be taken to be offering them for
sale.” Id. (citation omitted).
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merely being unmindful of potential legal consequences of its
conduct; rather, ProCD had an actual intent not to permit
acceptance of its offer to sell to occur when the buyer paid the
price, and thus an actual intent not to be bound contractually at the
time of payment. As “master of the offer” it could make
acceptance effective only by the method it prescribed in its offer
contained in the license agreement.
The law is to the contrary, though. First, an actual intention by
a party not to be bound is of no legal effect unless the other party
knew or had reason to know of that intention.140 Second, with
respect to an offeror’s intention to restrict the way the power of
acceptance may be exercised, the objective theory of contracts puts
some qualification on the meaning of the “offeror as master of the
offer.”
The offeror is often described as ‘the master of the offer.’
In the sense the offeror confers on the offeree the power of
acceptance, the offeror has control over the scope of that
power and over how it can be exercised . . . . The offeror
enjoys a ‘freedom from contract’ except on the offeror’s
own conditions . . . . Under the objective theory, however,
the question is not what the offeror actually sought, but
what the offeree had reason to believe the offeror sought, or
to express it more succinctly, if less precisely, what the
offer sought.141
In this regard, Restatement (Second) Contracts is also quite
explicit.
The offeror is the master of his offer; just as the making of
any offer at all can be avoided by appropriate language or
other conduct, so the power of acceptance can be narrowly
limited. The offeror is bound only in accordance with his
manifested assent . . . . But if he knows or has reason to
know that he is creating an appearance of assent, he may
be bound by that appearance. The considerations apply to
the identity of the offeree . . . as well as to the mode of

140
141

FARNSWORTH, supra note 70, § 3.7, at 121.
Id. § 3.12, at 140.
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manifesting acceptance . . . .142
Insistence on a particular form of acceptance is “unusual.”143
Therefore, the established rule is that “[u]nless otherwise indicated
by the language or circumstances, an offer invites acceptance in
any manner and by any medium reasonable in the
circumstances.”144 UCC section 2-206(1), a section that
Easterbrook does not apply, puts an even greater burden on an
offeror to communicate the special manner of acceptance if he
wants to preclude acceptance in any other reasonable manner.145 It
provides: “Unless otherwise unambiguously indicated by the
language or circumstances,” an offer “shall be construed as
inviting acceptance in any manner . . . reasonable in the
circumstances.”146
Additionally, the effectiveness of an offeror’s effort to require
a particular manner of acceptance is judged under an objective
standard.147 The “offeror is the master of the offer” principle is
thus “mitigated by the interpretation of offers, in accordance with
common understanding, as inviting acceptance in any reasonable
manner unless there is a contrary indication.”148 In particular,
whether offers are interpreted to have limited acceptance to a
particular manner is governed by the objective theory of contracts
and the “fault principle” of Restatement (Second) Contracts section
20.149 The fault principle makes clear that an offeror cannot defeat
the reasonable understanding of the offeree that is based on the
observable circumstances accompanying the offer by merely
uttering the mantra of “master of the offer” and pointing out that
after it received the purchase price and delivered to goods it
prescribed a different manner of acceptance.
Easterbrook applies a clearly inconsistent analysis with respect
142

RESTATEMENT (SECOND) OF CONTRACTS § 29 cmt. a (emphasis added).
Id. § 30 cmt. b (emphasis added).
144
Id. § 30(2).
145
U.C.C. § 2-206(1) (1995).
146
Id. (emphasis added).
147
See, e.g., RESTATEMENT (SECOND) OF CONTRACTS § 58 (1981).
148
Id. § 58 cmt. a (1981) (emphasis added).
149
Id. § 20(2)(b) (1981). See supra text accompanying notes 134-35 for
discussion of the fault principle.
143
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to the offer and the acceptance in ProCD. His analysis indefensibly
applies the subjective theory of contracts to make effective
ProCD’s undisclosed intention that its offer could not be accepted
by purchase, but rather only by use after purchase.150 At the same
time he applies the objective theory of contracts with a vengeance
to declare the purchaser’s use of the product is “acceptance,”
which for the first time gives the purchaser ownership rights, albeit
more limited than what he thought at the time he paid his money.
What purchaser of goods off the shelf would ever think he is
not entitled to treat them as his own? What purchaser would think
the person who sold them to him could tell him he could not use
them without agreeing to objectionable terms he had not seen
before he paid for them?151 Professor White has fittingly observed:
150

Macaulay, Relational Contracts, supra note 22, at 779 n.25.
When we look at a ProCD box, Judge Easterbrook’s “offer” becomes
pure fantasy. The notice is printed on the bottom flap of the box,
flanked by a statement in large type that there are 250 million telephone
numbers on 11 CD-Roms and the bar code for the scanner. The notice
is printed in 6-point type in a space 2 3/4th inches by 1 inch. The notice
that there are terms and conditions inside the box begins in the third
sentence in this paragraph. Judge Easterbrook relies on U.C.C. § 2204(1) that talks about making a contract “in any manner sufficient to
show agreement.” “Agreement,” however, is a term defined in the
Code. Section 1-201(3) says, “‘Agreement’ means the bargain of the
parties in fact . . . .” Using a conventional objective theory, ProCD’s
officials had no reason to think that the buyers of its software knew of
the offer that Judge Easterbrook sees them making. Perhaps, as Judge
Easterbrook says, Article 2 does not require the notice that there is an
offer inside the box to be displayed prominently. But if we are looking
for the bargain of the parties ‘in fact,’ it has to be displayed so that a
reasonable person might find it. If ProCD’s motive had been to hide the
clause, it couldn’t have done better.
Id. See also discussion supra, text accompanying notes 56-57 (discussing the
preclusion of form terms which the profferor of the form has reason to know the
other party would not assent to if he knew of them).
151
What, for example, would a purchaser of a new car think if, after paying
for it and preparing to drive it off the lot, he were told by the sales manager,
“Oh, by the way, by turning the ignition on you agree that if you drive this
beyond 500 miles of this location you void the warranty?” If the buyer were to
tell the manager, in civil terms, to “Jump in the lake; I own this car!” would he
be surprised to be told that he did not own it because he had not yet accepted the
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Contrary to Judge Easterbrook’s suggestion, recognizing
the offeror as “master of the offer” does not give him the
power to turn the offeree’s equivocal acts into
acceptance. . . . [T]he offeror has only limited power to add
to the acts that the offeree would otherwise intend to be
acceptance. . . . [A] term that one accepts all of the terms in
the box by tying his shoelaces the morning after its receipt
would not be effective. In this setting, use of the product,
like tying one’s shoelaces, is equivocal. A buyer could
easily claim that he had earned the right to use by paying
and that no inference of agreement to other terms should be
drawn from his use.152
In this respect, the type of acceptance that Easterbrook’s “terms
later” proposition permits sellers to impose is even more offensive
than that attempted by those who sent unsolicited merchandise to
consumers asserting that the recipient’s failure to return meant the
recipient agreed to pay for the goods.153 That is because in the
former case the purchaser has already paid for the goods,
reasonably believes he owns them, and believes he is legally
entitled to keep and use the goods. Additionally, because he has
finished his search costs, made the purchase, and believes the
transaction has been completed, he does not expect to be
confronted with a decision whether to purchase the goods albeit on
less favorable terms. Thus he can be easily blindsided by
objectionable terms that he may physically receive but is not likely
to bother examining.154 The legislative response has been to

dealership’s offer to sell, which could only be done by turning the ignition on?
152
White, supra note 96, at 63.
153
See ProCD v. Zeidenberg, 86 F.3d 1447, 1452 (7th Cir. 1996); see also
Iris Taylor, Directory Scam is Persistent But Preventable, RICHMOND-TIMES
DISPATCH, Aug. 24, 2003, at D1 (advising complaining customers that
unsolicited merchandise is theirs to keep), available at 2003 WL 8032051; Ray
Schultz, Publishers Sued Over Unsolicited Books, DIRECT, April 1, 2003, at 18
(describing lawsuits by consumers seeking declarations that they can keep
unsolicited merchandise as gifts), available at WL 8203585.
154
See infra notes 264-93 and accompanying text (noting the disincentive
to study terms after the deal is done and the psychology of not wanting to take
time to try to figure out “legal terms”).
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condemn the abuses of organizations and individuals who send
unsolicited merchandise to consumers with the suggestion that
their failure to return the goods meant they agreed to pay for
them.155 Further, because of the power of “negative option” plans
(i.e., you accept unless you affirmatively reject) to produce more
“acceptances” than would an offer that had to be affirmatively
accepted, marketing programs using that technique have generated
significant regulation.156 Easterbrook’s “terms later” proposition
presents the seller with even more power than generic negative
option plans because his proposition anticipates a very unwary
purchaser who is most unlikely to affirmatively reject
objectionable terms by refraining from use of the goods he believes
he already owns. A purchaser’s use under such circumstances is at
best equivocal conduct from which no confident inference could
ever be drawn that he agrees to the objectionable terms.157
Implicit in the reasonably perceived ownership of the goods by
such a purchaser is the price that he sees he must pay to prevent the
objectionable “terms later” from being binding upon him.158 For
155

See, e.g., 39 U.S.C. § 3009 (2003) (treating mailing unsolicited
merchandise and billing for the same as an unfair method of competition and an
unfair trade practice, and provides the recipient may treat the merchandise as a
gift); CAL. CIV. CODE § 1584.5 (2003) (providing that recipient may treat
unsolicited merchandise as a gift, and if the sender continues to bill for it may
sue to enjoin the conduct and be awarded attorneys fees and costs); VA. CODE
ANN. § 11-2.2 (2003) (providing that recipient may treat as a gift).
156
FTC Rules on Use of Prenotification Negative Option Plans, 16 C.F.R.
§425.1 (2004). See also Owen R. Phillips, Negative Option Contracts and
Consumer Switching Costs, 60 S. ECON. J. 304-315 (1993), noting:
The Federal Trade Commission, although voting to permit the use of
negative option contracts by marketers, has issued detailed guidelines
about the content of negative option contracts. With respect to book
and recording clubs, prenotification of shipment is by the vendor is a
strict requirement in these contracts. Other prominent features of the
guidelines require vendors to make it plain to the consumer what the
costs of exit are before the contract is put into place.
Id. at 314 (citations omitted) (emphasis added).
157
White, supra note 96, at 63.
158
This assumes, of course, that the purchaser actually has become aware
of the objectionable terms and the requirement that he return the goods to avoid
being bound by them. But under Easterbrook’s “terms later” proposition it is
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the choice is not his to merely decline and thus remain in the same
position as before the objectionable terms were proposed.
Whatever he chooses will change that position for the worse. Such
a buyer confronted with objectionable “terms later” is in a
“lose/lose” situation under Easterbrook’s proposition. If he retains
the goods, he continues to own them but upon less advantageous
terms. If he returns them, he gives up his ownership rights and gets
his money back. In either case, his position is worse than before
the seller belatedly proposed the objectionable terms. This is a
matter that Easterbrook treats of no significance, finding that the
buyer who is confronted after the purchase with an onerous
demand, for example, “you owe us an extra $10,000,”159 can avoid
it by returning the item and getting his money back. This, of
course, ignores the fact that for the buyer to do so is to give up the
benefit of the bargain he had negotiated and paid for.
f. Purported Support from UCC Section 2-606
Moreover, this latter point underscores the utter fallacy of
Easterbrook’s statement that, “[s]ection 2-606, which defines
‘acceptance of goods’, reinforces this understanding.”160 His
explanation for how that section, which states what constitutes
acceptance of performance under a contract,161 reinforces his
understanding with respect to what constitutes acceptance of an
offer for purposes of formation of a contract is a non-explanation
that attempts to cloud the radical differences between the two uses
of “accepts.” He states:
A buyer accepts goods under § 2-606(1)(b) when, after an
opportunity to inspect, he fails to make an effective
rejection under § 2-602(1). ProCD extended an opportunity
sufficient that he could have become aware of them after he bought the product.
159
ProCD, Inc. v. Zeidenberg, 86 F.3d 1447, 1452 (7th Cir. 1996).
160
Id.
161
U.C.C. § 2-606 (1995). Comment 1 to that section makes clear that
section 2-606 has no relevance to contract formation, stating: “Under this Article
‘acceptance’ as applied to goods means that the buyer, pursuant to the contract,
takes particular goods which have been appropriated to the contract as his
own. . . .” Id. cmt. 1 (emphasis added).
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to reject if a buyer should find the license terms
unsatisfactory; Zeidenberg inspected the package, tried out
the software, learned of the license, and did not reject the
goods. We refer to § 2-606 only to show that the
opportunity to return goods can be important; acceptance of
an offer differs from acceptance of goods after delivery
[citation omitted]; but the UCC consistently permits the
parties to structure their relations so that the buyer has a
chance to make a final decision after a detailed review.162
Easterbrook, in an apparently strategic move, does not identify the
object of the infinitive “to reject” in the second sentence above. It
is, of course, an offer to form a contract. Had he done so, the
second sentence above would have alerted even a casual reader to
the disconnect between the subject matter of the first sentence,
acceptance of goods due to a failure to reject the tendered
performance under a contract, and the second, an opportunity to
reject an offer proposing formation of a contract. The object of the
first clause of the second sentence is an opportunity to reject an
offer. The second clause of that sentence is merely a factual
statement that the buyer did not reject the goods.163 There is a
world of legal difference between a buyer failing to reject
nonconforming goods tendered under an existing contract, and an
offeree failing to reject an offer to enter into a contract. Under the
former, a buyer is bound to pay for the goods at the contract
rate,164 but retains a damage remedy for breach of contract.165
Under the latter, if an offeree fails to reject an offer, the only result
is that no contract is formed.166
162

ProCD, 86 F.3d at 1452-53 (emphasis added).
In the context of this case it would have been even a more accurate
description of Zeidenberg’s conduct to have said Zeidenberg did not return the
goods. That is because the “rejection of goods” is a Code concept that has legal
significance only with respect to instances of breach of contract. Note the title
of Part 6 of Article 2 is “Breach, Repudiation and Excuse.” U.C.C. intro. Pt. 6
Article 2 (1995).
164
U.C.C. § 2-607(1) (1995).
165
U.C.C. § 2-714 (1995).
166
FARNSWORTH, supra note 132, § 3.13. “[A]n offer is a manifestation of
assent that empowers another to enter into a contract by manifesting assent in
163
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The third sentence above is most unique in terms of its
structure and content, but perhaps not without design. Actually it is
three independent clauses, separated only by semicolons, stating
three disconnected truisms.167 There is no legal connection
between an opportunity the Code gives to assess performance of
the other party under an existing contract on the one hand, and
rules governing formation of a contract on the other. Easterbrook’s
best strategy is merely to lump the concepts into the same sentence
without explanation of their connection. Perhaps then a casual
reader might be prompted to think their mere physical convergence
means there is a similarity among them and thus some vindication
for the “terms later” proposition.168

return. If the offeree exercises this power by manifesting assent, the offeree is
said to ‘accept’ the offer. This acceptance is the final step in the making of a
contract” (citation omitted) (emphasis added). Id. After a period of time an offer
not accepted simply lapses, thus precluding formation of contract on the basis of
the offer. Id. at §3.19.
167
The truism in the third clause appears to be strategically phrased to
avoid identifying either what the final decision is that the buyer may make, or of
what he is to have had an opportunity to make a “detailed review,” i.e., the terms
of an offer or the conformity of the tendered goods to the terms of the contract.
The design appears to be to leave these matters cloudy enough that a casual
reader might infer that the Code equates the effect of an opportunity to review
an offer to form a contract with the effect of an opportunity to review goods
tendered under an existing contract to see if they conform to the contract.
168
After all, a person of Easterbrook’s writing renown would surely not
leave a sentence unclear without purpose. Ledwon, supra note 5, at 1074
(pointing out that “Easterbrook is a terrific writer.”); see also Mitu Gulati &
Veronica Sanchez, Giants in a World of Pygmies? Testing the Superstar
Hypothesis with Judicial Opinions in Casebooks, 87 IOWA L. REV. 1141, 1168
(2002) (characterizing Easterbrook and Posner as “world-renowned academics”
and surmising that driving the success of their opinions in casebooks is “not
only their brand of Law and Economics, but also the skill with which they use
it—the fact that they are skilled writers whose opinions rank among the highest
on the scales of criteria such as humor, irreverence, and originality.”); Barry A.
Miller & Thomas R. Meites eds., Evaluation of the United States Court of
Appeals for the Seventh Circuit, 43 DEPAUL L. REV. 673, 747 (1994) (describing
Easterbrook as a “prolific and influential writer.”).
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g. Purported Support from the Code’s “Separately Stated”
Terms Provisions
Easterbrook’s final effort to put forth legal support for his
“terms later” proposition is derived from the Code’s provisos that
certain matters must be “conspicuous”169 or “separately stated”170
to be effective. He suggests the import of such provisos for his
“terms later” proposition as follows:
These special provisos reinforce the impression that, so far
as the UCC is concerned, other terms may be as
inconspicuous as the forum-selection clause on the back of
the cruise ship ticket in Carnival Cruise Lines.171
Zeidenberg has not located any Wisconsin case—for that
matter, any case in any state—holding that under the UCC
the ordinary terms found in shrinkwrap licenses require any
special prominence, or otherwise are to be undercut rather
than enforced.172
This conclusion rests on a faulty and unspoken assumption that
because ordinary terms actually disclosed to the buyer prior to
purchase, albeit in ordinary font size, are effective, such terms
concealed from the buyer until after purchase must also be
effective.
Notwithstanding his valiant effort to create the appearance of
169

ProCD Inc. v. Zeinberger, 86 F.3d 1447, 1453 (7th Cir. 1996)
(disclaiming the implied warranty of merchantability).
170
Id. (A firm offer under §2-205 in which the assurance of irrevocability
is on a form supplied by the offeree, must be separately signed by the offeree to
be effective. A term excluding oral modifications under § 2-209(2) which
appears on a form supplied by a merchant must be separately signed by the other
party to be effective.).
171
ProCD, 86 F.3d at 1453 (referring to Carnival Cruise Lines v. Shute,
499 U.S. 585 (1991)). Lest one get the impression that the forum selection
clause in Carnival Lines was on the back of some little ticket stub, the opinion in
the case makes it clear that the ticket was a “three page document;” and further
that the question whether the Shutes had sufficient notice of the forum clause
before entering the contract was not addressed because they “essentially ha[d]
conceded that they had notice of the forum-selection provision.” Carnival
Cruise Lines, 499 U.S. at 590.
172
ProCD, 86 F.3d at 1453.
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legal support for his “terms later” proposition, something
necessary for a legal realist,173 the stark reality is that there is none.
Rather, his “legal support” is merely an illusion crafted by a
brilliant federal judge174 known as a terrific writer,175 who is
willing to cast aside basic intellectual honesty to create an
appearance of legal support for his novel policy-making. It is a
demonstration of legal realism that could shock a legal realist.176
173

See Joseph William Singer, Review Essay, Legal Realism Now, 76 CAL.
L. REV. 467, 472-73 (1988) (reviewing LAURA KALMAN, LEGAL REALISM AT
YALE: 1927-1960 (1986)). Singer notes:
A judge can almost always construct arguments for a ruling “on either
side of a new case.” At the same time, the judge must construct an
argument based on existing principles of law, and “there are not so
many that can be built defensibly.” This is because it is not always
possible to construct an argument that will be plausible—meaning
persuasive—to other judges and lawyers familiar with the relevant
precedents. To be persuasive, the argument must tie the proposed result
to existing practice in a way that appears not to deviate from
fundamental principles underlying prior law; this is determined partly
by professional consensus, partly by community views, and partly by
the substantive content and organization of existing law. Thus, the fact
that the judge must justify the decision by conventional legal arguments
constrains her, not because the law itself logically requires the result,
but because the argument for a change in the law must appear to fit
with existing practice, and more importantly, the argument must
persuade a particular audience that is likely to be conservative about
such matters.
Id. at 472-73 (citations omitted) (emphasis added).
174
See Marc M. Harrold, Essay, Stripping Away at the First Amendment:
The Increasingly Paternal Voice of Our Living Constitution, 32 U. MEM. L. REV
403, 415 at n.42 (2002) (naming Judge Easterbrook as a likely nominee to the
U.S. Supreme Court if George W. Bush were to win the 2000 Presidential
election (citing Stuart Taylor Jr., The Supreme QuestionPicking the Next
Justice, NEWSWEEK, July 10, 2000, at 23)).
175
See, e.g., Ledwon, supra note 5, at 1074.
176
Legal realism is a pragmatic movement in the law. Its two major facets
are: (1) a rejection of a concept of law as grounded in permanent principles and
realized in logical application of those principles, and (2) a determination to use
law as an instrument for social ends. LAURA KALMAN, LEGAL REALISM AT
YALE: 1927-1960, 3-7 (1986); Richard A. Posner, Symposium on the
Renaissance of Pragmatism in American Legal Thought: What Has Pragmatism
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to Offer Law?, 63 S. CAL. L. REV. 1653, 1670 (1990); Joseph William Singer,
Legal Realism Now, 76 CALIF. L. REV. 467, 468-70, 475 (1988) (reviewing
Laura Kalman, LEGAL REALISM AT YALE: 1927-1960 (1986)). Legal realism’s
pragmatic attitude treats “law as made, not found.” Id. at 474. Singer elaborates
the point as follows:
Law therefore is, and must be, based on human experience, policy, and
ethics, rather than formal logic. Legal principles are not inherent in
some universal, timeless logical system; they are social constructs,
designed by people in specific historical and social contexts for specific
purposes to achieve specific ends. Law and legal reasoning are a part of
the way we create our form of social life.
Id. With respect to its first facet, legal realism has had widespread success
within the profession and within the legal academy, except among the few
natural law theorists that remain. As to its second facet, among those who
embrace legal realism’s pragmatic approach there is no disagreement over the
use of law as an instrument for social ends. The only disagreement is over how
to determine what the proper social ends are, and as to that the various diverse
modern schools have markedly different views. Professor Tamanaha captured
the latter point with this observation:
One consequence of this shift toward instrumentalism is that the current
state of U.S. legal theory consists of what some have called
“postmodern jurisprudence,” a plethora of competing approaches, each
representing a particular normative or interest group perspective, each
arguing that law should serve the interests they tout. Legal theory has
become thoroughly and openly politicized.
Brian Z. Tamanaha, Pragmatism in U.S. Legal Theory: Its Application to
Normative Jurisprudence, Sociolegal Studies, And the Fact-Value Distinction,
41 AM. J. JURIS. 315, 316 (1996) (citations omitted). The core facets of legal
realism that were embraced in an earlier era by luminaries such as Holmes,
Cardozo and Pound are now reflected in legal realism’s “refurbished modern
form.” Posner, 63 S. CAL. L. REV. at 1653. The modern form is often now
described as Legal Pragmatism, and sometimes as Pragmatic Instrumentalism or
Legal Functionalism. See, e.g., Peter Nash Swisher, Judicial Rationales in
Insurance Law: Dusting Off the Formal for the Function, 52 OHIO ST. L.J. 1037,
1040-41 nn.17, 18, 19 (1991); and Robert S. Summers, Pragmatic
Instrumentalism in Twentieth Century American Legal Thought, 66 CORNELL L.
REV. 861, 863-64 n.2 (1981). Under the contemporary umbrella of Legal
Pragmatism comfortably fit “prominent representatives of the left, center, and
right in U.S. legal theory—of critical legal studies, critical feminism, critical
race theory, law and economics, and of the mainstream scholars who otherwise
hold sharply divergent opinions about law.” Tamanaha, supra, at 316. From
beneath its broad coverage each can freely argue its perspective for determining
the proper social ends. See also Post, supra note 5, at 1226. (“The jurisprudence
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Because the pretense is so apparent, ProCD is a classic example of
legal realism in operation and supports the assessment of Critical
Legal Studies theorists that what courts engage in is mere exercise
of power, not law.177
B. Hill v. Gateway 2000, Inc.
In ProCD, Easterbrook placed considerable emphasis upon
ProCD’s extensive costs in developing its software, the essential
vulnerability of software to copying, and his own perception of the
necessity of its being able to discriminate in price to most
effectively profit from its creativity.178 That, coupled with his
earlier expressions on the special importance of bringing an ex ante
perspective to intellectual property cases to best assure the proper
balance between fostering creativity and encouraging free use,179
may have prompted some to suppose his novel rule about contract
formation is confined to cases involving the proper use of
intellectual property. Such supposition was, however, short-lived.
Seven months later, in an opinion for another panel of the Seventh
Circuit, Easterbrook announced that the “terms later” rule of
contract formation annunciated in ProCD was “about the law of
contract, not the law of software.”180
1. Judge Easterbrook’s “Terms Later;” Round Two
In Hill v. Gateway 2000, Inc., Gateway advertised its tenth
anniversary system in PC World Magazine and other media
directed at computer buyers.181 The Hills responded to the
advertising by placing a phone order for the system and paying for

of Frank Easterbrook shocks me because I am, admittedly, a legal realist or at
least an admirer of the legal realists.”).
177
See ROBERTO M. UNGER, LAW IN MODERN SOCIETY: TOWARD A
CRITICISM OF SOCIAL THEORY 170-81 (1976).
178
ProCD, Inc. v. Zeidenberg, 86 F.3d 1447, 1449-50 (7th Cir. 1996).
179
See Easterbrook, supra note 81.
180
Hill v. Gateway 2000, Inc., 105 F.3d 1147, 1149 (7th Cir. 1997).
181
Hill v. Gateway 2000, Inc., 1996 WL 650631 (N.D. Ill. 1996).
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the same with their credit card.182 Following the phone order and
receipt of payment by credit card, Gateway shipped the tenth
anniversary system in a box that also contained a “Standard Terms
and Conditions Agreement.”183 The Hills had not seen these
materials before paying for and receiving the system and had no
prior notice of their content, including the arbitration clause and
the provision that failure to return the system within thirty days of
receipt constituted their agreement to all of the terms, including the
prescribed method for formation of contract.184 When the Hills
brought a class action suit against Gateway asserting a civil
Racketeer Influenced and Corrupt Organizations Act (RICO) claim
and other claims, Gateway moved to require arbitration pursuant to
the arbitration clause contained in the materials in the box.185 The
trial court refused to enforce the arbitration agreement.186
a. ProCD as Precedent
On the strength of ProCD and his own view of practicality and
common sense, Easterbrook found the Hills bound by the “terms
later” that showed up in the box among the packing materials and
the parts of the computer system.187 For Easterbrook, ProCD
applied to the dispute in Hill because:
“A vendor, as master of the offer, may invite acceptance by
conduct, and may propose limitations on the kind of
conduct that constitutes acceptance. A buyer may accept by
performing the acts the vendor proposes to treat as
acceptance.” [citing ProCD]. Gateway shipped computers
with the same sort of accept-or-return offer ProCD made to
users of its software. ProCD relied on the Uniform
182

Hill, 105 F.3d at 1148.
Id.
184
Id.
185
Id.
186
Id. at 1148 (holding that “the present record is insufficient to support a
finding of valid arbitration or that the plaintiffs were given adequate notice of
the arbitration clause”).
187
Hill, 105 F.3d at 1150 (stating the “[b]y keeping the computer beyond
30 days, the Hills accepted Gateway’s offer, including the arbitration clause”).
183
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Commercial Code rather than on any peculiarities of
Wisconsin law [and there is nothing atypical of the UCC in
either Illinois or Wisconsin]; ProCD therefore applies to
this case.188
In Hill, unlike the facts in ProCD, there was no notice, not even
fine print notice, to alert the Hills prior to the time they ordered
and paid for the system to expect that other terms were part of the
sales contract.189 Unlike ProCD, in Hill the seller had not
configured its system to flash a message across the screen that the
Hills could not possibly have missed when the system was
operated (or that otherwise came so unavoidably to their attention)
alerting them to the consequences of their retaining the system
beyond thirty days.190 Furthermore, in ProCD the parties agreed
that the retail seller (ProCD’s surrogate for Easterbrook) was the
offeror, providing Easterbrook with at least an apparent
justification to spin his distorted “master of the offer” argument
upon which ProCD was ultimately based;191 but in Hill the buyers
made the offer in response to Gateway’s advertisements which
were nothing more than invitations for offers.192 In Hill it was only
in response to the buyers’ telephone order that Gateway shipped
the system, thus triggering UCC section 2-206(1)(b), a Code
188

Id. at 1149.
See supra note 59 and accompanying text. Recall that in ProCD
“[n]otice on the outside, terms on the inside,” was the first ground upon which
Easterbrook relied to make it appear that existing law supported his “terms later”
proposition.
190
In ProCD, Easterbrook noted: “ProCD proposed a contract that a buyer
would accept by using the software after having an opportunity to read the
license at leisure. This Zeidenberg did. He had no choice, because the software
splashed the license on the screen and would not let him proceed without
indicating acceptance.” ProCD, 86 F.3d at 1452.
191
Id. at 1452.
192
RESTATEMENT (SECOND) OF CONTRACTS § 26 cmt. b (1981)
(“Advertisements of goods by display, sign, handbill, newspaper, radio or
television are not ordinarily intended or understood as offers to sell . . . there
must ordinarily be some language of commitment or some invitation to take
action without further communication.”); FARNSWORTH, supra note 132, at §
3.10 at 137 (stating that “proposals made to the public through advertisements,
posters, circulars, and the like . . . are generally held not to be offers”).
189
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formation of contract provision not involved at all in ProCD, and
which provides: “an order or other offer to buy goods for prompt
or current shipment shall be construed as inviting acceptance
either by a prompt promise to ship or by the prompt or current
shipment of conforming or nonconforming goods.”193 The facts in
Hill suggest that Gateway probably accepted the Hills’ offer to
purchase in the phone conversation by an oral promise to ship. If it
did not make such a promise, then in any event, as numerous
commentators have noted, Gateway accepted the Hills’ offer by its
prompt shipment in response to the order.194
In applying ProCD’s “terms later” rule to the facts of Hill,
Easterbrook disregards the actual facts and statutory and common
law rules related to offer and acceptance and contract formation.
Instead, the economics/legal realist jurist, emboldened from his
recent transformation of contract formation law with respect to
intellectual property, now brazenly imposes his version of
efficiency on all sales transactions. His peculiar version of
efficiency is, of course, quite simple: Whatever way vendors prefer
to operate their businesses and to form contracts is efficient, and
the law should facilitate that. If a vendor prefers to conceal adverse
terms of the deal until after the buyer has paid and then also prefers
to disclose them in a way that only theoretically, rather than
actually, brings them to the buyer’s attention, and further prefers a
rule that failure to affirmatively reject by returning the goods and
giving up the deal means the buyer accepts the terms, then it must
be efficient and the vendor should be permitted to have his way.
Therefore, the Code and common law rules of contract
formation are interpreted to not interfere with efficient vendor
practices. And the common law rule that assent by a party is
limited only to terms that the party knew or had reason to know
does not apply if “vendors” prefer that a party be deemed to have
assented to terms presented in a fashion designed to avoid
discovery until too late to object. Nor does the common law rule
precluding a party from forcing the other party to affirmatively
193

U.C.C. § 2-206(1)(b) (1995) (emphasis added).
See, e.g., Braucher, supra note 5, at 1820; Ghosh, supra note 5, at 113234; David J. DePippo, Comment, Dear Sir or Madam: You Cannot Contract in a
Closet, 35 U. RICH. L. REV. 423, 445-46 (2001); Gale, supra note 5, at 583.
194
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object to a proposed term in order to avoid its imposition apply to
“vendors” if they prefer to force not merely an affirmative
objection but rather an affirmative rejection in the form of
returning the goods and giving up the deal. All of that being so, for
Easterbrook the distinctions between the facts of ProCD and Hill
are of no consequence. Thus the fact that in each case the “vendor”
found it preferable to utilize a “terms later” formation method of
doing business, ergo it was efficient, was at once the sole fact
relevant in each, and also the sole fact sufficient to make the
“terms later” rule of ProCD applicable and controlling in Hill.
Coupled with his prioritizing the vendor’s preference in the
name of “terms later” contracting is his folksy, story-style
description of the facts of the dispute before the court. Only a
person of Easterbrook’s exceptional writing ability could craft a
story so artfully as to suggest to the reader the nature of the case
and what the dispute might be about, without using legal terms or
even ordinary English words like “called,” “ordered,” “paid for,”
and “delivered” to describe what happened.
A customer picks up the phone, orders a computer, and
gives a credit card number. Presently a box arrives,
containing the computer and a list of terms, said to govern
unless the customer returns the computer within 30 days.195
Did the customer pick up the phone to answer an incoming call, or
did he pick up the phone to place a call? The story does not tell us.
Who was on the other end of the line when the customer picked up
the phone and ordered a computer? Was the order the customer
made for a trial use of a computer, or was it a commitment to buy
one? Was the credit card number given for identification reasons,
for security to show the customer had the capability of paying for
the computer in case he chose to buy it after a trial period, or was it
payment for a computer he had just agreed to buy and the
computer company had promised to sell? No help from the story
for figuring out the answers to those questions either. Was the
computer even sent by the person or entity the customer spoke
with on the phone, or did it come just out of the blue on the front
step from some other source? One cannot tell from the story
195

Hill v. Gateway 2000, Inc., 105 F.3d 1147, 1148 (7th Cir. 1996).
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whether it was an unanticipated arrival or whether it was the
anxiously anticipated delivery of their new computer for which
they had already paid more than $4,000.
Leaving the reader in the dark about the actual facts of the case
(because they would show a completed sales transaction either
when the phone conversation ended with an agreement to ship the
goods in exchange for the credit card payment already received, or
at the least, when the goods were promptly shipped in response to
the order), allows Easterbrook to then phrase the issue in a fashion
designed to make only one answer rational. He phrases the issue
as:
Are these terms [that arrive with the box] effective as the
parties’ contract, or is the contract term-free because the
order taker did not read any terms over the phone and elicit
the customer’s assent?196
Either the contract has terms, i.e., the terms that arrived in the box,
or the contract is “term-free.” The second choice is patently
absurd. All contracts have terms. The very expression “contract
term-free” is an oxymoron. Therefore, the first choice must be
correct. Easterbrook does not explore whether there was a contract
with the terms the parties agreed to in the phone conversation, or a
contract made up of the terms of the offer that was accepted by
Gateway shipping the computer. Best to just not raise those issues,
making it easy to move directly to his “terms later” rule of ProCD.
His “legal analysis” has drawn heavy and well-deserved
criticism. Professor Macaulay, observed, “Whatever the virtues of
Judge Easterbrook’s Gateway opinion, it gets an ‘F’ as a law
exam. It is a pitiful reading of the UCC, ignoring the definition of
‘agreement’ that was so important to Llewellyn.”197 Professor
Braucher noted, “[t]his is dubious contract and commercial
law,”198 pointing out that the analysis did not even cite UCC
section 2-206(1)(b), the controlling Code contract formation
section directly applicable to the case, “let alone explain how it
was ‘unambiguously indicated’ that the Hills’ order did not invite
196
197
198

Id.
Macaulay, Common Sense, supra note 10, at 1148 (emphasis added).
Braucher, supra note 5, at 1820 (emphasis added).
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acceptance by a promise to ship or by actual shipment.”199
Professor Braucher further noted that the analysis erroneously
disregarded the statutory language of section 2-207, ignored the
comment language to section 2-207, and also ignored the logic of
section 2-207.200
b. Purported Common Sense
Easterbrook’s practicality and common sense arguments assert
in essence that “[c]ustomers as a group are better off”201 if
“vendors” are permitted to impose adverse terms upon them under
the pretended assent theory of his “terms later” policy. He posits:
Practical considerations support allowing vendors to
enclose the full legal terms with their products. Cashiers
cannot be expected to read legal documents to customers
before ringing up sales. If the staff at the other end of the
phone for direct-sales operations such as Gateway’s had to
read the four page statement of terms before taking the
buyer’s credit card number, the droning voice would
anesthetize rather than enlighten many potential buyers.
Others would hang up in rage over the waste of their time.
And oral recitation would not avoid customers’ assertions
199

Id. at 1820-21.
Id. at 1821-23. See also Post, supra note 5, at 1223-25 (emphasis added)
(“Judge Easterbrook did violence to Article 2 . . . . [He] creates a false
dichotomy in the first paragraph of the opinion contrasting a contract with ‘no
terms’—ignoring the terms the statute supplies, including warranties of
merchantability—with a contract with the terms drafted by the seller.”); Ghosh,
supra note 5, at 1132 (emphasis added) (faulting Easterbrook for “reconstituting
the manner in which the contract was formed,” in order to avoid having to
explain why UCC § 2-206(1)(b) did not compel a decision in favor of the Hills).
Law student commentators have also participated in the discussion. See, e.g.,
French, supra note 5, at 813 (characterizing the court’s consideration of the
provisions of the Code as “sloppy”); Gale, supra note 5, at 583 (asserting that
“Easterbrook[‘s] analysis . . . seems to ignore the basic facts of Hill as well as
the provisions of the U.C.C.”); Hazelwood, supra note 5, at 1316 (concluding
that Easterbrook “misapplies and misinterprets the contract formation provisions
of the [Code]”).
201
Hill, 105 F.3d at 1149.
200
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(whether true or feigned) that the clerk did not read term X
to them, or that they did not remember or understand it.
Writing provides benefits for both sides of commercial
transactions. Customers as a group are better off when
vendors skip costly and ineffectual steps such as telephonic
recitation, and use instead a simple approve-or-return
device. Competent adults are bound by such documents,
read or unread.202
If the approve-or-return “device” were such a benefit to customers,
sellers would likely tout it in their promotions. Perhaps the fact that
Gateway did not do so is an indication that its marketing personnel
did not believe that advertising it was holding terms back would
cause potential buyers to think they were getting a better deal.
After all, it is difficult to imagine a buyer who would think delayed
disclosure was desirable, or who would think that delayed
disclosure meant he was getting a lower price either because the
later disclosed terms would reduce Gateway’s litigation costs or
because holding back terms reduced its selling costs.203 In fact, as
202

Id.
Of Easterbrook’s assertion that customers as a group are better off if
sellers hold back terms, Professors Horsburgh and Cappel find Easterbrook’s
logic problematic, noting “surely, considerations of efficiency dictate that the
information costs be borne by the seller, the lowest cost avoider. No rational
consumer would be willing to incur the high social costs involved in acquiring
information about expensive and complicated merchandise.” Horsburgh &
Cappel, supra note 5, at 1122 n.117 (citations omitted). Professor Ghosh
observes:
The Judge reasons that customers are made better off by the approveor-return policy. There is no elaboration on how these benefits arise
except in reducing the costs to the vendor or engaging in what the
Judge characterizes as long and ineffective recitation of terms.
Presumably, these costs are passed on to the consumer. Furthermore,
the Judge discusses how competent adults are bound by terms, whether
they are read or not. There is an analogy with market exchange that is
being made in this discussion. If I pay X dollars for a product, there is a
presumption that I value the product at X dollars or more. The consent
principle in contract is a proxy for the efficiency of the contract. The
Judge is expanding the consent principle quite a bit here and is
engaging in part in propter hoc reasoning. His logic can be described as
follows: approve-or-return benefits consumers. Therefore, consenting
203
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noted by Professor Ghosh, “[t]he effect of enforcing both the
arbitration clause and the approve-or-return policy is to protect
companies that sell products with latent defects which are difficult
to detect.”204
Easterbrook is correct in describing Gateway’s practice as a
“device,” but it is not one with a noble purpose, as the economic
literature discloses.205 It is a deceptive strategy under the guise of
efficiency to bind customers to adverse terms concealed from them
until after they have made the purchase decision and parted with
their money. One commentator put it this way: “[T]he practice of
holding back terms until after payment and delivery should be
deemed an unfair and deceptive practice . . . . This practice inhibits
shopping and misleads consumers about the nature of the deal at
the crucial time, which is before psychological commitment.”206
Another described Easterbrook’s “terms later” ruling in Hill in
even less flattering terms: “Judge Easterbrook and the judges who
have followed his opinion tell us that misrepresentation is the oil
that lubricates capitalism . . . [i]t is okay for Gateway to hide what
it is doing.”207
to approve-or-return policies would promote efficiency. Since these
terms arose from an approve-or-return policy, the terms must be
efficient and enforced. However, there is a presumption of consent in
this reasoning. There is an even stronger assumption that since consent
implies efficiency, the efficiency of terms would imply that a customer
would consent to them. This last point is specious not only because of
the confusion of necessary and sufficient conditions, but also because it
is not clear what is the basis for determining that certain terms are
efficient, other than the court’s ipse dixit.
Ghosh, supra note 5, at 1139.
204
Ghosh, supra note 5, at 1138.
205
See discussion infra Part II.
206
Braucher, supra note 5, at 1827.
207
Macaulay, Common Sense, supra note 10, at 1148-49. Macaulay also
comments:
If we think that choice is an important value, we cannot be content with
polite evasions such as: there is a duty to read and understand a
document written in a code (legal English) and buried in a box. The
doctrine of reasonable expectations exists largely in insurance to limit
what can be hidden by lawyers in documents which they know will not
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Easterbrook’s practicality analysis posits that the direct
marketing vendors can only orally convey terms of the bargain to
customers prior to purchase. A variety of inexpensive ways are
available to vendors for written disclosure of terms prior to
purchase, however, including the very ads and computer
magazines in which Gateway touted all of the positive features of
its product and support service.208 In this information age it could
post all contract terms on its web page for potential buyers to view
at their leisure. Nor would it require four pages of legalese or even
a few short sentences over the phone to communicate that
arbitration is required, that the seller does not promise the product
will work, or that if the buyer is hurt by the product the buyer
cannot sue the seller.209 Even the brick and mortar retail store
be read and understood. In an impossibly just world, measured by my
preferences, this doctrine would apply to all form contracts. Given the
cost barriers to litigation, it wouldn’t raise the price of goods enough to
matter. I suspect that the impact would be largely symbolic, but I like
symbolizing that fraud from fancy offices is a bad thing. It would make
some corporate lawyers unhappy, but it couldn’t happen to a better
bunch of people. Instead of the “safe harbors” that they demand, they
deserve harbors filled with mines put down in random patterns. There
is a simple safe harbor that they work hard to avoid: don’t try to
deceive people.
You could challenge me: Suppose Gateway advertised in big type as
they puff their products, and said “if there is trouble, you must trust us
to fix the computer because you have no legal remedy.” Would it make
any difference? Wouldn’t customers just accept this? Would any of
them understand what risks they would be taking? Would competitors
jump in and advertise that they didn’t take away legal rights? Of
course, this is but a mind experiment. We’ll never know. Gateway and
its legal staff work hard to hide that this is what they are doing with
their arbitration clause that creates a Kangaroo Court.
Id. (emphasis added).
208
See Jean R. Sternlight, Recent Decision Opens Wider Gateway to Unfair
Binding Arbitration, 8 WORLD ARB. & MEDIATION REP. 129, 132 (1997).
209
Braucher, supra note 5, at 1828-29.
Why exactly does Gateway need four pages of terms? Why can’t
Gateway primarily use the background terms of the U.C.C., which need
not be mentioned to become part of the contract? There are good
arguments for disclosure of key terms even in telephone transactions. If
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operation can spare its cashiers the drudgery and inefficiency of
reading terms to each customer before taking the payment: If it has
an arbitration policy it can easily post it in the same places it
typically posts its policies for returns and charges for bad checks.
One commentator has characterized Easterbrook’s overall
analysis in Hill as lacking in imagination,210 an accurate
assessment with respect to his premise that only oral
communication of terms is possible, which in turn gives the
appearance of supporting his “terms later” rule of contract
formation. But it is not really a matter of lack of imagination but
rather a lack of honesty coupled with a ruthlessness to employ
whatever strategy is necessary to facilitate preferred vendor
practices, or, in Easterbrook’s framework, efficient vendor
practices.211
c. Purported Irrelevance of Notice and the Common Sense of
Ignoring Its Lack
Easterbrook addresses the issue of providing notice to the Hills
prior to their purchase by faulting them for not discovering the
a particular term cannot be easily explained, it may be because the term
is inherently too complex and unfair for a consumer to understand and
knowingly give assent to it.
Id.
210

Post, supra note 5, at 1230-31. “Easterbrook’s analysis lacks an
appreciation for history and for the values and desires (not translatable into
dollars and cents) that animate human beings. It lacks the imagination
(sometimes called empathy) that would allow him to see the full consequences
of the decision he reached in the Gateway case.” Id.
211
Id. at 1230.
Judge Easterbrook employed an “end game” strategy. The subject of
the dispute, however that is defined—whether it is the quality that a
consumer can reasonably expect from a computer manufacturer or the
willingness of consumers to submit disputes to arbitration—has been
settled with finality. A rule has been stated and the facts constructed—
the vendor is the offeror, the offeror is master of the offer and § 2-207
does not apply when there is only one form. There can only be one
outcome. The vendor wins. End of conversation.
Id. (citation omitted) (emphasis added).
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adverse terms and objecting to them by returning the computer.
For him the matter is elementary—the vendor need not give notice
in advance that other terms governing the transaction are in the box
because buyers like the Hills know other terms are going to come
with the box.212
If Easterbrook is so sure buyers like the Hills know other terms
governing the transaction will be coming after they pay for the
goods, therefore obviating any need for notice, one wonders why
seven months earlier he did not say the same for a buyer like
Zeidenberg. Surely Zeidenberg must have known that there would
212

Hill v. Gateway 2000, Inc., 105 F.3d 1147, 1150 (7th Cir. 1997)
(citation omitted). Putting the onus on purchasers to ferret out undisclosed
terms, Easterbrook notes:
Perhaps the Hills would have had a better argument if they were first
alerted to the bundling of hardware and legal-ware after opening the
box and wanted to return the computer in order to avoid disagreeable
terms, but were dissuaded by the expense of shipping. What the remedy
would be in such a case—could it exceed the shipping charges?—is an
interesting question, but one that need not detain us because the Hills
knew before they ordered the computer that the carton would include
some important terms, and they did not seek to discover these in
advance. Gateway’s ads state that their products come with limited
warranties and lifetime support. How limited was the warranty—30
days, with service contingent on shipping the computer back, or five
years, with free onsite service? What sort of support was offered?
Shoppers have three principal ways to discover these things. First, they
can ask the vendor to send a copy before deciding whether to buy. The
Magnuson-Moss Warranty Act requires firms to distribute their
warranty terms on request . . . the Hills do not contend that Gateway
would have refused to enclose the remaining terms too. Concealment
would be bad for business, scaring some customers away and leading to
excess returns from others. Second, shoppers can consult public sources
(computer magazines, the Web sites of vendors) that may contain this
information. Third, they may inspect the documents after the product’s
delivery. Like Zeidenberg, the Hills took the third option. By keeping
the computer beyond 30 days, the Hills accepted Gateway’s offer,
including the arbitration clause.
Id. Easterbrook’s suggestion that it is more efficient for consumers to search out
terms than for sellers to disclose them is not supported by any empirical
evidence, nor could it be, and it is contrary to economic reality. See infra Part II
notes and text relating to transaction costs.
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be some important terms inside the shrink-wrap or on the disk such
as installation and operating instructions, or how to obtain help in
operation and the like. Perhaps the reason is that as a legal realist
Easterbrook simply made use of what was available to create the
appearance that his radical “terms later” proposition was dictated
by well-accepted contract formation principles. After all, the
shrink-wrap package did make a reference, albeit in fine print and
perhaps not actually noticed by the purchaser, to a license inside.213
Of course, to give his “terms later” proposition the appearance
of law, it was certainly easier to lay the groundwork by saying,
“Notice on the outside, terms on the inside, and a right to return the
software for a refund if the terms are unacceptable (a right that the
license expressly extends) may be a means of doing business
valuable to buyers and sellers alike.”214 That is what provided the
opportunity to deceptively suggest that scholarly authority and
Restatement (Second) Contracts, which rejected such a
proposition, actually supported it.215 Because as a legal realist
Easterbrook must always give an appearance of legal authority for
his legal propositions, “Notice on the outside, terms on the inside,”
is certainly more strategic that blatantly saying “terms prescribing
contract formation rules concealed from the buyer until after
purchase are binding on the buyer.” “Notice on the outside, terms
on the inside” has a nice ring to it that still conveys the impression,
along with his misstatements of law, that might persuade some
readers that “terms later” contract formation was standard legal
doctrine. And for those who might be skeptical, the significance he
apparently attached to at least a theoretical warning by the vendor
of “terms later” might allay their worst fears, persuading them that
at most this was but a half-step beyond established contract
formation doctrine, rather than a wholesale abandonment of it and
the fundamentals of assent.
By the time the Hills appeared before his court, Easterbrook
was equipped with the rule of ProCD: Vendors are permitted to
213
214

Hill v. Gateway 2000 Inc., 105 F.3d 1147, 1150 (7th Cir. 1997).
ProCD, 86 F.3d at 1451. See also supra notes 50-57 and accompanying

text.
215

ProCD, 86 F.3d at 1451.
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bind buyers to prescribed contract formation rules that they
conceal until after the buyer has committed to the purchase and has
paid the price.216 The reason for the rule is efficiency; what is good
for vendors is good for everyone.217
Furthermore, because buyers already know vendors are going
to do this, notice is irrelevant. If Easterbrook’s explanation of the
difficulties of conveying information about terms to consumers
lacked imagination, he demonstrated an overactive imagination in
dispensing with any need for advanced warning of objectionable
terms. He must imagine that buyers as a class make or endeavor to
make Kaldor-Hicks efficient bargains and that they thus must
know contract formation according to vendors’ concealed rules is
efficient; and that compelling buyers to discover the concealed
terms is more efficient than requiring that vendors simply disclose
them prior to purchase; and armed with that knowledge, of course
they know to expect undisclosed terms and of their duty to search
for them.218
216

But see supra notes 55-57 and accompanying text (explaining the
Restatement (Second) Contracts’ position on “terms later” contracting).
217
See supra note 203.
218
Thomas W. Joo, Common Sense and Contract Law: Fear of a
Normative Planet?, 16 TOURO L. REV. 1037 (2000). Joo notes:
According to the Gateway court, the Hills should have assented to the
accept-or-return device because it is efficient; therefore they
constructively did assent. Could they rebut the presumption of
majoritarian expectations with proof that they genuinely entertained
deviant expectations (i.e., unlike most folks, they do not make KaldorHicks efficient bargains)? Apparently not; the court (like most courts)
is uninterested in their subjective expectations. Enforcing a contract in
accord with the expectations of most people rewards conformist
expectations and punishes nonconformist expectations. As every good
law-and-economist knows, a judicial decision that sets majority
sentiment as the default rule today will put all tomorrow’s deviants on
notice that they should bargain around the default rule; thus future
deviants who do not explicitly contract around the default rule can be
presumed, like non-deviants, to have subjectively assented to it.
However, that theory, even if we accept it, focuses on the contractual
freedom of future parties and not on that of the Hills and their class—
who are, after all, the parties before the court. It sounds
communitarian, rather than libertarian, to sacrifice today’s litigants,
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Only with that kind of imagination can he so easily dispatch
any need for notice and create a purely artificial assent. As two
commentators have observed, however, the premise for
Easterbrook is that consumers in a transaction like that in Hill use
rationalist seriosymbolic219 reasoning in which they “engage in
deliberations and carefully consider the consequences of their
bargains. Yet in ruling against the need for notice, [Easterbrook]
dispensed with the very means by which this logical and cautious
style of thought could ensue.”220 Because consumers in
transactions like that in Hill are most likely to be engaging in
connectionist reasoning,221 they are all the more vulnerable to
deviant though they may be, to enhance the contractual liberty of future
parties.
Id. at 1047-48 (citations omitted) (emphasis added).
219
Horsburgh & Cappel, supra note 5, at 1103-04.
Cognitivists have proposed two distinct types of mental architecture
that may govern the thought process. The first is that reasoning
operates by means of seriosymbolic processing, a deliberate, rule-based
method of thinking and reasoning in which information is coded into
abstract symbols that are manipulated sequentially, or in a chain of
steps, according to the formal conventions of logic and grammatical
syntax. Reasoning is thereby conceived of as the purely formal
manipulation of abstract symbols representing concepts according to a
series of logical inferences and rule-governed arrangements. . . . A key
advantage of seriosymbolic processing is that it is cognitively powerful,
inasmuch as it can apply to problems in a wide variety of situations.
Id. at 1103.
220
Id. at 1120 (emphasis added).
221
Id. at 1105-06.
[The second type] of processing system within the mind, [is] termed
“connectionist.” In a connectionist model, mental processing is
organized in a network of linked processing units, which—when
activated—”fire” in a manner analogous to neurons in the human
brain. . . . Unlike linear seriosymbolic processing, connectionist
networks are linked in parallel, which allows greater speed and
flexibility in processing inputs.
Connectionist processing can easily accomplish the sorts of cognitive
tasks that are difficult for seriosymbolic systems. In particular,
connectionist systems can account for how we acquire cultural
information, a learning skill that is so problematic for seriosymbolic
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unusual terms that are not affirmatively and pointedly called to
their attention.222
processing. In a connectionist system, we internalize implicit cultural
knowledge by observing and participating in events of daily life. The
inputs derived from these experiences and from our own reactions to
these experiences, are processed in a distinctive pattern of network
activation. As these patterns of observation and action are repeated, the
weights of the connections between activated units become
increasingly stronger, until eventually the system solidifies to the point
that we almost instantaneously comprehend a situation and how to
respond to it. . . .
Id. at 1105-06.
222
Id. at 1114-15.
Large commercial enterprises typically attempt to act as rational profit
maximizers. In keeping with this goal, processes of planning,
production, and marketing are organized along formal, deliberative
lines; indeed, such firms typically employ a wide variety of specialists
to apply deliberative expertise to the various facets of running the
business. . . . Such deliberative seriosymbolic thinking is made possible
by the fact that the seller is engaged in only a limited number of types
of sales transactions, and has the resources to employ considerable
bodies of expert knowledge.
In contrast, consumers must handle a multiple number of different
kinds of sales events encountered in daily living, and are limited to the
use of their own cognitive faculties. Consequently, they typically make
use of connectionist reasoning and build up a prototypical cultural
model of sales transactions. . . . . Recall, however, that there is a price
to pay for such cognitive efficiency. Because the kind of information
that is processed must be able to fit within pre-defined abstract
knowledge categories, there is a tendency to omit information that is
inconsistent with what is already known and to reinforce familiar
expectations. Consequently, buyers, who employ a relatively simple
cognitive model of sales transactions, are not on an equal footing with
sellers and might well overlook unusual terms in their, agreements
until a dispute arises that causes them to focus on these terms at some
later point in time. . . .
....
A different but related problem exists where the parties do not in fact
understand the commercial event in the same way, and are operating
using different cognitive systems. Because consumers are typically the
parties who are unable to fully process all aspects of an unfamiliar
transaction, more knowledgeable sellers are in the position to exploit
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Easterbrook’s suggestion that consumers know that in the box
they will find warranty and service and support information
because they know from the vendor’s advertising that such terms
are part of the deal ignores the fact that in Hill the dispute dealt
with whether an arbitration clause could be forced on the
purchasers by their retention of the computer that they had already
paid for.223 As to that matter, nothing in Gateway’s advertising or
in its other communications with the Hills had alerted them to be
on the lookout for remedy limitation terms such as arbitration, or
even more importantly to be on the lookout for a surprise
announcement, couched in legalese, that “you do not own this yet
even though you paid for it and have received it; but you will own
it subject to a lot of terms adverse to your interests if you keep it
for more than thirty days.” Justifying his conclusion with an
analogy to a clearly distinguishable set of facts is typical
Easterbrook, as one will recall from the analogies he used in
ProCD.224 He deflects attention from the actual facts of the case to
hypothetical settings in which his “terms later” rule might seem
more plausible, or at least more palatable.
Easterbrook’s speculative assertions about the way consumers
reason and what they must know suggest there is only one mode of
human reasoning.
In the mind of the judge, there is just one mode of
reasoning (seriosymbolic processing) and just one model of
human behavior: parties should be mentally prepared and
constantly on guard to protect their interests in every
bargaining situation. But it should be clear by now that this
another type of disparity: a cognitive disparity in bargaining power.
Moreover, it may be difficult (or even impossible) for consumers to
overcome this disparity by shifting their thinking in specific contractual
situations to the seriosymbolic mode, and away from the connectionist
reasoning used in most everyday transactions, especially if they are not
given adequate notice of the need to do so. For this reason, exploitation
of cognitive disparity appears to be fundamentally unfair on a deep,
cognitive level.
Id. at 1114-15 (emphasis added).
223
Hill v. Gateway 2000, Inc., 105 F.3d 1147, 1148 (7th Cir. 1997).
224
ProCD, Inc. v. Zeidenberg, 86 F.3d 1447, 1451-52 (7th Cir. 1996).
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is nonsense. It is simply not possible given the way our
minds really work.225
Believing that all actors engage in seriosymbolic processing is
necessary to argue that at least a trace of assent still undergirds his
“terms later” contract formation rule. But the assent for
Easterbrook is an artificial construct—this is underscored by the
progeny of ProCD/Hill.226 In an even more expansive sense than
Professor Kessler ever imagined, Easterbrook’s “terms later”
contract formation rule enables vendors to “legislate by contract
and . . . to legislate in a substantially authoritarian manner without
using the appearance of authoritarian forms.”227
Easterbrook purports to clothe this expansive authorization for
vendors to legislate terms in the garb of common sense. Although
he uses the word “sense” at only one point in his Hill opinion,228 he
makes several appeals to common sense to justify his “terms later”
contract formation rule. His explicit “Where is the sense of that?”
rhetorical question to the suggestion that ProCD’s holding should
be limited to software, enables him to quickly paint ProCD’s
holding broadly as a matter of contract law, while enabling him to
avoid addressing the significant factual and legal distinctions
between the two cases. The implicit answer to that rhetorical
question is that if there is controlling precedent, then follow it.229
225

Horsburgh & Cappel, supra note 5, at 1103-17 (emphasis added).
See, e.g., infra Part IV.B (providing an example of a case that has
followed ProCD in its erroneous finding of assent).
227
Friedrich Kessler, Contracts of Adhesion – Some Thoughts About
Freedom of Contract, 43 COLUM. L. REV. 629, 640 (1943). See also Post, supra
note 5, at 1232 “Judge Frank Easterbrook is in the vanguard of those who are
actively working not just to protect a political minority from the consequences
of the democratic process, but to give that minority the power to dictate the
terms of their legal relationships.” Id. at 1233.
228
Hill, 105 F.3d at 1149.
229
Ghosh, supra note 5, at 1140.
The Judge uses “sense” in five different ways in his opinion. The first
and the fifth ways can be described as ‘process based’ definitions that
look to case interpretation and precedent in gauging the sense of
treating ProCD as the applicable precedent. The second way can be
described as an appeal to empiricism. An act is commonsensical if it is
similar to acts in other contexts. The third and fourth ways are appeals
226
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The appeal to common sense also appears in his assertion that
“[p]ayment preceding the revelation of full terms is common for
air transportation, insurance, and many other endeavors,”
suggesting such regularity of the practice as to validate it.230
Additionally, he points out “practical considerations,” both with
respect to what vendors would need to do and what customers
would have to put up with if the rule were otherwise, and to the
“benefits” that both vendors and customers experience from
written disclosure of terms after the sale that they could not have
had with prior oral disclosure.231 That “[c]ustomers as a group are
better off when vendors skip costly and ineffectual steps such as
telephonic recitation, and use instead a simple approve-or-return
device,” suggests that it would be nonsensical to prohibit its use.232
Presenting a “what’s good for the goose is good for the gander”
argument, Easterbrook notes that under his “terms later” rule
to practicality and economic efficiency. Something is commonsensical
if it generates positive net benefits or efficiencies. In characterizing the
Hills’ argument as non-sensical, the Judge is affirming several legal
and market based norms. The first is the norm of judicial craftsmanship
and common law rule making through precedent. The Judge, by
appealing to precedent, is asserting its naturalness as the only way of
determining a particular legal issue. Of course, the Judge also
overlooks the many ways he has to sidestep precedent to reach the
result.
Id.
230

Hill, 105 F.3d at 1149. But Professor Ghosh, supra note 5, at 1140-41,
referring to the second norm of “sense,” comments on those analogies as
follows:
The second norm is that of practice. The best measure of the right thing
to do is determining what others have done in similar situations. The
norm is similar to that of judicial craftsmanship and precedent in that it
aims at consistency. But while the first norm focuses squarely on
judicial practice, the second focuses on practice in the marketplace and
in the community. The difficult question avoided is, what is the
relevant marketplace and community? The Judge refers to air transport
and insurance and “other endeavors” without a careful parsing of the
differences among the various representative markets or communities.
Ghosh, supra note 5, at 1140-41.
231
Hill, 105 F.3d at 1149.
232
Id.
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Gateway is bound by the warranty provision in the box, and the
Hills want the benefit of that, so it is only fair that the Hills be
bound by the contract formation terms and the arbitration term.233
The weakness of that argument is that the Hills could have had a
claim for breach of warranty without relying on the warranty
contained in the box. Under the circumstances of this purchase an
implied warranty accompanied the computer as a matter of law.234
As to the absence of notice on the outside of the box to alert
the purchaser that unusual contract formation terms are inside the
box, Easterbrook suggests it is a most natural (and thus sensible)
omission. In fact, his description suggests that absence of notice on
the outside of the box is as natural in the Hill transaction as was the
presence of a notice on the outside of the shrink-wrap in ProCD.
The difference is functional, not legal. Consumers
browsing the aisles of a store can look at the box, and if
they are unwilling to deal with the prospect of additional
terms can leave the box alone, avoiding the transactions
costs of returning the package after reviewing its contents.
Gateway’s box, by contrast, is just a shipping carton; it is
not on display anywhere. Its function is to protect the
product during transit, and the information on its sides is
for the use of handlers (“Fragile!” “This Side Up!”) rather
than would-be purchasers.235
And because the Hills “knew” there would be other terms inside
the box, no notice on the outside is of no consequence.236
Easterbrook’s “common sense” rationale for the Hill opinion
has been specifically subjected to scholarly critique, even
generating a law review symposium devoted to it.237 Because an
233

Id. at 1149-50.
U.C.C. § 2-314 (1995).
235
Hill, 105 F.3d at 1150 (symbols omitted).
236
Id.
237
See Symposium, Common Sense and Contracts Symposium, 16 TOURO
L. REV. 1037 (2000). One of the contributors to that symposium observed:
Easterbrook is a terrific writer and a good part of his strength comes
from a style that is invigorated by a “feel” for common sense. Take a
look at his diction in the [passage where Easterbrook rhetorically asks,
“Where’s the sense in that?” regarding limiting the holding of ProCD
234
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appeal to “common sense” connotes universal acceptance and
discourages counter-argument, it often provides a powerful
rhetorical cover for a position that cannot be supported by logical
argument and persuasion.238
Where legal analysis fails to illuminate Judge
Easterbrook’s reasoning, economic analysis provides an
answer. However, characterizing the Judge’s approach
either as application of a command mechanism or a
property right mechanism would miss the heart of the
opinion. The Judge is not commanding an outcome to be
enforced by monetary or other sanctions. Nor is he creating
a property right over which the parties could bargain. In
affirming ProCD, the Judge is affirming a norm that allows
the parties to create property rights through contract. Judge
Easterbrook concludes that the arbitration clause is
to software]: “sense,” “practical considerations,” “benefits,” “simple.”
This is a passage infused with connotative meanings. The sound
reinforces the sense. The totality of this passage resonates with the
rhetoric of common sense or, perhaps more accurately, resonates with
something believed by certain readers to be common sense. . . .
Easterbrook’s decision has elements of all four definitions of “common
sense.” It is similar to the first definition [(phenomenological]) in that it
lacks a certain quality of imagination. . . As for the second definition
(normal, average understanding), Easterbrook’s passage evokes a kind
of practical wisdom, the sort of sensible statement we would expect
from someone who knows chalk from cheese. Per the third definition
(the general sense of the community), the passage draws on a bit of old
fashioned communal well-being: the decision is good for customers and
good for vendors, both sides benefit and everyone should be happy.
Finally, in accord with the fourth definition (“primary truths”), the
argument seems compelling precisely because common sense bypasses
argument. It is non-deliberative, instinctive, “natural.” Easterbrook’s
passage commands truth not so much through argumentation but
through reliance on a common sense that usurps the place of
deliberation. This also discourages counter-argument, for who, after
all, can argue with common sense?
Ledwon, supra note 5, at 1074-75 (emphasis added).
238
Joo, supra note 218, at 1039. “The argument that contract law should
follow ‘common sense’ seems rather innocuous, but it often provides rhetorical
cover for unspoken normative assumptions.” Id.
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enforceable because the Hills agreed to it. In light of his
insistence on relying on ProCD and his appeal to “sense,”
the Judge’s approach can best be described as one of
seeding norms having to do with contractual transactions,
especially the norms involving the provision of
information.239
And the “seeding” of the norm is done so authoritatively.240 For
legal realists a court’s dictating of norms is not surprising.
In the absence of a superhuman normative arbiter, it is hard
to speak of normative assumptions as anything more than
fungible preferences. Knowing this, we are usually too
embarrassed to admit it when we make normative
assumptions. After all, the Realists have taught us well that
the winners among such preferences triumph, not from
logical or “legal” processes, but from sheer political power.
This, I suppose, helps to explain why secularists find such
comfort in evidence that our preferred normative schemes
are consistent with human behavior. The state’s imposition
of norm X, though by its very nature an exercise of power,
is a relatively harmless one when its net result is pretty
much what people would have done on their own
anyway.241
As demonstrated by the extensive scholarly critique, the
normative assumptions Easterbrook makes in ProCD and Hill do
not simply reflect “common sense;” they attempt to create it.242
“Easterbrook is not describing what ‘is’, he is describing what
‘ought to be.’”243 As Professor Leff appropriately noted,
“[n]ormative preferences are just that; they don’t get any more
proved by being talked about.”244 Thus when one merely expresses
239

Ghosh, supra note 5, at 1134 (emphasis added).
See supra note 211.
241
Joo, supra note 218, at 1049-50.
242
Post, supra note 5, at 1229.
243
Id.
244
Arthur Allen Leff, Commentary on Richard A. Posner’s ECONOMIC
ANALYSIS OF LAW: Some Realism About Nominalism, 60 VA. L. REV. 451, 477
(1974).
240
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his normative preferences in a book, they have no coercive impact;
they are nothing more than ideas that one can accept or not as he
chooses. But when one in a position of power imposes his
normative preference on the basis of a distorted “creation” of
“common sense,” then even legal realists would be hard pressed to
pass off such exercise of power as merely “a relatively harmless
one.”
The norm Easterbrook prescribes has serious consequences for
Zeidenberg and for the Hills. It defrocks consumers of their
reasonable assumptions about contract formation and jettisons the
fundamental common law and statutory rules that had embodied
and protected those assumptions. Although the scholarly critique
of Easterbrook’s assumptions about “common sense” in ProCD
and expanded upon in Hill is powerful, the silliness of his
assumptions is perhaps most powerfully demonstrated by the
pejorative treatment they receive as the butt of “Dilbert” cartoon
humor.245
245

Stephen Y. Chow, Contracting in Cyberspace: The Triumph of Forms?,
41 BOSTON B. J. 16 (1997).
John Adams’s “Dilbert” remarked recently: “I didn’t read all of the
shrink wrap license agreement on my new software until after I opened
it. Apparently I agreed to spend the rest of my life as a towel boy in Bill
Gates’ new mansion.” The scenario is a not-too-absurd extension of a
commercial law trend towards enforcement of all terms in a form
“contract,” as exemplified by the recent ProCD and Gateway 2000
decisions by Judge Frank H. Easterbrook of the Seventh Circuit, as well
as by a proposed new Article 2B (Licenses) of the Uniform
Commercial Code (“UCC”).
Id. (citations omitted); see also Macaulay, Relational Contracts, supra note 22,
at 777 n.17.
Dilbert’s subversive messages are taped and pinned up in many
business offices as a way of commenting on the absurdity of office
work in the 1990s. In Dilbert those who know things are powerless;
those who know nothing run corporations. From time to time Scott
Adams, who draws Dilbert, deals with matters of interest to contracts
teachers. Two of my favorites involve contracts created by the magic of
tearing the shrinkwrap on packages of computer software. In a cartoon
dated Jan. 14, 1997, Dilbert is talking to Dogbert. He says, “I didn’t
read all of the shrink-wrap license agreement on my new software until
after I opened it.” He continues in the next panel: “Apparently I agreed
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2. Hill and ProCD as Examples of Legal Realism in Operation
Such humorous ridicule of the absurdity of a decision is
significant. It indicates the disdain for law that such absurdity
engenders.246 To the extent that even those outside the legal
community recognize that these decisions are nothing more than an
arrogant exercise of power, they present a potentially very serious
challenge for legal realism. If no standard exists, for validation of
law higher than the decision-makers themselves expands beyond
the legal elite to the rest of society (who read “Dilbert”), the
implications for instability of “law” become more ominous. “Why
should the public believe the decision makers have made the right
decisions, or even that they have authority to do so?”247
to spend the rest of my life as a towel boy in Bill Gates’ new mansion.”
Dogbert says, “Call your lawyer.” In the next panel, Dilbert says, “Too
late. He opened software yesterday. Now he’s Bill’s laundry boy.”
Dogbert responds: “It must be dangerous for lawyers to iron pants.
They’d always have one hand in a pocket.” In another dated April 7,
1997, Dilbert reads: “Software License: By opening this package, you
agree . . . .” In the next panel, the license terms continue: “[Y]ou will
not make copies or export to despotic nations. You will submit to strip
searches in your home . . . .” In the next panel, Dilbert opens the
package. An employee of the software company is pulling on a rubber
glove and says, “Frankly, both of us would have been happier if you
had just walked away.” Purchasers of software can sign a petition
calling
for
warranty
protection
at
<http://
www.zdnet.com/anchordesk/smbg/ index.html>. Somehow, signing a
petition on the web hardly seems like the revolution people talked
about at the University of Wisconsin-Madison in the 1960s.
Id.; see also Jeffrey W. Stempel, Bootstrapping And Slouching Toward
Gomorrah: Arbitral Infatuation And The Decline Of Consent, 62 BROOK. L.
REV. 1381, 1383 n.6 (1996).
246
At the very least it appears to reflect the thought expressed by the
Dickens character, Mr. Brumble, “If the law supposes that, . . . the law is a ass, a
idiot.” See CHARLES DICKENS, OLIVER TWIST 354 (Kathleen Tillotson ed.
1966)..
247
Roger Bern, A Biblical Model for Analysis of Issues of Law and Public
Policy: With Illustrative Applications to Contracts, Antitrust, Remedies and
Public Policy Issues, 6 REGENT U. L. REV. 103, 106 (1995); see also HAROLD J.
BERMAN, LAW AND REVOLUTION: THE FORMATION OF THE WESTERN LEGAL
TRADITION 39 (1983). In his ABA-award winning book, Berman identifies what
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This was the very problem identified by Harvard Law School
Dean Roscoe Pound in 1922, when he acknowledged:
From the time when lawgivers gave over the attempt to
maintain the general security by belief that particular
bodies of human law had been divinely dictated or divinely
revealed or divinely sanctioned, they have had to wrestle
with the problem of proving to mankind that the law was
something fixed and settled, whose authority was beyond
question, while at the same time enabling it to make
constant readjustments and occasional radical changes
under the pressure of infinite and variable human desires.
248

In Hill, Easterbrook’s treats the facts of the case and the Hills as
mere fodder providing the occasion to impose his economic theory.
It appears that by the time he reaches Hill, his sense of power has
come to the point where he no longer even wrestles with the
problem of how to make his decision appear to be adjudicating the
dispute at hand. 249 He is creating policy because he is in a position
he terms the “crisis of the Western legal tradition”:
The crisis of the Western legal tradition is not merely a crisis in legal
philosophy but also a crisis in law itself . . . [A]s a matter of historical
fact the legal systems of all the nations that are heirs to the Western
legal tradition have been rooted in certain beliefs or postulates: that is,
the legal systems themselves have presupposed the validity of those
beliefs. Today those beliefs or postulates—such as the structural
integrity of law, its ongoingness, its religious roots, its transcendent
qualities—are rapidly disappearing, not only from the minds of
philosophers, not only from the minds of lawmakers, judges, lawyers,
law teachers, and other members of the legal profession, but from the
consciousness of the vast majority of citizens, the people as a whole;
and more than that, they are disappearing from the law itself . . . Thus
the historical soil of the Western legal tradition is being washed away
in the twentieth century, and the tradition itself is threatened with
collapse.
Id. (emphasis added).
248
ROSCOE POUND, AN INTRODUCTION TO THE PHILOSOPHY OF LAW 3
(revised ed., 7th printing, 1965).
249
Joo, supra note 218, at 1039-42, 1045.
The court attempts to show that the Hills knew that the telephone
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of power to do so. Justice, or even perceived justice, in a given
dispute between real parties is, at most, a secondary concern.
As a policy-maker operating from an ex ante perspective,
Easterbrook must be forward looking, not backward looking to the
facts of the dispute presented. It matters not that the Hills, and
perhaps even Gateway, had no idea at the time of their transaction
that it would be governed by a new set of rules.250 Although his
conversation did not constitute a contract. Of course, it does not argue
that the Hills were familiar with the ProCD rule. Nonetheless,
according to the court, “the Hills knew before they ordered the
computer that the carton would contain some important terms, and they
did not seek to discover these in advance.” The court apparently does
not mean that the Hills actually knew this, but rather that they should
have inferred it from Gateway’s advertisement . . . [B]ecause
Gateway’s ads mention warranties and product support, the Hills
should have surmised that their purchase could be subject to any
number of other additional terms not mentioned in the ads or by the
telephone agent. It was up to the Hills to ask the agent about
undisclosed terms . . . The court implies that contract formation and
terms are based on whether they make “sense” and not on whether they
are actually assented to; and, further, that the Hills, as reasonable
buyers, should have known this. There is no finding that the Hills
actually knew that efficiency required the telephone clerks to omit
important terms, that they knew that a judicial analysis of contract
formation would rely on a principle of wealth maximization rather than
on the Hills’ own manifestations of assent, or that the Hills based their
contracting choices on long-term wealth maximization rather than on
short-term rent-seeking considerations . . . One reason the Hills “knew”
that additional terms would be in the box was that, according to the
court, such was the more efficient practice. Thus it is unnecessary to
examine assent directly. Because freedom of contract results in efficient
terms, efficiency and assent are effectively collapsed into a single
inquiry . . . The Gateway opinion refers to the Hills by name, but the
decision is really not about their individual assent; it about the
hypothetical rational assent of a hypothetical rational
plaintiff . . .[A]lthough Rich and Enza Hill are very real people, “the
Hills” of Hill v. Gateway, and their “subjective assent,” are no more
than metaphorical constructs.
Id. (footnotes omitted) (emphasis added).
250
Id. at 1047-48.
As every good law-and-economist knows, a judicial decision that sets
majority sentiment [as stated by the court] as the default rule today will
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status is described as that of judge, his role is not judging with a
goal of achieving justice in an individual case. It is a purely
utilitarian policy-creating role to impose a rule that, according to
his economic theory, will be good for society. If the parties before
him find themselves to be the objects of an ex post facto rule, so be
it.
Hill, even more than ProCD, exposes the theoretical
bankruptcy of the current legal system, grounded as it is upon a
jurisprudence of legal realism. Hill presents an even better
illustration than does ProCD of the truth expressed by Critical
Legal Studies theorists that there is no longer law, only power.251 It
put all tomorrow’s deviants on notice that they should bargain around
the default rule; thus future deviants who do not explicitly contract
around the default rule can be presumed, like non-deviants, to have
subjectively assented to it. However, that theory, even if we accept it,
focuses on the contractual freedom of future parties and not on that of
the Hills and their class—who are, after all, the parties before the
court. It sounds communitarian, rather than libertarian, to sacrifice
today’s litigants, deviant though they may be, to enhance the
contractual liberty of future parties.
Id. (footnotes omitted) (emphasis added).
251
UNGER, supra note 177, at 83, 131-32, 169-81. Noting the contemporary
rejection of both a Creator God and a created order which reflects regularities in
nature and social life according to a divine plan, Unger asks: “What happens
when the positive rules of the state lose all touch with a higher law and come to
be seen as nothing more that the outcomes of a power struggle? Can the ideals
of autonomy and generality in law survive the demise of the religious beliefs
that presided over their birth?” Id. at 83. He notes that when the mentality of
viewing nature and society “as expressions of a sacred order, and thus selfsubsisting if not self-generating, and independent of the human will,” was
replaced with a new consciousness that viewed the social order as something
“that could and indeed had to be devised rather than just accepted ready-made,”
certain consequences were unavoidable. Id. at 130. One was “to bring out the
conventional and contingent character of every form of social hierarchy so that
the exercise of power had to be justified in new and more explicit ways.” Id. at
129-31. “But whose will was to replace nature as the source of social order?
Because the crisis was bound up with ever widening disparities among social
ranks, the source had to be the will of the rulers . . . .” Id. at 132. Unger notes
that the recognition that the social order is merely the reflection of decisions of
those in power “ends in the conviction that they are based upon the naked acts
of will by which people choose among conflicting ultimate values.” Id. at 169.
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smacks of unchecked and arbitrary exercise of power and of a
lawlessness foreign to the principles upon which the nation was
founded. This cannot go unnoticed by the public, especially when
so many consumers will experience its effect.252 That obviously
does not bode well for legal realism or a “legal” system grounded
252

Bern, supra note 247, at 106 n.16.
Critical Legal Studies’ open assessment that contemporary “law” is
without legitimate foundation reminds one of the candid observation of
the little child in HANS CHRISTIAN ANDERSEN, THE
EMPEROR’S NEW CLOTHES (1949). While all others observing the
procession pretended they saw beautiful new clothes on the Emperor,
lest they be thought stupid, the little boy spoke reality; “But the
Emperor has nothing on at all!” To carry the parallel a step further,
perhaps the folk tale also suggests the answer to Pound’s question
whether the legal elite would be able to keep the rest of society
convinced that contemporary “law” is fixed, settled, and its authority
beyond question, when it is not. “What the child said was whispered
from one to another, until everyone knew. And they all cried out
together, ‘HE HAS NOTHING ON AT ALL!’”
Id. (internal page references omitted). See also Calvin Woodard, The Limits of
Legal Realism: An Historical Perspective, 54 VA. L. REV. 689 (1968), reprinted
in HERBERT L. PACKER & THOMAS EHRLICH, NEW DIRECTIONS IN LEGAL
EDUCATION, 329 (1972). Professor Woodard, reflecting on the decline of the
mysterious in law, observes:
Modern man, no longer sub deo et sub legi, feels himself morally free
of the demands of externally imposed law that clash with his own
innermost convictions. Predictably, the result is a generation of law
teachers who find it difficult to believe—by this I mean profoundly
believe—in the existence of law beyond what fallible courts say it is; a
generation of law students who consequently do not learn to be
restrained in any essential way by the law; and a generation of laymen
who are markedly uninhibited by, and indeed contemptuous of, the
sanctions of law. . . .[D]oes the functional approach not teach all
manner of men to look to law as an instrument for their private or
personal disposal? Surely no ‘social problem’ could be more critical, or
chronic, as that of people regarding law first as a means of gratifying
their own wants, and only incidentally as imposing upon them
responsibilities towards their fellow men and their society. The appeal
to a “Rule of Law” under such circumstances is rather pathetic and
almost hopeless.
Id. at 378-79.
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upon it.
II. BAD ECONOMICS
Easterbrook’s ProCD/Hill “terms later” is not only bad law—it
is dreadful economics. “Traditional economics is powerful
precisely because it rests on the simplest possible axioms about
how people behave.”253 In a bargaining transaction one can expect
that each party will choose a strategy that advances its own
interests under the circumstances that exist.254 Information is
important, “playing a crucial role in the way individuals
interact.”255 “[W]henever one party possesses private nonverifiable
information, there is a potential for inefficient outcomes, even
when parties can negotiate with each other.”256 The private gain to
one party from hiding information may induce that party to behave
in a way that, though privately beneficial, is not socially
optimal.”257 Easterbrook’s ProCD/Hill “terms later” rule ignores
human nature and these economic realities. It is based upon a
surreal bargaining setting created by an artificial attribution of
knowledge and bargaining behavior to consumers. It also ignores
253

Douglas G. Baird, Game Theory, in 1 THE NEW PALGRAVE DICTIONARY
ECONOMICS AND THE LAW 192, 192 (Peter Newman ed., Macmillan
Reference Ltd. 1998).
254
Id.
A player will choose a strictly dominant strategy [the best choice for
that player] whenever possible and will not choose any strategy that is
strictly dominated by another. Few people would take issue with the
idea that individuals are likely to choose a strategy when then they can
always do better in their own eyes choosing that strategy than by
choosing any other.
Id.
255
Id. at 195.
256
Joseph Farrell, Information and the Coase Theorem, 1 J. OF ECONOMIC
PERSPECTIVES 113, 115 (1987) “[A] large literature has developed on ‘noncooperative’ models of bargaining, formalizing the process of offers and
counteroffers that we see in real transactions. The main conclusion of these
models . . . is that bargaining is typically inefficient when, as is likely, each
bargainer knows something relevant that the other does not. . . .” Id.
257
Baird, supra note 253, at 196.
OF
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yet another significant economic reality: transaction costs.258 A
search by consumers for hidden terms is not a costless one.
Law and economics is supposed to be able to predict and thus
produce good policy for society, giving the supposed justification
for courts operating from an ex ante perspective informed by
economic reality to create policy.259 Easterbrook should thus have
been able to predict that his “terms later” rule and creation of a
new method of contract formation would increase information
asymmetry, increase transaction costs, enhance hold-up260 or
opportunistic behavior by vendors,261 and result in inefficiencies as
258

David de Meza, Coase Theorem, in 1 THE NEW PALGRAVE DICTIONARY
ECONOMICS AND THE LAW 274, 274-75 (Peter Newman ed., Macmillan
Reference Ltd. 1998).
259
See Ogus, supra note 59.
260
Benjamin Klein, Hold-Up Problem, in 2 THE NEW PALGRAVE
DICTIONARY OF ECONOMICS AND THE LAW 241, 241 (Peter Newman ed.,
Macmillan Reference Ltd. 1998). “A hold-up occurs only when a transactor,
taking these future effects into account, decides it is wealth-maximizing to take
advantage of contractual incompleteness to expropriate the rents on the specific
investments made by its transacting partner.” Id. Klein identifies three factors
that are necessary for the occurrence of a hold-up: (1) the victim’s investment
must be specific to the circumstances enabling the other party to do the hold-up;
(2) the contract governing the relationship between the parties must be
incomplete in the sense that it did not preclude the opportunity for the hold-up;
(3) the one engaging in the hold-up must find it profitable to do so. Id. He notes
that his view of hold-up does not necessarily carry the “unsavory” features of
lying, stealing, cheating, and more subtle forms of deceit such as incomplete or
distorted disclosure of information that some writers associate with the term
“opportunism;” but rather may be more often be merely the result of specific
investment, incomplete contracts and unanticipated events. Id. at 244. Thus
although in layman’s terms “hold-up” may connote something more
reprehensible and blameworthy than does the term “opportunistic behavior,” in
the economic literature the former is considered to be the more benign of the
terms.
261
Oliver E. Williamson, Opportunistic Behavior in Contracts, in 2 THE
NEW PALGRAVE DICTIONARY OF ECONOMICS AND THE LAW 703-709, (Peter
Newman ed., Macmillan Reference Ltd. 1998). Williamson notes:
Opportunism is a type of self-interest seeking and may be contrasted
both with stewardship (unself-interest seeking) and with simple selfinterest seeking (look to your interests but keep all of your promises).
Opportunism contemplates self-interest seeking with guile – to include
OF
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well as distributional unfairness by systematically redistributing
wealth from consumers to vendors.
A. Information Asymmetry and Bounded Rationality
In bargaining, information asymmetry—the imbalance of
information known to the parties—is typical.262 If costs for
searching for information were zero, a purely rational actor
contemplating a decision would make a comprehensive search for
relevant information.263 But searches entail costs “in the form of
time, energy and perhaps money.”264 Further, even if an actor were
to incur the search costs and thus acquire all of the information
the incomplete or distorted disclosure of information, especially
calculated efforts to mislead, distort, disguise, obfuscate or otherwise
confuse.
Id. at 703 (emphasis added). Williamson also notes that: “[O]pportunism in
contracts is not a free-standing concept but requires, additionally, that bounded
rationality and transaction attributes be introduced.” Id. at 704. He identifies a
number of examples of “asset-specificity” transaction attributes that can give
rise to bilateral dependency and thus the opportunity for abuse. Id. at 707. All
have in common the following: “[T]he faceless contracting, out of which
orthodox economics works, gives way to contracting in which the pairwise
identity of the parties matters.” Id. In the context of “terms later” offers, the
situation is loaded with “transaction attributes.” It does matter that the buyer has
made a specific investment in the form of full payment and has even begun
enjoying the benefit of the goods before becoming aware the adverse terms
proposed, and that the “offeror” will get the benefit of the adverse terms unless
the buyer promptly returns the goods, relinquishing all rights he thought he had
already obtained in them. Unlike in a “faceless transaction” in which a
hypothetical offeror offers to sell goods subject to terms adverse to a
hypothetical offeree who will decide whether to affirmatively accept based on
the pure merits of the offer, uninfluenced by any “transactional attributes,” in the
“terms later” setting the “transactional attributes” will powerfully influence the
offeree’s decision.
262
Farrell, supra note 256, at 115 (explaining the inefficiency of the
bargaining process when participants possess an unequal level of relevant
knowledge).
263
Melvin Aron Eisenberg, Cognition and Contract, in 1 THE NEW
PALGRAVE DICTIONARY OF ECONOMICS AND THE LAW 282, 282 (Peter Newman
ed., Macmillan Reference Ltd. 1998).
264
Id.
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relevant to a transaction, because human information processing
(evaluating and deliberating on information) is imperfect, he will
often imperfectly process it.265 It appears that both ProCD and
Gateway were aware of these economic realities and that they
respectively used them to their advantage in crafting their “terms
later” contract formation strategy. They reflect the reality that,
unlike the hypothetical rational actor that Easterbrook imagines,
“human rationality is normally bounded by limited information and
limited information processing.”266
Commenting on the concept of bounded rationality, Professor
Eisenberg observes:
That actors limit search and processing does not necessarily
mean that they fail to rationally maximize their total utility
in making decisions. An actor’s total utility from a decision
depends not only on the substantive merits of the decision,
but also on the costs of the decision-making procedure.
Limits on search and processing costs may maximize an
actor’s overall utility, because the utility gain from
substituting a lower cost of limited search and processing
may offset the utility shortfall from substituting a
satisfactory decision for an optimal decision. However,
even if actors follow the model of optimal decision-making
procedure, so that their ignorance of undiscovered
alternatives and consequences is rational, their calculations
concerning the alternatives and consequences they do
consider may not be rational.267
Elaborating on that latter point, Eisenberg identifies two bodies of
empirical evidence showing “that under certain circumstances
actors are often systematically irrational; that is, that they often fail
to make rational decisions even within the bounds of the

265

Id.
Id. “Most actors either don’t want to expend the resources required for
comprehensive search and processing or recognize that comprehensive search
and processing would not be achievable at any realistic cost.” Id. In this sense,
an actor’s decision to limit search can be characterized as one of “rational
ignorance.” Id. at 282-83.
267
Id. at 283 (emphasis added).
266
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information they have acquired.”268 The first body of empirical
evidence concerns “disposition,” showing that “as a systematic
matter, people are unrealistically optimistic.”269 The second body
of empirical evidence concerns “defective capability.”270 “Just as
defects in disposition systematically tilt actors’ judgments toward
optimism, so defects in capability systematically distort the way
actors search for, process, and weigh information and
scenarios.”271 Defects in capability refer to what “cognitive
psychology has established [with respect to] certain decisionmaking rules (heuristics) that real people use and that yield
systematic errors.”272 Four such defects in capability are
particularly relevant to contract law. They are defects associated
with the heuristics known as availability,273 representativeness,274
268

Id.
Melvin Aron Eisenberg, Cognition and Contract, in 1 THE NEW
PALGRAVE DICTIONARY OF ECONOMICS AND THE LAW 282, 283 (Peter Newman
ed., Macmillan Reference Ltd. 1998).
270
Id.
271
Id.
272
Id.
273
Id. at 284.
When an actor must make a decision that requires a judgment about the
probability of an event, he commonly judges that probability on the
basis of comparable data and scenarios that are readily available to his
memory or imagination. This heuristic leads to systematic biases
because factors other than objective frequency and probability affect
the salience of data and scenarios and therefore affect the ease with
which an actor imagines a scenario or retrieves data from memory . . .
The availability heuristic concerns the manner in which actors bring
acquired data to mind and imagine future scenarios.
Id. (footnotes omitted).
274
Eisenberg, supra note 269, at 283.
The representativeness heuristic “concerns the manner of making
judgments concerning the adequacy of search. As the concept of
bounded rationality implies, actors seldom collect all relevant data
before making decisions. Rather, they usually make decisions on the
basis of some subset of the data, which they judge to be representative.
In making that judgment, however, actors systematically and
erroneously view unduly small samples as representative.
Id. (footnotes omitted).
269
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defective telescopic faculties,275 and defective risk-assessment
faculties.276
Eisenberg insightfully notes how closely related and interactive
the defects in cognition are and their link to bounded rationality.277
His examination of cognition and contract, written prior to ProCD,
assessed the combined impact of bounded rationality and cognitive
defects in the context of standard form contracts presented to
buyers prior to or at the time of their purchase decision.278 The
combined effect of those factors is to produce a setting in which
275

Id. “[The faulty telescopic faculties type] concerns the ability of actors
to make rational comparisons between present and future states. Actors
systematically give too little weight to future benefits and costs as compared to
present benefits and costs.” Id. This defect and the following one, faulty riskestimation faculties, are exemplified in the observations concerning
“endowment effect,” “status quo effect,” and “loss aversion,” infra at notes 27781 and 282-85 and accompanying text.
276
Id. at 284. The empirical evidence “strongly suggests that actors
systematically underestimate most risks, including low-probability risks of
economic losses.” Id. at 285.
277
Id. at 285.
The defects in cognition are closely related and interactive. For
example, actors may underweigh future costs in part because the future
involves a great number of risks, and actors underestimate risks, and in
part because the present is vivid, concrete, and instantiated, while the
future is pallid, abstract, and general. Conversely, actors may
underestimate risks in part because risks are often pallid, abstract, and
general, and in part because risks relate to the future, and actors give
too little weight to future costs.
These defects in cognition are also closely related to and interact
with the dispositional problem of unrealistic optimism: If actors are
unrealistically optimistic, they will systematically underestimate risks.
If actors systematically underestimate risks, they will be unrealistically
optimistic.
Finally, these defects in cognition are closely tied to bounded
rationality. Availability and representativeness, for instance, would not
even come into play if search and processing were unbounded. Only
where actors rely on selective, incomplete information does undue
emphasis on available and unrepresentative data pose a problem.
Id.
278

Id. at 287-88.
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consumers are very vulnerable to being overreached by sellers and
sellers are tempted to act opportunistically.279 In this setting, the
preprinted terms are typically nonperformance terms in the sense
that they relate to the future and concern low-probability risks.280
For that reason, all of the cognitive problems of bounded
rationality, optimistic disposition, systematic underestimating of
risk, and undue weight on the present as compared with the future
are implicated.281 Optimistic disposition and systematic
underestimating of risk, for example, will prompt a consumer to tilt
toward believing the product will perform well, and that even if it
might not, that danger is slight, so any remedy limitation is likely
to never pose a problem. Visually experiencing the highly touted
product enhances the natural tendency to give more weight to
favorable present experience than to potential future problems that
could emerge from the purchase.
Compounding those cognitive problems in the setting of
preprinted terms is the “the phenomenon of rational ignorance
[that] plays a particularly powerful role, because of the high
disincentives for the consumer to engage in a serious search
effort.”282
279

Eisenberg, supra note 269, at 287.
Id.
281
Id. at 287.
282
Id.
A form-giver typically offers a package consisting of a physical
commodity and a form contract that states the terms on which the
commodity is sold. Each part of the package, in turn, consists of a
number of subparts. The physical commodity has physical attributes,
such as size, shape and colour. The form contract has the business and
legal attributes, such as price, quantity, and limitations on remedies.
280

To make an optimum substantive decision, the form-taker would, at a
minimum, carefully deliberate on the legal attributes of all the form
contracts that are coupled with the physical commodities he is
considering. Analysing legal attributes in this manner, however, will
often be unduly costly. First, a form contract often contains a very large
number of legal terms. . . . Moreover, the meaning and effect of the
preprinted provisions will very often be inaccessible to nonlawyers. In
part, this is because the terms are often written in exceedingly technical
prose. Even if the terms are written clearly, however, the form-taker

BERNMACRO2.DOC

4/23/2004 1:12 PM

“TERMS LATER” CONTRACTING

723

Eisenberg concludes that Restatement (Second) of Contracts
section 211, and UCC section 2-207, the respective common law
and statutory responses that protect against imposition of
preprinted terms, rest ultimately on the limits of cognition.283
Under the former, “preprinted terms will not be enforced if the
form-giver had reason to know the form-taker would not expect the
term to be included in the contract.”284 Under the latter, a contract
for the sale of goods will be formed by a response to an offer that
appears to be an acceptance even though its preprinted terms do
not mirror those of the offer, thus eliminating the pre-Code lastshot rule and the “unilateral trick” that it invited.285
The vulnerability of consumers to overreaching and the
temptation of sellers to act opportunistically are magnified
dramatically in the context of a “terms later” rule where the
standard terms are not disclosed until after the purchase decision
usually will be unable fully to understand their effects, because
preprinted terms characteristically vary the form-taker’s baseline legal
rights, and nonlawyers often do not know their baseline legal rights.
If all that were not enough, most form contracts are tendered by
agents who have no authority to vary the preprinted terms, so that
deliberating on those terms will often be pointless. Furthermore, formtakers often encounter form contracts under circumstances that
encourage them to exert only minimal effort to understand the
preprinted terms. . . .
The bottom line is simple. The verbal and legal obscurity of
preprinted terms renders the cost of searching out and deliberating on
these terms exceptionally high. . . . [So] a rational form-taker will
typically decide to remain ignorant of the preprinted terms. . . .
For the form-taker, any given contract term may be a one-shot
transaction. . . . For the form-giver, however, a form contract is a high
volume, repeat transaction. Thus a rational form-giver will spend a
significant amount of time and money, including money for legal
advice, to prepare a form contract that is optimal from his perspective.
These asymmetrical incentives almost always work to slant form
contracts heavily in favour of form-givers.
Id. (emphasis added).
283
Id. at 288.
284
Id.
285
Id.
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and payment have been made, and when, under the Hill version of
the rule, the disclosure is strategically made in a manner calculated
to minimize actual awareness of the terms by the purchaser. While
inclination to search with respect to preprinted terms presented
prior to or at the time of the purchase decision is small for the
reasons noted by Eisenberg, it virtually vanishes when the terms
are held back until after the purchase decision has been made and
the purchaser has parted with his money.
Writing even before ProCD/Hill created a rule imposing a
search duty on buyers for their self-defense against terms that
reduced the value of their purchases, Professor Shavell concluded,
“[w]hen information has no social value [i.e., cannot lead to an
increase in value], acquisition of information after sale has no
relevance: no buyer would rationally engage in costly acquisition
of information after making a purchase if it could not be used to
raise the value of his good.”286 And all of the other cognitive
defects of optimistic disposition, systematic underestimating of
risk, and undue weight on the present as compared with the future
are also dramatically magnified by the double-pronged tactic of
parting the purchaser from his money and placing the goods into
his hands prior to disclosure. That tactic enhances the vulnerability
already inherent in those defects by adding to them the “loss
aversion” principle that is manifested in the “endowment effect”
and the “status quo bias.”287 All combine to make it most unlikely
that a purchaser will send the goods back even if he actually timely
gains knowledge of objectionable terms.
B. Loss Aversion, Endowment Effect, and Status Quo Bias
“Loss aversion” is the term given an asymmetry of value such
that “the disutility of giving up an object is greater than the utility
associated with acquiring it.”288 One of its manifestations is the
286

Steven Shavell, Acquisition and Disclosure of Information Prior to Sale,
25 RAND J. ECON. 20, 35 (1994).
287
Daniel Kahneman, Jack L. Knetsch & Richard H. Thaler, Anomalies:
The Endowment Effect, Loss Aversion, and Status Quo Bias, 5 J. ECON. PERSP.
193 (1991).
288
Id. at 193-94 (1991). “One implication of loss aversion is that
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“endowment effect,” a term that describes the “fact that people
often demand much more to give up an object than they would be
willing to pay to acquire it.”289 Those who have conducted
experiments with respect to the matter have concluded that “the
main effect of endowment is not to enhance the appeal of the good
one owns, only the pain of giving it up.”290
Another outworking of loss aversion is “status quo bias,” the
term used to describe “a preference for the current state that biases
[a person who has purchased an item] against both buying and
selling [it].”291 The authors who have studied these effects
conclude:
A central conclusion of the study of risky choice has been
that such choices are best explained by assuming that the
significant carriers of utility are not states of wealth or
welfare, but changes relative to a neutral reference point.
Another central result is that changes that make things
worse (losses) loom larger than improvements or gains.292
In the context of a Hill setting, the implications are clear. Once
the purchaser has the computer in hand, even if he knows of the
objectionable terms in time to resist them, he is most unlikely to do
so. The downside of parting with “his computer” (including the
hassle of getting it back into the box and shipping it back), along
with the need to begin a search for its replacement, loom much
larger than the possible upside of averting potential remedial
limitations he may face if by chance the thing does not function
properly. “Foregone gains are less painful than perceived
losses.”293
Additionally, loss aversion reflected in the asymmetry between
the willingness to voluntarily accept a new risk in contrast to
merely failing to eliminate an existing one, and its impact on

individuals have a strong tendency to remain at the status quo, because the
disadvantages of leaving it loom larger than advantages.” Id. at 197-98.
289
Id. at 194.
290
Id. at 197.
291
Id. at 194.
292
Id. at 199 (emphasis added).
293
Kahnemann, Knetsch & Thaler, supra note 287, at 203.
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judgments about responsibility, has been confirmed by
psychological research.294 Examination of studies exploring this
matter shows that “[this] asymmetry affects both blame and regret
after a mishap, and the anticipation of blame and regret, in turn,
could affect behavior.”295 They note that even Justice Holmes
showed an understanding of that point, albeit in other than
sophisticated psychological or economic terms, when he observed:
It is in the nature of a man’s mind. A thing which you
enjoyed and used as your own for a long time, whether
property or opinion, takes root in your being and cannot be
torn away without your resenting the act and trying to
defend yourself, however you came by it. The law can ask
no better justification than the deepest instincts of man.296
That reality and its implication for the law appear to have
escaped Easterbrook. It obviously did not escape ProCD or
Gateway, who well appreciated the psychological power that
completing the sale and placing the product in a buyer’s hands
would have on the buyer’s likely response to the subsequent
disclosure of objectionable terms. The effort to justify the wisdom
of the basic purchase and thus to avoid having to admit being
tricked as to the deal’s real value, when coupled with the other
cognitive defects, the inconveniences connected with return, and
the cost of search for a replacement, undermines the supposed
efficiency of the transaction and benefits for producers and
consumers.
C. Silent Acceptance Not Supported by Economics: Professor
Katz’s Model
Because the preprinted terms under the ProCD/Hill “terms
later” rule do not relate merely to substantive entitlements, but
rather to the very mechanics of contract formation, they implicate
rules that “are from an economic point of view theoretically prior
294

Id. at 202.
Id. at 202 (emphasis added).
296
Id. at 204 (quoting from Holmes, The Path of the Law, 10 HARV. L.
REV. 728 (1897)).
295
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to all other legal rules.”297 Professor Katz underscores the
fundamental economic importance of legal rules of contract
formation in the context of his article addressing the issue of
“silent-acceptance.” Written prior to ProCD, it analyzes the silentacceptance issue in its traditional setting, in which an offeror
announces in advance of payment by the offeree that silence by the
offeree in the face of the offer will constitute acceptance of the
terms of the offer. The common law, however, has not
countenanced forcing silence as acceptance except in very limited
circumstances.298 Katz concludes that the common law rule
297

Avery Katz, Transaction Costs and the Legal Mechanics of Exchange:
When Should Silence in the Face of an Offer be Construed as Acceptance?, 9 J.
L. ECON. & ORG. 77, 77 (1993).
298
Id. The limited circumstances in which offerees have been held bound
by silent-acceptance are those described in RESTATEMENT (SECOND) OF
CONTRACTS § 69, and in section 2-207(2) of the Uniform Commercial Code
with respect to transactions between merchants in which proposals for addition
to a contract do not materially alter the contract previously formed. Id. The
former provides:
§ 69. Acceptance by Silence or Exercise of Dominion. (1) Where an
offeree fails to reply to an offer, his silence and inaction operate as an
acceptance in the following cases only: (a) Where an offeree takes the
benefit of offered services with reasonable opportunity to reject them
and reason to know they were offered with the expectation of
compensation. (b) Where the offeror has stated or given the offeree
reason to understand that assent may be manifested by silence or
inaction, and the offeree in remaining silent and inactive intends to
accept the offer. (c) Where because of previous dealings or otherwise, it
is reasonable that the offeree should notify the offeror if he does not
intend to accept. (2) An offeree who does any act inconsistent with the
offeror’s ownership of offered property is bound in accordance with the
offered terms unless they are manifestly unreasonable. But if the act is
wrongful against the offeror it is an acceptance only if ratified by him.
Id. at 91 (quoting RESTATEMENT (SECOND) OF CONTRACTS § 69). Katz notes that
the § 69(2) category is in fact acceptance by conduct, rather than acceptance by
silence. But the kind of conduct from an economic point of view that triggers it
is incurring some cost or effort “in order to accept, instead of incurring cost to
avoid accepting.” Id. at 91. It, like the exception for taking the benefit of
services under § 69(1)(a), also “reflects the principle of restitution.” Id. at 91.
Neither of those exceptions is implicated by failure to affirmatively reject a
“terms later” “offer.” Mere failure to affirmatively reject would not trigger an
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requiring, in all but the few identified special instances, the
recipient of an offer to respond affirmatively before he is legally
bound is efficient and is also distributionally fair.299 His insightful
economic analysis of the common law rule, its efficiencies and
distributional equities, and of the inefficiencies and distributional
inequities that would result from a contrary rule, applies with even
more force to the “terms later” contract formation rule of
ProCD/Hill.
Katz acknowledges that the offeror is master of the offer, but,
unlike Easterbrook, he recognizes the qualification that the law, for
very good reasons, has put on that concept. He observes:
Under the common law rule, the person who proposes an
exchange has substantial control over the course of
bargaining—a fact captured by the maxim that “the offeror
is master of the offer.” The traditional justification for this
result is the principle of freedom of contract. An offer, by
its terms, defines the proposed contract in form as well as
content. In order to have freedom to choose the terms on
which she is willing to enter into exchange, the offeror
must have power to specify what kind of response counts as
an acceptance. For instance, an offeror would ordinarily be
free to require that acceptance take place by a certain date
or be communicated by a particular medium.
If this logic were taken to the extreme, the offeror could
provide that the offeree need do nothing at all in order to
accept. For instance, a seller of goods could send a letter
acceptance under the former. Nor could it be said that a buyer is unjustly
enriched by retaining goods for which he had paid the full price extracted by the
seller on a basis that did not include the value-detracting “terms later.”§ 2207(2) of the Uniform Commercial Code provides:
(2) The additional terms are to be construed as proposals for addition to
the contract. Between merchants such become part of the contract
unless: (a) the offeror expressly limits acceptance to the terms of the
offer; (b) they materially alter it; or (c) notification of objection to them
has already been given or is given within a reasonable time after notice
of them is received.
Id. at 95 (quoting UCC § 2-207(2)).
299
Id at 97.
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announcing that a shipment of merchandise will be sent
unless the recipient objects. Or, the seller could make
acceptance arise not from inaction, but from some
affirmative action that the offeree would have taken
anyway. There are several good reasons for the seller to do
this. For offers that the buyer would accept anyway, the
trouble of the extra communication is saved. If the goods
are shipped along with the offer, the buyer can enjoy their
use at an earlier time. And putting them in front of the buyer
may be an effective way to increase his desire for them.
On the other hand, such offers raise the potential for rent
seeking, since any increase in the seller’s profits comes in
part at the buyer’s expense. The buyer may be induced by
the trouble of responding to accept an offer he would not
otherwise entertain. And buyers who reject must pay a cost
to do so. The principle of freedom of contract is an
inconclusive criterion for such a case, accordingly, since
the seller’s freedom to enter into the exchange only on such
terms as she is willing is incompatible with a similar
freedom for the buyer.
In general, the offeror’s control over the offer gives way
to the offeree’s right to be let alone. . . .300
Katz evaluates the consequences of the common law rule
requiring affirmative acceptance of an offer before the offeree is
bound and a silent-acceptance rule under which the offeree is
bound unless he affirmatively rejects. His economic model
assumes conditions of perfect information, and thus, unlike the rule
of ProCD/Hill, eliminates the opportunity for the offeror to
conceal important information prior to payment by the offeree.
Thus, any tendency under his model for the offeror to engage in
rent seeking behavior, and its resulting inefficiencies and
distributional inequities, will pale in comparison with the
predictable rent seeking behavior and resulting inefficiencies and
distributional inequities invited and encouraged by the rule of
ProCD/Hill. He demonstrates that a silent-acceptance rule, where
300

Id. at 79 (emphasis added).
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the buyer must expressly reject to prevent contract formation,
effectively “converts the buyer’s response cost into an appropriable
rent. In contrast, the common-law rule prevents this forced
redistribution, and ensures that both parties share in the surplus
when there is an exchange.”301 That was the result even with his
model’s assumption that the buyer’s response cost was the same
regardless of whether the buyer accepted or rejected.302
But the cost of rejecting often differs from the cost of
accepting. Perhaps the most significant reason for this difference is
that “offerors may deliberately influence those costs.”303 Katz
suggests how an offeror might do so.
The seller can often affect the buyer’s response cost by
the manner in which she makes the offer—for instance, by
demanding that response come through some expensive
medium—and her incentives to do this will depend on the
legal regime. . . . Under a silent-acceptance rule . . .the
seller benefits from raising the buyer’s response cost, and
she has an incentive to try to make it burdensome for him to
reply.
The seller’s ability to raise [response costs] under a
silent-acceptance rule raises both the likelihood of
opportunistic exchanges and their cost to the buyer, while
her ability to lower [response costs] under the common law
lowers the cost and likelihood of missed efficient
exchanges. Furthermore, under a silent-acceptance rule,
distributional gains to the offeror may be dissipated by
increased rent seeking that raises the cost of making the
offer. Any resources the offeror invests in raising [response
costs] is a pure deadweight loss, as are any resources the
parties might spend competing for the position of offeror in
the first place. The risk of rent seeking under a silent
acceptance rule, accordingly, provides an additional
efficiency argument for the common-law rule.304
301
302
303
304

Id. at 83.
Id. at 80.
Katz, supra note 297, at 84 (emphasis added).
Id. at 84 (emphasis added).
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Although written prior to ProCD/Hill, it is strikingly prophetic
with regard to the strategic planning of a Gateway decision maker.
1. Katz’s Model Applied
Gateway, like any vendor who would want to make its offer
effective only after it receives payment and places the goods in the
buyer’s hands, obviously must make resource investments in
making such an “offer” that are significantly greater than what
would be required to make a simple offer that invited acceptance
by return promise or performance (e.g., paying for the goods). It
must first identify the particular potential “offeree,” determine that
potential offeree’s systems requirements, configure the computer
for that potential offeree, and then ship the computer to that person
with terms that explain for the first time that an “offer” to form a
contract for sale is being made and that the offeree is legally bound
by all of its terms unless he rejects. Then it must make rejection of
the offer costly, for example by requiring it to be expressed by an
actual return of the goods within a relatively short period of time.
The payoff for incurring such costs is apparent. By making
such an unusual offer that actually places the goods in the offeree’s
hands, and by requiring that rejection be expressed only by return
of the goods, a vendor could dramatically increase the cost to the
buyer of rejecting the offer, and thus dramatically decrease the
likelihood that the buyer will avoid the objectionable terms. As a
consequence, a vendor can do so without being saddled with the
significant up front costs of such an offer by getting full payment
from the potential offeree before incurring most of those strategic
costs.
a. The Vendor’s Perspective Prior to Legal Sanction of “Terms
Later” Practice
This strategy, if legally sanctioned, could pay large dividends.
Whether it pays worthwhile dividends even without the support of
the legal regime is a significant question to consider in light of the
fact that ProCD and Gateway employed that business strategy prior
to being blessed by Easterbrook’s opinions.
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ProCD and Gateway apparently believed that they improved
their respective bottom lines by incurring additional costs in
structuring their respective offers. Consider the possible outcomes
for the vendors in the face of legal uncertainty. Some buyers may
actually become aware of the objectionable terms in time to reject
in the prescribed matter. Factors such as those associated with
cognitive defects, endowment effect, status quo bias, and basic risk
aversion make it very unlikely that many will reverse the
transaction—so few sales will be lost.305 Even with respect to the
few that will be lost, the cost, basically shipping expenses, will be
small. In a Gateway-like setting, many, perhaps most, will not
become aware of the terms in time to reject, thus those sales will
not be reversed. In many instances no displeasure with the goods
implicating the terms will arise and the enforceability of the “terms
later” will not be an issue. Still, that does not change the fact that
the buyer received a product with terms not bargained for or
agreed to.
In some instances buyers will be displeased with the product
and the “terms later” will be implicated. Some or many who kept
the product with knowledge of the “terms later” in time to have
rejected them may believe themselves to be bound by them, and
thus conform their conduct to them. As to that number, the terms
have worked for the vendors even without the benefit of the law.
Some or many buyers who do not become aware of the “terms
later” until after the time to reject them has passed, and probably
only after their displeasure with the goods, may also believe
themselves bound and thus conform their conduct accordingly.
Again, even without the benefit of law, vendors will have received
the benefit of the protection of their terms.
Further, consider instances where a buyer actually believes
himself not bound by the terms and is dissatisfied with the product.
Few are likely to be willing to incur the expenses of litigation if
their personal efforts to get a favorable resolution are rebuffed. Of
those few who would pursue litigation, they may or may not be
successful. If they were to draw a court that enforced the common
law rule reflected in UCC sections 2-206 and 2-207(2) and thus
305

See discussion supra notes 262-96 and accompanying text.
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precluded imposition of “terms later” on consumers by silentacceptance, those particular litigants would avoid the effect of the
“terms later.” 306 As to those litigants, except for the vendor’s
litigation expenses, the vendor’s position would be the same as it
would have been without imposing the “terms later.” It would have
all of the obligations that the default provisions of the law would
provide, but nothing worse, and it would have received a price that
it was able to command because the buyers believed those default
rights were part of the value they were paying for. Even a ruling
favorable to such litigants may alter little the perceptions of other
buyers who read the “terms later” but do not read the cases. Like
the “salutary” effect achieved by the abuse of including
exculpatory clauses in contracts by those who know courts will
refuse enforcement on public policy grounds, the “terms later”
provisions are still likely to work their practical in terrorem effect
on numerous buyers.
If litigating buyers were to draw an Easterbrook-kind of judge,
they would lose. In that situation, vendors would have collected a
price that reflected the value buyers thought they were getting, but
without having to deliver it. From the standpoint of a vendor’s
bottom line, that would be a wonderful position to be in. And if
competitors followed the same strategy, or if these were basically
one-shot transactions with buyers, reputational concerns would be
minimal.
b. Societal Perspective—”Terms Later” Rule Does Not
Maximize Societal Wealth
A “terms later” rule will not still somehow maximize societal
wealth,307 despite the predictable inefficiencies Katz identifies that
306

See, e.g., Licitra v. Gateway, Inc., 734 N.Y.S. 389 (N.Y. Civ. Ct. 2001);
infra Part IV.H (discussing the Licitra court’s finding that to enforce “terms
later” would violate UCC § 2-207 and public policy).
307
Wealth maximization is a theory of welfare that identifies welfare with
economic surplus. “Economic surplus is the sum of (1) the difference between
what a consumer must pay and the maximum she is willing to pay for
something, and (2) the difference between the price a seller obtains for its
product and the minimum price necessary to sustain the seller in the market.”
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are inherent with informational asymmetry and which will only be
magnified by such a rule. The employment of this stratagem to
maximize vendors’ wealth is no more a surrogate for the
maximization of the wealth of society than is maximization of the
wealth of the fraudfeasors who employ a more traditional form of
deception. Fraudfeasors, however, must give up their gains when
they are caught.
Recall that Katz also concludes that the common law rule
which precludes forcing offerees to reject to avoid accepting
offers, reflected in UCC sections 2-206 and 2-207(2), is justified as
being distributionally fair “because it ensures that both parties to
the exchange receive some gain and it prevents offerors from
profiting at the expense of passive offerees.”308 The general
common law rule “is thus equally well explained by efficiency and
equity.”309 Elaborating on the distributional fairness of the
common law rule, Katz notes:
[Under a silent-acceptance rule] gains are primarily by the
offeror, who will offer less generous terms under a regime
in which it is costly to reject, and by those offerees who
attach a relatively high value to exchange. Offerees who
attach a relatively low value to exchange are generally
made worse off by a silent-acceptance rule, for they are
forced to choose between accepting on terms that yield
them a negative return and expending resources in sending
rejections. In either event such offerees are worse off than
if they had just been left alone. The common law rule, in
contrast, blocks this redistribution and ensures that both
parties to the exchange share in any surplus.310
Herbert Hovenkamp, Positivism in Law & Economics, 78 CAL. L. REV. 815, 825
(1990). “[W]ealth maximization is an aggregate concept. That is, it is more
concerned with societal well-being than with individual welfare. . . . Value is
measured by a willingness and ability to pay, and the goal of a wealth
maximizing society must be to maximize aggregate value.” Whitney
Cunningham, Note, Testing Posner’s Strong Theory of Wealth Maximization, 81
GEO. L. J. 141, 143 (1992) (footnotes omitted) (emphasis added).
308
See Katz, supra note 297, at 97.
309
Id. (emphasis added).
310
Avery Wiener Katz, Contract Formation and Interpretation, in 1 THE
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The significance of the choice of contract formation rules from
the standpoint of distributional equity is concisely captured by one
writer’s observation that “[l]egal rules . . . do more than simply
facilitate trade. They may also affect the way the parties divide the
potential gains from any trade. . . .”311 That latter point illustrates
why Katz is correct in concluding that from the economic point of
view, contract formation rules are theoretically prior to all other
legal rules.312 With the increased bargaining power that the legal
rule of ProCD/Hill gives vendors, one should not be surprised if
vendors used it grab as much value for themselves as possible.
D. The Human Self-Interestedness Tendency for Opportunistic
Behavior
A vendor’s behavior to get as much for himself as possible is
consistent with the “active tendency of the human agent to take
advantage, in any circumstance, of all available means to further
his own privileges.”313 This human tendency of “selfinterestedness” is as fundamental to normal economic analysis as
is the limitation on human cognition.314 That is because together
they create the potential for “hold-up,”315 or, in its more unsavory
form, “opportunistic behavior.”316
1. “Holding-up” the Hills
Three factors are necessary for the occurrence of a hold-up: (1)
the victim’s investment must be specific to the circumstances
enabling the other party to do the hold-up; (2) the contract
governing the relationship between the parties must be incomplete
NEW PALGRAVE DICTIONARY OF ECONOMICS AND THE LAW 425, 427 (Peter
Newman ed., Macmillan Reference Ltd. 1998).
311
See Baird, supra note 253 at 197.
312
See Katz, supra note 297, at 77.
313
See Williamson, supra note 261, at 706 (footnotes omitted).
314
Id. at 705.
315
See Klein, supra note 260 (providing Klein’s definition of hold-up).
316
See Williamson, supra note 261 (providing Williamson’s definition of
opportunism).
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in the sense that it did not preclude the opportunity for the hold-up;
(3) the one engaging in the hold-up must find it profitable, wealth
maximizing, to do so.317
In Hill, the victim’s specific investment is obvious—the Hills
paid full price for the computer prior to its delivery, and prior to
disclosure of the objectionable terms. The Hills may have believed
the contract for purchase was completed and the terms were set
when they put their order in, paid with their credit card, and
Gateway promised to ship the goods. Under Easterbrook’s “terms
later” formation rule, however, the contract certainly was
“incomplete” in the sense that it did not preclude a hold-up. In fact,
according to Easterbrook, the contract was not merely
“incomplete,” it was not in existence at all at the time the Hills
parted with their money.318 It is apparent then that the second of
the necessary factors for hold-up is also met in the Hill context.
As for the third factor, the actor in a position to engage in holdup will do so only if it is wealth maximizing.319 Put another way,
the one engaging in hold-up must expect the short-run gains from
such conduct to outweigh any long-run costs that could be imposed
by the victim of hold-up by way of retaliation. If, for example, the
parties have an ongoing relationship that is valuable to the one who
could benefit from a hold-up, and the victim is likely to retaliate by
terminating it in the event of hold up, that could prevent a hold-up
from being wealth maximizing.320 Threat of retaliation by the
victim is within the larger category of “reputational concerns”
identified in the economic literature as the most significant
“private enforcement” restraint against hold-up.321 Engaging in
hold-up obviously tarnishes the reputation of the one engaging in
that practice and is likely to sour future relations between the
parties. But private enforcement capital is limited.322 The larger
question is whether the reputational damage will be less than the
317

See Klein, supra note 260.
See supra Part 1.A.2 (discussing Easterbrook’s formulation of the
“terms later” formation rule in ProCD).
319
See Klein, supra note 260.
320
Id. at 241-44.
321
Id.
322
Id.
318

BERNMACRO2.DOC

4/23/2004 1:12 PM

“TERMS LATER” CONTRACTING

737

gain achieved by the hold-up.
It is unlikely that Gateway feared that spoiling its reputation
with the Hills by taking advantage of the hold-up opportunity
would hurt its bottom line, or that, by using its “terms later”
strategy, it would it sour its relationship with the Hills so they
would not buy a Gateway computer in the future. If the computer
worked as promised, the Hills could care less about the
objectionable remedies limitations because they would never have
been confronted with them (and perhaps they would never have
even known about them). If the computer did not work as
promised, the bad performance itself would probably have
prompted the Hills to buy their next computer from Dell or some
other manufacturer even if they had been able to pursue legal
remedies against Gateway.
Even if the bad performance of the computer would not have
discouraged the Hills from buying another Gateway computer, but
the unsatisfactory remedy limitations would have, it probably
would not be enough to deter Gateway from pursuing its “terms
later” strategy. If a few such future sales were lost, the negative
effect on the bottom line would be minimal and not enough to
forego the present gains achieved by doing the hold-up. Gateway
was able to hold-up the Hills, and was able to profit from that
strategy by using it to stop the Hills’ litigation efforts cold. In
typical consumer transactions occurring in markets in which
purchases by any particular buyer are infrequent one-shot
transactions, and buyers are isolated and dispersed, reputational
concerns are not significant deterrents for hold-up.323
2. Acting Opportunistically against the Hills
Easterbrook’s “terms later” rule satisfies not only the
requirements for a successful hold-up, but also invites opportunism
by vendors. Opportunism is not like the more benign hold-up
323

Katz, supra note 310, at 505. Katz makes his observation about the
insufficiency of reputational concerns in such markets to moderate opportunism
for drafters of form documents. A fortiori it is insufficient to moderate against
hold-up made possible by form documents first disclosed after the purchaser has
paid the full price.
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situation in which a party advances its self-interest by taking
advantage of an opportunity that arises after a contract has been
made and that is made possible by the inherent limits on parties’
being able to anticipate all potential future risks and expressly
guard against them.324 Rather, opportunism is a special culpable
variety of self-interest seeking. It is self-interest seeking “with
guile” and includes advancing one’s self-interest by “incomplete or
distorted disclosure of information, especially calculated efforts to
mislead, distort, disguise, obfuscate or otherwise confuse.”325 As
noted in the literature, “opportunism is not a free-standing concept
but requires, additionally, that bounded rationality and transaction
attributes be introduced.”326
The first element of opportunism, bounded rationality, has been
examined earlier in the larger context of human cognitive
limitations.327 As has been noted previously, bounded rationality is
a normal feature present in virtually all bargaining settings.328
Normally each party possesses incomplete information about one
another and each party’s respective motivations with respect to the
transaction are not necessarily disclosed. For example, typically a
seller does not know exactly the highest price a buyer would be
willing to pay, nor does the buyer know exactly the lowest price a
seller would be willing to accept. Still, the dynamics of negotiation
do not carry overtones of culpability or moral shortcomings.
The kind of bounded rationality that permits opportunism is
introduced by design for the very purpose of increasing
information asymmetry. A number of different methods short of
actionable fraud are available to a party for decreasing information
available to the other party. As noted above, they may take the
form of “incomplete or distorted disclosure of information,
especially calculated efforts to mislead, distort, disguise, obfuscate
or otherwise confuse.”329 When such methods are employed the

324
325
326
327
328
329

Klein, supra note 260, at 241-42.
See Williamson, supra note 261, at 703.
Id. at 704.
See supra notes 262-96 and accompanying text.
See supra note 262 and accompanying text.
See Williamson, supra note 325 and accompanying text.
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resulting contracts will be “strategically incomplete.”330 They are
not “incomplete” in the sense that the parties could not have
anticipated the potential opportunism in order to prevent it from
occurring. Rather, they are “strategically incomplete” because one
of the parties strategically held back information in order to set up
the very opportunity to act opportunistically.
The first element of opportunism is met with Easterbrook’s
“terms later” rule. In the Hill context, for example, Gateway
withheld several important items of information from the buyers.
Notwithstanding Easterbrook’s statements to the contrary, the
information about the exclusive method of acceptance and the
arbitration term could have been disclosed as easily prior to taking
the money from the buyers and delivering the computers as
after.331 But if it had been disclosed prior to taking the money,
buyers may have been unwilling to purchase the computers or may
have been unwilling to pay as much for them. Whatever their
decisions might have been, at least they would have been operating
with the same information about formation method and arbitration
that Gateway was. Thus the Hill setting presents a classic example
of strategic withholding of information to increase information
asymmetry.
Easterbrook’s “terms later” rule encourages vendors to
strategically hold back information to create a setting in which they
can act opportunistically. It is unlikely, however, that such
strategic withholding of information will lead to more efficient
contracts.332
330

Ian Ayres & Robert Gertnert, Filling Gaps in Incomplete Contracts: An
Economic Theory of Default Rules, 99 YALE L. J. 87, 94 (1989).
331
Gateway might have efficiently notified of terms in advance, for
example, by placing them on its web site and mentioning them in its ads, at least
in summary fashion with a reference to its web site for full terms.
332
Farrell, supra note 256, at 129. See also Ayers & Gertnert, supra note
330, at 94. The authors note, “One party might strategically withhold
information that would increase the total gains from contracting (the “size of the
pie”) in order to increase her private share of the gains from contracting (her
“share of the pie”).” Id. They also observe, “[w]hen strategic considerations
cause a more knowledgeable party not to raise issues that could improve
contractual efficiency, a default that penalizes the more informed party may
encourage the revelation of information.” Id. at 128. Although they caution that
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The second element necessary for opportunism is the
introduction of “transaction attributes.”333 “Asset specificity” has
been identified as “the big locomotive out of which transactioncost economics works.”334 When a party makes an investment in a
specific asset, a dynamic is introduced that removes the transaction
from the realm of “faceless contracting, out of which orthodox
economics works,” and puts it squarely into the realm where the
identity and position of the particular parties and their realistic
alternatives really matter.335
In the context of a “terms later” offer in a setting like that in
Hill, the situation is loaded with “transaction attributes.” The buyer
has made a specific investment in the form of full payment and has
even begun enjoying the benefit of the goods before becoming
aware of the adverse terms proposed. The “offeror” will get the
benefit of the adverse terms unless the buyer promptly returns the
goods and thereby relinquishes all rights he thought he had already
obtained in them. Unlike the situation in a “faceless transaction” in
which a hypothetical offeror offers to sell goods subject to terms
adverse to a hypothetical offeree, who will decide whether to
affirmatively accept based on the pure merits of the offer and
uninfluenced by any “transactional attributes,” in the “terms later”
setting the “transactional attributes” will powerfully influence the
buyer’s response to the adverse terms.336 Accordingly, they will
dramatically increase the likelihood that the vendor will be able to
obtain both its terms and a price greater than what the buyer may
have been willing to pay had the terms been disclosed up front.
Easterbrook’s “terms later” rule disregards both the
lawmakers should not impose penalty defaults indiscriminately, they conclude
that in some instances penalizing parties who withhold information would likely
lead to more efficient contracts. Id. One instance is where the private
information is acquired passively and can be revealed with low transaction costs.
Id. The information withheld in ProCD and in Hill is that type of information.
333
See Williamson, supra note 261, at 704.
334
Id. at 707.
335
Id.
336
See supra notes 262-87 and accompanying text (regarding bounded
rationality); supra notes 288-96 and accompanying text (regarding cognitive
defects, endowment effect, status quo effect, and loss aversion).
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fundamentals of self-interestedness and limits on human cognition,
but not out of ignorance. Less than a year before his ProCD
opinion he authored an opinion in which he addressed the matter of
opportunism directly.337 Therein he wrote:
“Opportunism” in the law of contracts usually signifies one
of two situations. First, there is effort to wring some
advantage from the fact that the party who performs first
sinks costs, which the other party may hold hostage by
demanding greater compensation in exchange for its own
performance. . . . Second, there is an effort to take
advantage of one’s contracting partner “in a way that could
not have been contemplated at the time of drafting, and
which therefore was not resolved explicitly by the
parties.”338
The conduct that his “terms later” rule authorizes creates the
first of the two situations for opportunism that he described.339
Buyers perform first. They engage in search costs, make a decision
to purchase based on the information they have, and pay in full for
the product. Only then do vendors endeavor to “wring some
advantage” from the fact that they have the buyers’ commitment to
buy. They do so by disclosing the concessions they demand (in a
way that they will not necessarily actually come to the attention of
337

Indus. Representatives, Inc. v. CP Clare Corp., 74 F.3d 128 (7th Cir.

1996).
338

Id. at 129-30 (citations omitted) (emphasis added). Therein Easterbrook
shows he is also aware of the human tendency toward self-interestedness. He
observes, “[p]arties to contracts are entitled to seek, and retain, personal
advantage; striving for that advantage is the source of much economic progress.
Contract law does not require parties to be fair, or kind, or reasonable, or to
share gains or losses equitably.” Id. at 132.
339
Only because Easterbrook’s “terms later” rule prevents a contract from
being formed at the time of purchase, by definition it cannot come within the
second opportunism setting he describes. The vendors and buyers are not
technically “contracting partners” at the time the vendors exercise their
advantage. That does not negate the fact that vendors are endeavoring to take
advantage of buyers in a way that buyers could not have contemplated at the
time they purchased. Nor does it negate that fact that buyers were not alerted in
time to guard against it with contract language. It is merely an acknowledgment
that it does not fit the technical requirement of his second opportunism setting.
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the buyers) before they will actually part with ownership by
mandating that the concessions are accepted unless buyers
affirmatively “reject” and by assuring the unlikelihood of
“rejection” by making it costly.
It appears that Easterbrook, who is perfectly aware of the
hazards of opportunism, simply shut his eyes to the predictable
opportunistic behavior his “terms later” rule legalizes and thus
promotes. Although Easterbrook touts the law and economics ex
ante perspective for its ability to predict the impact of a ruling on
aggregate social behavior, he patently disregarded the most
fundamental matters that guide economic prediction in ProCD and
Hill. Thus, he rejected any consideration of human selfinterestedness, bounded rationality, transaction costs, limitation on
human cognition, and loss aversion particularly as it is manifested
in the endowment effect and the status quo bias. By doing so he
produced a new legal rule of contract formation that increases
information asymmetry, increases transaction costs, enhances holdup and opportunistic behavior by vendors, and results in
inefficiencies as well as distributional unfairness by systematically
redistributing wealth from consumers to vendors. One is greatly
tempted to characterize Easterbrook’s reasoning and the “terms
later” legal rule it produced as “anti-economics.” At the very least,
both the reasoning and resulting rule of ProCD/Hill are bad
economics.
III. BAD MORALS
In addition to being bad law and bad economics, Easterbrook’s
ProCD/Hill “terms later” rule is also bad morals. It annihilates the
moral justification for courts enforcing promises. In its place it
introduces a purely utilitarian rule that permits a court to impose
obligations on a party whenever a court believes its doing so will
be best for society.
A. Moral Basis for Enforcement of Promises: Protect
Reasonable Expectations
The moral justification for courts enforcing promises has
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historically derived from the premise that contractual liability is
consensual.340 Contract enforcement is promise enforcement. The
person against whom enforcement is sought has by words or
conduct made a promise that has instilled in another an
expectation, a confidence, that it will be kept.341 That expectation
may be created even if the person against whom enforcement is
sought did not subjectively intend to make a promise but
voluntarily uttered words or engaged in conduct that he had reason
to know would justify another in inferring that a promise had been
made.342 Protection of reasonable expectations is thus at the heart
of contract enforcement.343
That the law enforces only to protect reasonable expectations
of a promisee is well illustrated by the common law doctrines of
fraud and duress.344 The fraudfeasor who turns the odometer back
340

See, e.g., FARNSWORTH, supra note 132, §§ 1.2-.6; CHARLES FRIED,
CONTRACT AS PROMISE: A THEORY OF CONTRACTUAL OBLIGATION 14-17
(Harvard Univ. Press 1981); Kevin M. Teeven, The Advent of Recovery on
Market Transactions in the Absence of a Bargain, 39 AM. BUS. L.J. 289, 31112, 320-21, 336, 346 (2002).
341
See, e.g. FRIED, supra note 340, at 14-17. See also Bern, supra note 247,
at 131-32. Therein Bern observes:
One of the ways man may more effectively carry out his
stewardship-dominion duties to God is by entering into agreements
with his fellows. Such agreements are possible because, in creating
man in His own image, God has endowed man with language, the
ability to communicate with words. In particular, He has given man the
ability to communicate with words of a special quality—words of
promise. The essence of such words, spoken by one created in the
image of God, is to instill in the one who hears them a confidence, an
expectation, that they will be kept.
Id. (footnotes omitted). The special nature of words of promise as creating an
expectation in the hearer that they will be kept is also illustrated by the fact that
promise keeping is a fundamental norm in international law, Pacta sunt
servanda (see Vienna Convention on the Law of Treaties, May 23, 1969, art. 26,
1155 U.N.T.S. 331, available at http://www.un.org/law/ilc/texts/treaties/
htm), and is limited only by the peremptory norm, Jus cogens. Id. art. 53.
342
See supra notes 124-49 and accompanying text regarding the objective
theory of contracts and its protection of reasonable expectations.
343
FARNSWORTH, supra note 132, § 1.6, at 17.
344
Id. at § 4.9; Bern, supra note 247, at 144-45.
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from 200,000 miles to 30,000 miles and on that basis extracts a
promise from his victim to pay the price for what the latter believes
is a low mileage car will not get court enforcement of that promise.
Put simply, the fraudfeasor had no reason to believe the victim was
really promising to pay that much money for the car the
fraudfeasor actually intended to deliver, and thus no had no
reasonable expectation worthy of court enforcement.345
1. The Common Law (Restatement) Protects Reasonable
Expectations
Protection of reasonable expectations is reflected in the
objective theory of contract law.346 The Restatement (Second) of
Contracts section 211(3) captures the theory with respect to terms
in standardized agreements: “Where the other party has reason to
believe that the party manifesting such assent would not do so if he
knew that the writing contained a particular term, the term is not
part of the agreement.”347 It is also reflected in Restatement
(Second) of Contracts section 69 which precludes silence or
exercise of dominion from operating as an acceptance except in
narrowly circumscribed instances that would give rise to
reasonable expectations on the part of the offeror that the offeree
was actually signifying acceptance by silence or exercise of
dominion, or where the offeree was invited to accept by silence
and in fact intended to do so.348
Use of goods that a buyer has purchased and paid for signals
that the buyer reasonably believes he has ownership rights and is
exercising them. The seller’s belated insistence that the buyer does
not own the goods, that he can have no ownership rights in those
very goods except on less favorable terms, and that his continued
use of them signifies his agreement to those terms seems
preposterous. The buyer’s continued use, far from signaling
agreement to the adverse terms, is more consistent with an
345
346
347
348

Bern, supra note 247, at 144-46.
See supra Part I.A.2.e.
See RESTATEMENT (SECOND) OF CONTRACTS § 211(3) (1981).
See RESTATEMENT (SECOND) OF CONTRACTS § 69 (1981).
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understanding, in accord with the objective theory of contracts,
that the buyer fully owns the goods and seller is crazy to think he
can force adverse terms on the buyer. Under those circumstances,
the seller can have no reasonable expectation that the buyer’s use
is signaling his agreement to the adverse terms.
Sections 211(3) and 69 also illustrate the companion principle
of “freedom from contract.”349 Freedom from contract is as
foundational a principle as is freedom of contract.350 Freedom from
contract rests on an understanding of individual autonomy and
worth, and also, in a sense, of personal liberty and even justice.
Without freedom from contract, freedom of contract lacks the
character of a voluntary knowing expression of commitment that
creates an actual expectation in the party who hears or observes it
that it will be kept. Thus, without freedom from contract there is no
moral basis for judicial enforcement.
2. The UCC Protects Reasonable Expectations
UCC section 2-206(1)(b) protects reasonable expectations,
providing, “[u]nless otherwise unambiguously indicated by the
language or circumstances . . . an order or other offer to buy goods
for prompt or current shipment shall be construed as inviting
acceptance either by a prompt promise to ship or by the prompt or
current shipment of conforming or non-conforming goods.” It
eliminates the potential for the so-called “unilateral contract
trick”351 that had been possible under the common law mirror
image rule. Under the common law rule, shipment of
nonconforming goods in response to an offer did not constitute
acceptance of the offer, but rather was merely a counter-offer.
Consequently, a seller could intentionally ship inferior goods in
response to an order, e.g., #2 quality instead of the ordered #1
quality but at the price for #1, in the hope that the inferior goods
would be unwittingly received and retained by buyer’s non349

See Katz, supra note 297.
Id.
351
John D. Wladis, The Contract Formation Sections of the Proposed
Revisions To U.C.C. Article 2, 54 SMU L. REV. 997, 1004 (2001).
350
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decision making employees. Failure of a decision maker to
promptly notice the defects and order the goods returned would
constitute acceptance of the counter-offer of #2s at #1 prices.
Obviously in those circumstances the seller who engaged in such a
ploy would have no reasonable expectation that such inadvertent
conduct by the buyer was really a promise by the buyer to pay #1
price for #2 goods, and UCC section 2-206(1)(b) now precludes a
seller from benefiting from that kind of trickery.352
The provisions of UCC section 2-207 also reflect the policy of
enforcement of promises to protect reasonable expectations. The
essence of current section 2-207(1) is that a definite expression of
acceptance operates as an acceptance even though it contains some
boilerplate terms that are different or additional to the terms of an
offer.353 It abandons the common law mirror image rule so that a
response to an offer that, with respect to the dickered terms, looks
like an acceptance. Such a response matching dickered terms
creates a reasonable expectation in the offeror that the other party
has made a commitment to perform as proposed in the offer. That
expectation is now protected under UCC section 2-207(1); a
contract between the parties has been formed on the basis of the
offer and acceptance that matched dickered terms.
Current section 2-207(2) also protects reasonable
expectations.354 In transactions involving at least one non-merchant
(the typical consumer transaction) the terms of the contract are the
terms that were contained in the offer with which the offeror is
familiar. The offeror has a reasonable expectation that those are the
terms of the deal because the offeree manifests agreement to them
by making a definite expression of acceptance, albeit with some
other boilerplate terms that the offeror may or may not be familiar
with. Under the current version of the Code the offeree has no
reasonable expectation that his boilerplate terms are part of the
agreement merely because they accompanied his acceptance.355 He
can have no expectation that the offeror has actually agreed to the
352
353
354
355

Id. at 1004-05.
U.C.C. § 2-206(1) (1995). See supra note 31 for the explicit language.
§ 2-206(1).
See id. § 2-207(1).
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boilerplate terms short of a subsequent affirmative expression of
agreement by the offeror. Such other terms are nothing more than
mere proposals to the contract that will simply lapse after a period
of time unless affirmatively accepted by the other party.356 This
reflects the general common law rule that precludes forcing silence
as acceptance.
Although the current version of UCC section 2-207(2) has a
special rule for transactions “between merchants,” under which
proposed additional terms become a part of the contract without
the need for an affirmative acceptance, even that special rule
nevertheless gives significant protection to reasonable
expectations. Such proposed terms do not become a part of the
contract if they would materially alter it.357 The party proposing
terms that would materially alter the contract has no reasonable
expectation that the other party’s silence means he agrees to such
terms. The party who receives such a proposal has no reason to
expect that, absent his affirmative agreement to make that kind of
change in the deal, it can become part of the contract.
Nor do proposals for additional terms become a part of the
contract if the offer expressly limited acceptance to the terms of
the offer.358 In such an instance, the offeror reasonably expects that
no other terms will become part of the deal and that expectation is
protected; and the party making the proposal can have no
reasonable expectation that the offer permits him to force
additional terms.
Finally, such proposed terms do not become part of the
contract if notification of objection to such terms has already been
given or is given within a reasonable time after notice of them has
been received.359 In both such instances the offeror is reasonably
expecting because of that action on his part that the proposals will
not be part of the contract, and the one making the proposals can
have no reasonable expectation that the other has agreed to be
bound by them.
356

See supra note 90 and sources cited therein; see also FARNSWORTH,
supra note 132, at §3.19.
357
See U.C.C. § 2-207(2)(b).
358
See § 2-207(2)(a)-(b).
359
See § 2-207(2)(a) &(c).
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3. “Terms Later” Contracting Does Not Protect Reasonable
Expectations
Easterbrook’s analysis that produced the “terms later” rule
rejects or ignores all of the above rules designed to protect
reasonable expectations. It does not protect the reasonable
expectations of buyers that they own goods and can use them as
their own once they have paid for them and taken delivery. It
compels such buyers, contrary to their reasonable expectations, to
give up the deals they thought they had made. While denying
protection to reasonable expectations of buyers, it rewards the
unreasonable expectations of vendors that buyers acquire no
ownership rights when they pay for the goods, and that retention of
goods by such buyers after they have had time to learn about the
objectionable terms means the buyers are promising to accept and
abide by them. Abandoning the only moral justification for courts
to enforce promises, Easterbrook’s “terms later” rule is ultimately
validated by nothing more than power, the power of the court to
pronounce it, for reasons sufficient to the court, and to command
obedience to it.
In addition to being the moral undergirding for courts’
enforcing promises, protection of reasonable expectations is also
foundational for accomplishing justice,360 yet Easterbrook ignores
this. Only by taking into account the reasonable expectations of the
parties in the contractual dispute before it, can a court do justice
for the parties, rendering to each his due. The parties are not mere
grist that affords a court the opportunity to establish some policy it
perceives will advance some larger good for society or a segment
of society. Accordingly, the judicial function has traditionally been
ex post in perspective, with the court adjudicating the particular
dispute between the parties in a manner to do justice for the

360

A definition of “justice” found in an earlier edition of Black’s Law
Dictionary is, in pertinent part: “In Jurisprudence. The constant and perpetual
disposition to render to every man his due. . . . Cummutative justice is that which
should govern contracts. It consists in rendering to every man the exact measure
of his dues, without regard to his personal worth or merits, i.e., placing all men
on an equality.” BLACK’S LAW DICTIONARY1002 (4th ed. 1968).
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parties.361 That is also why litigants like the Hills, who were but
fodder for an ex ante law and economics court’s pronouncement
and application to them of a new rule of contract formation, could
rightly say of their experience with the judicial system, “There is
no justice.”
B. “Terms Later” and ex ante Analysis Contra Fundamental
Principles of Justice
Easterbrook’s adjudication process and the rule of law it
produced in ProCD/Hill violate fundamental principles of justice
in several respects. The author has described the “Requisites for
Law and Justice,”362 premising his analysis upon the classical
361

See Ogus, supra note 59.
See Bern, supra note 247, at 110-115.
Encompassed within the Biblical Model are three components. The
first, Requisites for Law and Justice, is foundational to the Model. It
sets forth [four] Biblical requisites for substantive law and for its proper
administration. It reflects aspects of God’s character and sovereignty
which are manifested in the perfection of both His law and His
administration of justice. Put very simply, at the level of human beings
and institutions, only if these requisites are reflected in law and in its
administration can there be any hope of achieving justice.

362

....
The Psalmist extols God’s law, its perfection and his love for it, and
proclaims the righteousness of His judgments. Consistent with His
character, God’s law is the embodiment of truth and His perfect
administration always produces judgments that are true. Three features
of God’s law, and requisites for its proper administration, are captured
by the Hebrew words tsedeq, mishpat, and meshar.
. . . [These three Hebrew words taken together] express the thought
of the evenhanded and impartial application (mishpat) of a righteous
moral standard (tsedeq) producing an evenness or equality (meshar) in
outcomes in like cases. While the three Hebrew words are descriptive
of distinct features of the administration of justice, with respect to the
nature of substantive law itself, the one word, tsedeq, the righteous
moral standard, appears to encompass the rule, its scope of application,
and consequences for violation. The fourth requisite for the proper
administration of justice is jurisdiction, the authority to determine the
matter.
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natural law363 theory articulated by Blackstone.364 Easterbrook’s
Id. at 110-13, 115 (citations omitted).
363
“Natural law, also called the law of nature, in moral and political
philosophy [is] an objective norm or set of objective norms governing human
behavior, similar to the positive laws of a human ruler, but binding on all people
alike and usually understood as involving a superhuman legislator.” CAMBRIDGE
DICTIONARY OF PHILOSOPHY 520 (1995).
364
1 BLACKSTONE’S COMMENTARIES 38-42 (St. George Tucker ed., 1803).
Man, considered as a creature, must necessarily be subject to the laws
of his creator, for he is entirely a dependent being. . . .
....
This will of his maker is called the law of nature. For as God, when
he created matter, and endued it with a principle of mobility,
established certain rules for the perpetual direction of that motion; so,
when he created man, and endued him with freewill to conduct himself
in all parts of life, he laid down certain immutable laws of human
nature, whereby that freewill is in some degree regulated and
restrained, and gave him also the faculty of reason to discover the
purport of those laws.
Considering the creator only as a being of infinite power, he was able
unquestionably to have prescribed whatever laws he pleased to his
creature, man, however unjust or severe. But as be is also a being of
infinite wisdom, he has laid down only such laws as were founded in
those relations of justice, that existed in the nature of things antecedent
to any positive precept. These are the eternal, immutable laws of good
and evil, to which the creator himself in all his dispensations conforms;
and which he has enabled human reason to discover, so far as they are
necessary for the conduct of human actions. Such among others are
these principles: that we should live honestly, should hurt nobody, and
should render to every one his due; to which three general precepts
Justinian has reduced the whole doctrine of law. (citation omitted)
....
This law of nature, being coeval with mankind and dictated by God
himself, is of course superior in obligation to any other—It is binding
over all the globe in all countries, and at all times; no human laws are
of any validity, if contrary to this: and such of them as are valid derive
all their force, and all their authority, mediately or immediately, from
this original.
But in order to apply this to the particular exigencies of each
individual, it is still necessary to have recourse to reason; whose office
it is to discover, as was before observed, what the law of nature directs
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analysis is based on the imagined knowledge of consumers and
artificial assent on their part to patently objectionable terms and
thus is the antithesis of a truthful judgment. Further, the “terms
later” rule violates the tsedeq requisite of justice by withdrawing
the law’s historic protection of reasonable expectations in order to
encourage strategic nondisclosure and opportunism by vendors. It
is thus the antithesis of a righteous moral standard. Finally, the
“terms later” rule has built within itself an element of favoritism
in every circumstance of life: . . . And if our reason were always, as in
our first ancestor before his transgression, clear and perfect, unruffled
by passions, unclouded by prejudice, unimpaired by disease or
intemperance, the task would be pleasant and easy; we should need no
other guide but this. But every man now finds the contrary in his own
experience; that his reason is corrupt, and his understanding full of
ignorance and error.
This has given manifold occasion for the benign interposition of
divine providence; which, in compassion to the frailty, the
imperfection, and the blindness of human reason, hath been pleased, at
sundry times and in divers manners, to discover and enforce it’s laws
by an immediate and direct revelation. The doctrines thus delivered we
call the revealed or divine law, and they are to be found only in the
holy scriptures. These precepts, when revealed, are found upon
comparison to be really a part of the original law of nature, as they
tend in all their consequences to man’s felicity. But we are not from
thence to conclude that the knowledge of these truths was attainable by
reason, in it’s present corrupted state; since we find that, until they
were revealed, they were hid from the wisdom of ages. As then the
moral precepts of this law are indeed of the same original with those of
the law of nature, so their intrinsic obligation is of equal strength and
perpetuity. Yet undoubtedly the revealed law is of infinitely more
authenticity than that moral system, which is framed by ethical writers,
and denominated the natural law. Because one is the law of nature,
expressly declared so to be by God himself; the other is only what, by
the assistance of human reason, we imagine to be that law. If we could
be as certain of the latter as we are of the former, both would have an
equal authority; but, till then, they can never be put in any competition
together.
Upon these two foundations, the law of nature and the law of
revelation, depend all human laws; that is to say, no human laws should
be suffered to contradict these.
Id. at 39-42.
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for vendors by creating special benefits for them as a class and thus
violates the righteous moral standard of uniformity of application
to all without regard to person or situation.365
The method of adjudication in ProCD/Hill also violates the
mishpat requisite of justice, the impartial application of the
underlying law.366 Easterbrook purports to apply established rules
of contract formation, but in fact applies different theories of
contract formation to the same contracting transaction.367 Thus, he
evaluates the legal effect of the vendors’ undisclosed intent under
the discredited subjective theory of contracts while evaluating the
legal effect of the buyers’ retention and use of goods they
purchased under a distorted version of the objective theory of
contracts. His refusal to afford the purchasers in each instance of
the clear statutory protection of UCC sections 2-206 and 2-207 in
order to permit vendors to have their way in imposing terms
violates the impartiality principle so necessary to achieve justice in
any given case.
All of this should not surprise anyone. Easterbrook is simply
operating in accord with the contemporary legal realism that
pervades the law schools, the courts, the legal profession, and
society generally.368 Legal Realism perceives courts as policymakers who create law.369 The law is nothing more than what the
courts say it is.370 Law is instrumental, serving as a tool for
achieving results.371 Like a good policy maker Easterbrook is most
concerned with the impact of the rules he makes. Thus the ex ante
approach is best suited for his creation of legal rules that will
365

Bern, supra note 247, at 115.
Id. at 113-115.
367
Supra notes 150-51 and accompanying text.
368
See, e.g., RUDOLPH J GERBER, LAWYERS, COURTS, AND
PROFESSIONALISM: THE AGENDA FOR REFORM 37, 49 (Paul L. Murphy ed.,
Greenwood Press 1989); Roger C. Cramton, The Ordinary Religion of the Law
School Classroom, 29 J. LEGAL EDUC. 247, 247-50 (1978).
369
See GERBER, supra note 368, at 33.
370
See, id. at 37, 49; THOMAS SHAFFER, FAITH AND THE PROFESSIONS 3
(1987).
371
See, e.g., GERBER, supra note 368, at 37; Cramton, supra note 368, at
249-50.
366
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benefit society. The matter of rule-making is purely utilitarian, i.e.,
what will be best for society. Any notion of justice for the
particular parties to the litigation is at best secondary to the larger
good of society and thus may be readily sacrificed to achieve a
perceived greater good.
IV. BAD FRUIT—THE CASE LAW
Remarkably, several courts have swallowed ProCD/Hill’s
“terms later” rule in both sale of goods and services settings. In
lemming-like fashion they have followed Easterbrook’s “terms
later” rule as though its validity were beyond question.372 None of
the courts has done the slightest analysis of Easterbrook’s legal or
economic reasoning.373 None of the sale of goods cases does any
direct statutory analysis of UCC section 2-206.374 None analyzes
the implications for the objective theory of contracts precluding
contract formation at the time of payment and delivery of goods or
services.375 Only a couple endeavor to engage in even rudimentary
statutory analysis of UCC section 2-207, and in each instance the
effort discloses fundamental ineptitude at the task.376 For the most
part each appears content to quote a few of Easterbrook’s
arguments, or a few of his illustrations, or merely his conclusions,
372

Lozano v. AT&T Wireless, 216 F. Supp. 2d 1071, 1073 (C.D. Cal.
2002); Bischoff v. DirecTV, Inc., 180 F. Supp. 2d 1097, 1105 (C.D. Ca. 2002);
I.Lan Systems, Inc. v. Netscout Serv. Level Corp., 183 F. Supp. 2d 328, 338 (D.
Mass 2002); Peerless Wall & Window Coverings, Inc. v. Synchronics, Inc., 85
F. Supp. 2d 519, 527 (W.D. Pa. 2000); Kaczmarek v. Microsoft Corp., 39 F.
Supp. 2d 974, 975 (N.D. Ill. 1999); Westendorf v. Gateway 2000, Inc., C.A. No.
16913, 2000 Del. Ch. LEXIS 54, at *9-10 (Del. Ch. Mar. 16, 2000); 1-A Equip.
Co. v. Icode, Inc., No. 1460, 2003 WL 549913, at *2 (Mass. App. Div. Feb. 21,
2003); Scott v. Bell Atlantic Corp., 282 A.D. 2d 180, 185 (N.Y. App. Div.
2001); Brower v. Gateway 2000, Inc., 246 A.D.2d 250-51 (N.Y. App. Div.
1998); M.A. Mortenson Co. v. Timberline Software Corp., 970 P.2d 803, 809
(Wash. Ct. App. 1999); Brower v. Gateway 2000, Inc., 246 A.D. 2d 246, 251
(N.Y. App. Div. 1998).
373
See sources cited supra note 372.
374
Id.
375
Id.
376
I.Lan Systems, Inc., 183 F. Supp. at 336-37; Brower, 246 A.D.2d at 250.
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and deem that sufficient to justify applying the new rule of contract
formation in its case.377 In one instance a mere citation of the cases
is treated as sufficient for establishing the correctness of the
rule.378
A. Brower v. Gateway 2000, Inc.
The court in Brower v. Gateway 2000, Inc., the first to embrace
ProCD/Hill’s “terms later” rule, accepts Easterbrook’s rationale.379
It briefly describes the facts and holding in Hill, the facts in
ProCD, its conclusion that UCC section 2-207 does not apply
except in a “battle of the forms” setting, and then states
approvingly that Hill “takes note of the realities of conducting

377

Lozano, 216 F. Supp. 2d at 1073; Mudd-Lyman Sales & Serv. Corp. v.
UPS, 236 F. Supp. 907, 911 (N.D. Ill. 2002); Peerless Wall & Window
Coverings, Inc., 85 F. Supp. 2d at 527-28. In Peerless Wall & Window
Coverings, Inc. the United States District Court for the Western District of
Pennsylvania, citing ProCD, Hill, Mortenson, and an unpublished Ohio
appellate court opinion, applies the “terms later” rule to hold the purchaser of
cash register software bound by a warranty disclaimer first disclosed to the
purchaser after order and payment. Id. The terms were printed on the diskette
envelopes and in the user manuals accompanying the software. Id. Without
independent statutory and factual analysis, and without any critique of the
validity of the underlying rationale of those cases, the court concludes, “[t]he
recent weight of authority is that ‘shrink-wrap’ licenses which the customer
impliedly assents to by, for example, opening the envelope enclosing the
software distribution media, are generally valid and enforceable.” Id. at 527.
Swallowing Easterbrook’s ProCD rationale hook, line and sinker, it
characterizes Easterbrook’s opinion as “insightful[],”and in an extensive
quotation from ProCD excerpts virtually every argument Easterbrook had made
as though each were indisputable, including: the difficulty of including all the
terms on the outside of a package; how notice on the outside, and terms on the
inside may be a means of business valuable to sellers and buyers alike; the
commonness of transactions in which payment precedes terms; the illustrations
he gave that suggested prices would be driven through the ceiling returning
transactions to the horse-and-buggy age if “terms later” were not the rule; and
his vendor, as master of the offer rationale. Id. at 527-8; see also Brower, 246
A.D.2d at 250-51.
378
Kaczmarek, 39 F. Supp. 2d at 975.
379
676 N.Y.S.2d 569 (N.Y. App. Div. 1998)
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business in today’s world.”380 It then observes that “[t]ransactions
involving ‘cash now, terms later’ have become commonplace,
enabling the consumer to make purchases of sophisticated
merchandise such as computers over the phone or by mail—and
even by computer,”381 as though without delayed disclosure of
terms, sellers would not be able to make merchandize available to
consumers by phone or mail.
Perhaps the court was unaware that companies like Sears, J.C.
Penney’s, and others had been offering sophisticated merchandize
for consumers to order by phone or mail for decades before we
entered the information age; and they had been able to do it
without a “terms later” rule of law. In any event, such “reasons”
are treated as sufficient to prompt the Brower court to voice its
agreement “with the rationale” of ProCD/Hill.382
B. Westendorf v. Gateway 2000, Inc.
The court in Westendorf v. Gateway 2000, Inc. next embraced
the ProCD/Hill “terms later” rule.383 It also engages in no statutory
analysis and makes no effort to explore the validity of
Easterbrook’s assertions or reasoning.
Unlike the situation in Hill where the Hills were the purchasers
and were also the ones to whom the computer and the “terms later”
were delivered, in Westendorf the person who ordered and paid for
the computer purchased it for delivery to another.384 Even though
380

Id. at 572 (emphasis added).
Id. (emphasis added).
382
Id.
383
Westendorf v. Gateway 2000, Inc., C.A. No. 16913, 2000 Del. Ch.
LEXIS 54, at *3 (Del. Ch. Mar. 16, 2000). See also Kaczmarek v. Microsoft
Corp., 39 F. Supp. 2d 974 (N.D. Ill. 1999). The United States District Court for
the Northern District of Illinois followed the “terms later” rule of ProCD/Hill in
a software transaction in which the disputed terms were first presented in a
2,200 page manual that accompanied the software delivered in response to an
order from the purchaser and payment in advance. Id at 977-78. The court
summarily concluded that the terms in the manual were incorporated into the
contract, citing as its authority ProCD and Hill, making only a brief
parenthetical reference to the facts and holding in each. Id.
384
Westendorf, 2000 Del. Ch. LEXIS 54, at *6.
381
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Gateway knew that the person purchasing the computer lived in a
state other than that in which the person to whom the computer
was to be delivered, it nevertheless did not send the “terms later”
to the purchaser.385 Rather, it just sent them in the box along with
the computer to the designated recipient.386 The recipient,
dissatisfied with the computer’s performance, brought suit against
Gateway.387 The recipient had received the “terms later” in the
box, but was not the purchaser and was not a party to any contract
with Gateway.388 The purchaser, who was the only person with
whom Gateway had a contract, had never received the “terms
later.”389
One might wonder how the purchaser could under these
circumstances be said to have assented to those terms, and thus to
have formed a contract that included them. Nevertheless, the
Westendorf court finds that because the recipient retained the
computer for more than thirty days, the “same rationale” of Hill
was applicable in its case where the recipient was suing
Gateway.390 In doing so the Westendorf court makes explicit what
had merely been implicit in Easterbrook’s rationale: that the assent
necessary to bind a purchaser to “terms later” is only an artificial
construct. Thus, with an apparently straight face, the Westendorf
385

Id.
Id.
387
Id. at *8-9.
388
Id. at *5-6.
389
Id.
390
Id. at *3. The court noted:
In a separate action, with different underlying facts, a Gateway
customer challenged the enforceability of the arbitration clause in the
Standard Terms and Conditions Agreement arguing that it was not
binding on him because he was not aware of it when he ordered the
computer. The 7th Circuit rejected that argument, however, and found
the agreement enforceable as written. Judge Easterbrook, writing for
the unanimous panel, noted “[b]y keeping the computer beyond 30
days, the [buyers] accepted Gateway’s offer, including the arbitration
clause.” Undeniably, plaintiff in the present case retained the computer
and accessories for more than thirty days. The same rationale,
therefore, applies to this plaintiff as in the case before the 7th Circuit.
Id. (alteration in original) (emphasis added).
386
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court can conclude that disclosure of “terms later” only to the
recipient of the computer, a non-party to the contract, is sufficient
to find that the purchaser, to whom the terms were not disclosed,
had assented to their being part of his contact with Gateway. But if
the bottom line of ProCD/Hill “terms later” is that vendors get
their way because that will be best for everyone, including
consumers, then such seemingly bizarre logic need not be
troubling.
In giving this full expression to Hill’s “terms later” rule, the
Westendorf court is compelled to distort basic third party contract
law principles.391 Thus, the court concludes that because the
recipient accepted the benefits of her friend’s purchase, “and
otherwise met the requisite conditions for the agreement to become
effective,” the recipient was bound by the arbitration agreement
included in the “terms later.”392 The latter reference to the
beneficiary meeting conditions for the agreement to become
effective is a curious one as the legal status of an intended third
party beneficiary is “created by contract.”393 The beneficiary takes
the benefits of an existing contract already formed by other parties,
and is subject to limitations stated in the contract, but that is not
what makes the agreement effective.394 It appears Easterbrook’s
“terms later” transformation of contract formation may also have
some transforming effects on the law of third party beneficiaries of
contracts.
C. M.A. Mortenson Company, Inc. v. Timberline Software
Corp.
The Washington Supreme Court also welcomed the “terms
later” rule of ProCD/Hill.395 In an en banc opinion with one
391

Id. at 14-15 (holding that under the specific facts of the case, “both the
passing of the donor’s rights and donor’s obligations to the donee” are
warranted).
392
Id. at 1 (emphasis added).
393
RESTATEMENT (SECOND) OF CONTRACTS § 309 cmt. a (1981).
394
Id. § 309(4).
395
M.A. Mortenson Company, Inc. v. Timberline Software Corp., 998 P.2d
305 (Wash. 2000).
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dissent, it applied the rule to preclude a nationwide construction
contractor who purchased computer software for use in preparing
bids from suing for consequential damages resulting from the
software’s defects.396 The software was delivered to the purchaser,
Mortenson, following Mortenson’s submission of a written
purchase order and payment for the goods.397 “Terms later,” in
shrink-wrap form and also programmed to appear on the screen
during the installation process, accompanied delivery.398 They
provided that if the purchaser did not agree to the terms he should
promptly return the software for a refund.399 They further provided
that use of the software program meant the purchaser
acknowledged he had read and agreed to be bound by the terms.400
One of the substantive terms precluded recovery of consequential
damages, the very kind of damages Mortenson sustained when the
software caused errors in bids it submitted.401
The Washington Supreme Court does not inquire into the
validity of Easterbrook’s rationale for the rule.402 Like
Easterbrook, it also, without explanation, does not address the
applicability of UCC section 2-206(1)(a) and (b), provisions
relevant for assessing contract formation in this instance of a
written offer to purchase, accompanied by full payment, and
responded to by prompt shipment by the seller of the ordered
software.403
Like Easterbrook, it endeavors to distinguish Step-Saver Data
396

Id. In a compelling dissent Justice Sanders demonstrates the lack of
analysis of both law and facts by the majority. Id. at 316.
397
Id. at 307-08.
398
Id. at 308-09 (providing visual access to the licensing agreement “on the
outside of each diskette pouch and the inside cover of the instruction manuals
[as well as on] the first screen that appears each time the program is used”).
399
Id. at 308.
400
Id.
401
M.A. Mortenson Company, Inc., 998 P.2d at 308-09.
402
The Court of Appeals’ opinion was also devoid of any exploration of the
validity of Easterbrook’s rationale. See M.A. Mortenson Company, Inc. v.
Timberline Software Corp., 970 P.2d 803 (Wash. App. Div. 1 1999).
403
See generally M.A. Mortenson Company, Inc., 998 P.2d at 305, in which
the only reference to UCC § 2-206 is that in the dissenting opinion of Judge
Sanders, 998 P.2d at 316.
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Systems, Inc. v. Wyse;404 and similarly, its efforts are distinctions
without a difference on the basic issue of contract formation.405 To
distinguish Step-Saver, the court adds a footnote that demonstrates
its significant analytical shortcomings with respect to dealing with
the UCC. It states:
We also note the contract here, unlike the contract in StepSaver, was not “between merchants” because Mortenson
does not deal in software. RCW 62A.2-104 (merchant is
person who deals in or has particular skill with respect to
the kind of goods involved in the transaction). RCW
62A.2-207 does not specify when additional terms become
part of a contract involving a nonmerchant.406
Mortenson clearly was a merchant under the Code’s definition.
The court excerpts only a part of the Code’s definition, apparently
oblivious to the remainder of the definition in subsection (1),407 the
404

939 F.2d 91 (3d Cir. 1991).
998 P.2d at 312.
First, Step-Saver did not involve the enforceability of a standard license
agreement against an end user of the software, but instead involved its
applicability to a value added retailer who simply included the software
in an integrated system sold to the end user. In fact, in Step-Saver the
party contesting applicability of the licensing agreement had been
assured the license did not apply to it at all. . . . Such is not the case
here, as Mortenson was the end user of the Bid Analysis software and
was never told the license agreement did not apply. Further, in StepSaver the seller of the program twice asked the buyer to sign an
agreement comparable to their disputed license agreement. Both times
the buyer refused, but the seller continued to make the software
available. . . . In contrast, Mortenson and Timberline had utilized a
license agreement throughout Mortenson’s use of the Medallion and
Precision Bid Analysis software. Given these distinctions, we find
Step-Saver to be inapplicable to the present case.
405

Id.
406

998 P.2d at 312 n.9.
WASH. REV. CODE ANN. § 62A.2-104(1) (2003).
(1) “Merchant” means a person who deals in goods of the kind or
otherwise by his occupation holds himself out as having knowledge or
skill peculiar to the practices or goods involved in the transaction or to
whom such knowledge or skill may be attributed by his employment of
an agent or broker or other intermediary who by his occupation holds
407
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language of subsection (3),408 and detailed explanatory comment
2409 to RCW 62A.2-104. All make it clear that for purposes of
contract formation and terms, Mortenson, as a national
construction contractor purchasing software in its business
capacity for business use, was a merchant.
Once the court mistakenly concludes that Mortenson is not a
merchant, it observes that section 2-207 “does not specify when
additional terms become part of a contract involving a
nonmerchant,” as though that section gives no instruction with
respect to what the legal significance of the additional terms is and

himself out as having such knowledge or skill.
Id. (emphasis added).
408
Id. § 62A.2-104(3). (3) “‘Between merchants’ means in any transaction
with respect to which both parties are chargeable with the knowledge or skill of
merchants.” Id. (emphasis added).
409
Comment 2 provides:
The term “merchant” as defined here roots in the “law merchant”
concept of a professional in business. The professional status under the
definition may be based upon specialized knowledge as to the goods,
specialized knowledge as to business practices, or specialized
knowledge as to both and which kind of specialized knowledge may be
sufficient to establish the merchant status is indicated by the nature of
the provisions.
The special provisions as to merchants appear only in this Article and
they are of three kinds. Sections 2-201(2), 2-205, 2-207 and 2-209
dealing with the statute of frauds, firm offers, confirmatory memoranda
and modification rest on normal business practices which are or ought
to be typical of and familiar to any person in business. For purposes of
these sections almost every person in business would, therefore, be
deemed to be a “merchant” under the language “who. . . . by his
occupation holds himself out as having knowledge or skill peculiar to
the practices . . . involved in the transaction . . .” since the practices
involved in the transaction are non-specialized business practices such
as answering mail. In this type of provision, banks or even universities,
for example, well may be “merchants.” But even these sections only
apply to a merchant in his mercantile capacity; a lawyer or bank
president buying fishing tackle for his own use is not status as to
particular kinds of goods.
Id. at cmt. 2 (West 2003). (emphasis added).
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what happens to them in such a situation.410 The court appears
unaware of the relationship between UCC section 2-207(1) and
UCC section 2-207(2), and in particular, that section 2-207(2)
comes into play only if a contract has been formed—by informal
oral agreement or by offer and shipment as acceptance or by a
definite written expression of acceptance albeit with some
additional boilerplate terms.411 That contract, of course, already
has terms that the parties agreed to by their words or conduct,
supplemented by any Code gap-fillers. The court also appears to be
unaware of the first sentence of section 2-207(2) that provides,
“[t]he additional terms are to be construed as proposals for
additions to the contract.”412 Thus, it is not as though section 2-207
gives no guidance as to what is to become of the additional terms.
Its guidance is clear: the additional terms are simply proposals for
addition to the existing contract. Again, proposals (just another
term for “offers”) do not become anything unless they are accepted
by the one to whom they are made. Absent an actual acceptance,
they simply lapse after a reasonable period of time.
The opinion assumes that Easterbrook is correct that section 2204 is the only relevant Code provision. It justifies the “terms
later” rule by sketching the facts and holdings in ProCD, Hill, and
Brower, with an added conclusion that the approach of those cases
“represents the overwhelming majority view on this issue [as]
demonstrated by its adoption into the UCITA.”413 Its conclusion
drawn from the adoption of UCITA by the National Conference of
Commissioners on Uniform State Laws (NCCUSL) was
premature. As of January 2004 only two states, Virginia and
Maryland, have adopted versions of the UCITA,414 and three have
enacted “bomb shelter” legislation precluding enforcement of
choice of law provisions selecting a state that had adopted the
UCITA.415 Moreover, the UCITA never gained the support of
410

U.C.C. § 2-207.
See supra note 31 (providing the text of UCC section 2-207(1)-(2)).
412
U.C.C. § 2-207(2).
413
998 P.2d at 338 n.10.
414
VA. CODE ANN. 59.1-501.1 (Michie 2002); MD. CODE ANN., Comm.
Law § 22-101 to 816 (2003).
415
IOWA CODE § 554D.104(4) (2003); N.C. GEN. STAT. § 66-329 (2004);
411
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American Bar Association,416 and in August of 2003 NCCUSL
officially abandoned further efforts to get it enacted by state
legislatures.417
D. I.Lan Systems, Inc. v. Netscout Serv. Level Corp.
The court in I.Lan Systems, Inc. v. Netscout Serv. Level Corp.,
another software purchase case, also falls short in Code analysis as
it embraces ProCD/Hill’s “terms later” rule in the context of a
click-wrap license that purported to limit liability to the amount of
the license fees paid.418 In response to the purchaser’s written
purchase order, the seller delivered the software that contained the
“terms later” in click-wrap form that displayed on the screen
during the installation process.419 The I.Lan court, like
Easterbrook, fails to take into account the UCC section 2-206(1)(a)
and (b) formation rules under which the seller’s shipment of the
software in response to the order constitutes acceptance of the
offer, forming a contract on the terms in the purchase order plus
Code gap-fillers. It states its choice with respect to contract
formation rules is between UCC sections 2-204 and 2-207.420
Analysis under UCC section 2-204 would be simple; I.Lan
manifested assent to the click-wrap license agreement when in
clicked the “I agree” box.421
The court notes that analysis under section 2-207 would be
more complicated. In the course of describing how that analysis
would operate, the court discloses its misunderstanding of the
W. VA. CODE § 55-8-15 (2003).
416
Nat’l Conference of Comm’rs on Uniform State Laws, Statement from
NCCUSL President Burentt to all NCCUSL Commissioners on UCITA (Aug. 1,
2003), available at http://www.nccusl.org./nccusl/DesktopModules/News
Display.aspx?ItemID=46K. King Burnett, NCCUSL President and the
organization’s representative to the House, withdrew the resolution approving
UCITA from consideration by the House of Delegates “[w]hen it became
evident that a clear consensus on the act was unlikely to emerge. . . .”
417
See infra note 479 and accompanying text.
418
183 F. Supp. 2d 328 (D. Mass. 2002)
419
Id. at 330.
420
Id. at 335-36.
421
Id. at 336.
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meaning and effect of UCC section 2-207(3).422 It assumes that the
language in the click-wrap terms has the effect of an acceptance
expressly conditioned on agreement by the purchaser to its terms,
thus not forming a contract on the basis of the exchange of
writings.423 It further concludes that under such circumstances
conduct of the parties formed the contract and notes its awareness
of the applicability of section 2-207(3) in such a setting.424
It ignores, however, the plain language of section 2-207(3) that
provides the terms of such a contract “consist of the terms on
which the writings of the parties agree, together with any
supplementary terms incorporated under any other provisions of
this Act.”425 Although it cites to section 1.3 of the White and
Summers Treatise,426 it ignores the most crucial portion of that
section on the issue and concludes that the terms were those in the
seller’s writing if after the completed purchase and sale transaction
the purchaser clicked the “I agree” button in order to install the
program it had bought.427 But according to the cited authors:
Section 2-207(3) is only applicable when the writings of
the parties do not otherwise establish a contract yet their
conduct evidences a contract. Additionally, it presumes that
there have been “writings of the parties” in which they
failed to reach an agreement. Absent such, 2-207(3) is
inapplicable and the proper analysis focuses on 2-204. Note
that contract formation under subsection (3) gives neither
422

Id. at 336-37.
Id.
424
Id. at 336.
425
U.C.C. § 2-207(3) (1995).
(3) Conduct by both parties which recognizes the existence of a
contract is sufficient to establish a contract for sale although the
writings of the parties do not otherwise establish a contract. In such
case the terms of the particular contract consist of those terms on which
the writings of the parties agree, together with any supplementary terms
incorporated under any other provisions of this Act.
423

Id.
426

JAMES J. WHITE & ROBERT S. SUMMERS, UNIFORM COMMERCIAL CODE
§ 1.3 (4th ed. 1995 & Supp. 2001).
427
I.Lan, 183 F. Supp. 2d at 336.
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party the relevant terms in its document, but fills the
contract with the standardized provisions of Article 2. As a
practical matter this solution may put a seller at a
disadvantage, for seller will often wish to undertake less
responsibility for the quality of his goods than the Code
imposes or else wish to limit its damages liability more
narrowly than would the Code.428
Rather, the I.Lan court treats the click-wrap terms like a
traditional common law counter-offer, and the purchaser’s clicking
of “I agree” in order to install the program that it had bought and
paid for as though it were an acceptance under the common law’s
“last shot” rule. In addition, it erroneously treats as relevant to the
determination of the terms of the contract UCC section 2-207(2), a
subsection that, coupled with section 2-207(1), rejects the “last
shot” rule and has applicability only in settings where additional
terms are proposed after a contract has been previously formed by
a definite and seasonable expression of acceptance to an offer. Its
erroneous analysis contributes to the court’s willingness to
embrace ProCD’s “terms later” rule as “a practical way to form
contracts.”429
E. 1-A Equipment Co. v. Icode, Inc.
In yet another software case, a Massachusetts appellate court
embraced ProCD/Hill’s “terms later” rule without any independent
428

Id. at 24-25 (emphasis added). White and Summers follow that
observation with a reference to the history behind comment 7 to § 2-207, and
quoted that comment which should have been of special import to the I.Lan
court, but was not:
In many cases, as where goods are shipped, accepted and paid for
before any dispute arises, there is no question whether a contract has
been made. In such cases, where the writings of the parties do not
establish a contract, it is not necessary to determine which act or
document constituted the offer and which the acceptance. See § 2-204.
The only question is what terms are included in the contract, and
subsection (3) furnishes the governing rule.
Id.
429
183 F. Supp. 2d at 338.
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statutory analysis or critical inquiry regarding the validity of
Easterbrook’s rationale.430 Here, it was a forum selection clause of
which the buyer was not aware until after placing the order, paying
the full price, and receiving the software.431 It first became aware
of the “terms later” when they appeared as it was loading the
software.432 The buyer submitted a purchase order form prepared
by the seller that stated, “Please read the End User License and
Service Agreement,” but did not indicate the terms or their
purported legal effect. 433 The terms purported to make the
purchaser’s retention of the software for more than seven days
after installation operate as acceptance of the terms.434
To support its application of the “terms later” rule the court
merely references the Massachusetts federal district court’s
opinion in I.Lan Systems, quotes Easterbrook in ProCD and Hill,
and cites the Brower court’s conclusion that “[t]ransactions
involving ‘cash now, terms later’ have become commonplace.”435
It parrots Easterbrook’s quotation from the Farnsworth treatise that
“[n]otice on the outside, terms in the inside, and a right to return
the software for a refund if the terms are unacceptable . . . may be a
means of doing business valuable to buyers and sellers alike,” as
though it supported the “terms later” rule.436 Yet that section of the
Farnsworth treatise stands for the opposite proposition with respect
to “terms later.”437
The court also quotes excerpts of Easterbrook’s illustrations
about the binding effect of terms not called to a buyer’s attention
prior to purchase, including his theater ticket illustration, as though
they were credible proof of a general rule of law validating terms
withheld initially from buyers.438 Easterbrook’s suggestion as to
430

1-A Equipment Co. v. Icode, Inc., No. 1460, 2003 WL 549913 (Mass.
App. Ct. 2003).
431
Id. at *1.
432
Id.
433
Id.
434
Id. at *2.
435
Id.
436
I-A Equipment Co., 2003 WL549913 at *2.
437
See supra notes 52-55 and accompanying text.
438
1-A Equipment Co., 2003 WL 549913, at *2.
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the binding effect of the theater ticket stub on the purchaser is
directly contrary to existing law, and his other illustrations are
merely his views on what courts would hold rather than upon
actual holdings.439 Likewise Easterbrook’s conclusions in Hill that
customers as a group are better off with “terms later” is quoted and
apparently accepted as though it were an established economic
fact. The willingness of courts to embrace—without the slightest
question—the numerous novel legal and economic assertions upon
which Easterbrook built his “terms later” rule is truly amazing, and
disappointing.
F. Bischoff v. Direct TV, Inc.
Some courts have embraced Easterbrook’s “terms later” rule in
transactions involving services rather than sale of goods. In
Bischoff v. Direct TV, Inc. the United States District Court for
California’s Central District applies the “terms later” rule to hold
that customers of television programming services are bound by an
arbitration clause of which they were not aware until after they had
purchased the Direct TV equipment, ordered the service, and
Direct TV activated the service.440 The court does not analyze the
order and installation of service under traditional common law
formation rules and the objective theory of contracts. Had it done
so, it would have found customers had reason to believe the
contract had been formed by their order and activation of the
service in response, and that the “terms later” were offers to
modify that would lapse absent affirmative agreement to them by
the purchasers. It also declines to treat by analogy earlier Code
cases in which additional terms were sought to be introduced after
an oral or written agreement between the parties for purchase and
sale had been made. Rather it chooses to characterize the later
disclosed terms of the Customer Agreement as merely “terms of
the ongoing contractual relationship between Direct TV and its
subscribers,”441 embracing the “terms later” rule that envisages no
439
440
441

See supra notes 62-80 and accompanying text.
180 F. Supp. 2d 1097 (C.D. Cal. 2002).
Id. at 1104 (emphasis added).
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final contract until after the time period for rejection passes,
euphemistically referred to as the “rolling contract” approach.442
The Bischoff court finds support for that approach in Carnival
Cruise Lines,443 in ProCD and Hill, and in some other unreported
decisions from other lower courts (whose dates of decision were
subsequent to ProCD and Hill).444 Although the evidence was
disputed with regard to how long it was after service had been
activated before the terms were disclosed to the purchasers, there
was no dispute that some time had elapsed after activation and
before disclosure.445 The court rebuffs the customers’ efforts to
distinguish Hill on the basis that the “terms later” in that case came
at the same time as delivery.446 It finds that the length of time
between the two events is not dispositive on the issue of whether
the “terms later” are part of the parties’ agreement.447 “The more
controlling issue is the economic and practical considerations
involved in selling services to mass consumers which make it
acceptable for terms and conditions to follow the initial
transaction,”448 citing ProCD and quoting approvingly from Hill
the argument about the “droning voice” and its conclusion that
“[c]ustomers as a group are better off”449 when sellers disclose
terms after the purchase. “Practical business realities make it
unrealistic to expect DirecTV, or any television programming
service provider for that matter, to negotiate all of the terms of
their customer contracts, including arbitration provisions, with

442

Hillman, supra note 5, at 743. “In a rolling contract, a consumer orders
and pays for goods before seeing most of the terms, which are contained on or in
the packaging of the goods. Upon receipt, the buyer enjoys the right to return the
goods for a limited period of time.” Id. at 744.
443
499 U.S. 585 (1991); see supra note 67 and accompanying text
(demonstrating the holding in that case rested on the stated assumption that the
Shutes had knowledge of the terms prior to making their purchase).
444
Birschoff, 108 F. Supp. at 1105.
445
Id. at 1101.
446
Id. at 1105-06.
447
Id. at 1105.
448
180 F. Supp. 2d at 1105. (emphasis added).
449
Id.
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each customer before initiating service.”450
The bottom line is that it is not practical to require mass
marketers of services to do what other sellers of services have
always been required to do—state the terms on which they are
willing to sell as part of their offers. For the court it is as though
the objective theory of contract formation is nothing more than an
archaic relic, and as though the moral authority for courts to
enforce promises, derived from objectively judged assent in order
to protect reasonable expectations, is a mere nicety that can be
ignored for practicality’s sake.
G. Lozano v. AT&T Wireless
A few months later, in Lozano v. AT&T Wireless, another
California district court applied the “terms later” rule of
ProCD/Hill in a services case.451 This time the context was a
cellular service transaction in which the service provider first
disclosed a mandatory arbitration term after the purchaser had
signed a service plan.452 Its terms appeared in a welcome guide
within the box containing the newly purchased phone to be used
with the service.453
The service provider asserted that plaintiff had received a rate
plan brochure that stated service “is subject to the Terms and
Conditions contained in your . . . Welcome Guide, which is
included with your phone or available at point-of-purchase.”454
That latter phrase suggests that the case might not strictly have
been one of “terms later.” If the terms were actually and
reasonably available for inspection prior to the purchase decision,
and the purchaser simply chose to not read them, the purchaser
might be held bound by such terms under traditional contract
principles.455
The court, however, taking the lead from Bischoff, does not
450
451
452
453
454
455

Id. (emphasis added).
216 F. Supp. 2d 1071 (C.D. Cal. 2002).
Id. at 1073.
Id.
Id. (emphasis added).
FARNSWORTH, supra note 132, at § 4.26.
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choose that path. Rather, it simply begins with its conclusion “that
providing customers with terms and conditions after an initial
transaction is acceptable, and that such terms and conditions are
enforceable, including arbitration clauses.”456 Relying heavily on
Bischoff and its extensive quotations from ProCD and Hill, the
court embraces the “economic and practical aspects of selling
services to mass customers” rationale and the rationale that
“[c]ustomers as a group are better off” with “terms later.”457 It
applies to a cellular telephone service provider the Bischoff court’s
conclusion that vendors cannot realistically negotiate all of the
contract terms before initiating service.458 For the Lozano court,
perceived “practical business realities” trump any legal or
economic considerations to the contrary.459
Several other courts have made favorable reference to the
“terms later” rule of ProCD/Hill in cases that did not involve clear
fact settings of order by a consumer, full payment and then
delivery with new terms.460 A few others have distinguished
456

216 F. Supp. 2d at 1073.
Id. (quoting Bischoff, 180 F. Supp 1097, 1105 (C.D. Cal. 2002)).
458
Id.
459
See also Scott v. Bell Atlantic Corporation, 726 N.Y.S.2d 60, 63 (N.Y.
App. Div. 2001). In yet another services case in the telecommunications realm,
the New York Supreme Court, Appellate Division, relies upon the ProCD/Hill
“terms later” rule earlier embraced by Brower, to hold subscribers to a high
speed internet service are bound by disclaimer of warranties first disclosed to
them on an installation CD-ROM provided by Bell Atlantic after subscribing to
the service. Id. at 63. The subscribers contended that it was possible to use the
service without having actually read the terms and conditions. The court rebuffs
that contention on two grounds. Id. The pleadings did not allege that any of the
subscribers used the service without reading the terms, “and, with regard to the
location or conspicuousness of the terms and conditions within the installation
package, it has been held that such does not impair the enforcement of the
agreement,” citing the trilogy. Id. at 64. The Scott court thus treats those cases as
teaching the unimportance of not only the timing of the disclosure but also of the
actual likelihood it will be noticed by the purchaser. Like the decision in
Westendorf, it confirms that assent for purposes of binding a purchaser to “terms
later” is purely fictional at best.
460
See Goetsch v. Shell Oil Co., 197 F.R.D. 574, 577-78 (W.D.N.C. 2000)
(finding plaintiff credit cardholder agreed to an amendment to his credit card
agreement limiting his ability to arbitrate class actions because plaintiff did not
457
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ProCD/Hill.461 With respect to the latter, it is not clear whether the
courts felt it necessary to distinguish them on the belief that they
were good law, or whether it was just easier to distinguish them
than to refute the erroneous position for which they stand.
H. Licitra v. Gateway, Inc.
Except for the United States District Court for the District of
Kansas, in Klocek v. Gateway, Inc.,462 the only other court
expressing criticism of ProCD/Hill appears to be the New York
City Civil Court in Licitra v. Gateway, Inc.463 Confronted with the
controlling authority in its jurisdiction that had fully embraced
ProCD/Hill,464 the court in Licitra pays deference to the
conclusion that the contract was not formed until the time for
rejection had passed, but refuses to hold that such conclusion
compels the inclusion of the arbitration term, finding to enforce it
would be contrary to the public policy of the state of New York 465
and also UCC section 2-207.466 The court cogently notes:
cancel his account after receiving notification of the amendment, but continued
to use the card); Stiles v. Home Cable Concepts, 994 F. Supp. 1410 (M.D. Ala.
1998) (upholding arbitration clause in an amendment to plaintiff’s cardholder
agreement despite plaintiff not signing the amendment); Hunt v. Up North
Plastics, 980 F. Supp. 1046 (D. Minn. 1997) (finding plaintiff agreed to
arbitration clause incorporated in invoices because failed to reasonably object to
the clause); Boyd v. Homes of Legend, 981 F. Supp. 1423 (M.D. Ala. 1997)
(upholding arbitration clause in an agreement “subject to specific terms to be
decided at delivery” and that plaintiff assented to arbitration clause upon signing
purchase agreement when delivery of plaintiff’s mobile home was made).
461
See Specht v. Netscape Communs. Corp., 306 F.3d 17 (2d Cir. 2002);
Mattingly v. Hughes Elecs. Corp., 810 A.2d 498 (Md. Ct. Spec. App. 2002).
462
104 F. Supp. 2d 1332 (D. Kan. 2000).
463
734 N.Y.S.2d 389 (N.Y. Civ. Ct. 2001).
464
Brower v. Gateway 2000, Inc., 676 N.Y.S.2d 569 (N.Y. App. Div.
1988).
465
734 N.Y.S.2d at 393-97.
466
Id. at 396.
Finally, assuming that the UCC applies to the transaction, under UCC
2-207 in New York, between merchants, new terms in a written
confirmation do not become part of the parties’ agreement if they
materially alter the terms of the agreement . . . and it has been held that

BERNMACRO2.DOC

4/23/2004 1:12 PM

“TERMS LATER” CONTRACTING

771

The first issue presented is whether or not a contract
exists between the parties and, if so, what are the terms of
the contract? Common sense tells us that if you pay money
and receive a product in return, a contract has been
created. The unique issue with the purchase of computers is
that there is no negotiation of the terms of the agreement.
The written “Agreement” arrives with the product and by
retaining the computer for 30 days, the consumer consents
to be bound by the terms of the entire writing. As cited
above, courts have held this procedure creates a binding
agreement between the parties. But in the words of Ira
Gershwin, “It ain’t necessarily so.”
Accepting these holdings as being applicable, if the
defendant, as a term and condition of filing a claim,
required the consumer to sing “O Sole Mio” in Yiddish
while standing on his or her head in Macy’s window, only
Mandy Patinkin would qualify to object to the receipt of
defective equipment. This cannot be so. What these
decisions must mean is that a contract has been formed
with the price, the equipment and time of delivery agreed
to, but almost nothing else. All other terms of the
“Agreement” proposed by the computer company must be
subject to interpretation by the courts as being additional
terms because, if not, they might conflict with state law or
be against public policy. . . .
....
. . .The Court, in Brower, applied the Marie Antoinette
“let them eat cake” defense when it determined that this is
not a “take it or leave it” situation and, therefore, not a
contract of adhesion because the consumer has 30 days to
an arbitration clause is presumptively a material alteration when
introduced as an additional term. . . If both parties are not merchants,
such as this case where there is a merchant-seller and consumerpurchaser, additional terms are to be construed to be proposals for
additions to the contract and therefore must be specifically agreed to by
the other party in order to be binding. . . .
Id. (citations omitted).

BERNMACRO2.DOC

772

4/23/2004 1:12 PM

JOURNAL OF LAW AND POLICY

reject the item and return the merchandise and has the
ability to purchase the equivalent equipment from another
vendor. Is this a real option or only a paper one?467
One must applaud the courage of the Licitra court in the face of
the Brower precedent. One can only wonder why other courts,
especially those which were not restricted by controlling precedent
as it was, could not also see and reject the nonsense of
Easterbrook’s “common sense” and his clear misapplication of the
law, or, if they saw it, why they lacked the will to stand against it.
That a number of courts have expressly embraced Easterbrook’s
rationale and his “terms later” rule is astounding in light of its utter
lack of legal, economic, or moral foundation.
V. BAD FRUIT—UCITA
Easterbrook’s ProCD opinion was the first judicial affirmation
of the “terms later” that was being vigorously pressed by industry
groups in the drafting process of UCC Article 2B468 and what
ultimately came to be the free-standing UCITA.469 ProCD, for the
first time, gave the appearance of legal legitimacy to the “terms
later” method of transacting business; and henceforth provided the
“legal” authority argument for its proponents in their continued
efforts to reflect that principle in UCC Article 2B and the
UCITA.470
467

Id. at 391 (emphasis added).
Linda J. Rusch, A History and Perspective of Revised Article 2: The
Never Ending Saga of a Search for Balance, 52 SMU L. REV. 1683 (1999);
Richard E. Speidel, Introduction to Symposium on Proposed Revised Article 2,
54 SMU L. REV. 787 (2001).
469
Rusch, supra note 468, at 1686 n.10.
470
ProCD and Hill made their first appearance in the January 20, 1997
draft of UCC 2B, with the drafting committee’s approvingly referring to them in
Reporter’s note 2 to 2B’s Mass Market Licenses provision. Note 2 stated, in
pertinent part:
With respect to single form, shrink wrap cases, while the cases split, in
situations dealing with single form settings involving shrink wrap
licenses, no appellate case law rejects the contract-based enforceability
of the forms and recent cases generally support it. See Hill v. Gateway
2000, Inc., 1997 WL 2809 (7th Cir. 1997); ProCD, Inc. v. Zeidenberg,
468
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A. History
In spite of vigorous opposition from a host of groups, on July
29, 1999, the National Conference of Commissioners on Uniform
State Laws (NCCUSL) promulgated the Uniform Computer
Information Transactions Act (UCITA) for introduction to the state
legislatures.471 The project had begun in earnest in 1995 in
response to objections by the Business Software Alliance to the
inclusion of software under the larger project to revise Article 2 of
the Uniform Commercial Code.472 At that time the executive
86 F.3d 1447 (7th Cir. 1996); Arizona Retail Systems, Inc. v. Software
Link Inc., 831 F. Supp. 759 (Ariz. 1993).
The Nat’l Conference of Comm’rs on Uniform State Laws, Commercial Code
Article 2B, Jan. 20, 1997, available at http://www.law.upenn.edu/bll/ulc/
ulc_frame.htm (last visited November 13, 2003). The Reporter’s suggestion that
Arizona Retail is support for enforcing shrink-wrap terms not disclosed until
after purchase was erroneous. See supra notes 114-16.
471
See, e.g., Cem Kaner, Software Engineering and UCITA, 18 J.
MARSHALL J. COMPUTER & INFO. L. 435, 440-44 (1999) (identifying various
groups in opposition to UCITA including forty-five state attorneys general, the
staff of the Federal Trade Commission, Society for Information Management,
retailers, fifty intellectual property law professors, the American Intellectual
Property Law Association, The Committee on Copyright and Literary Property,
the Communications and Media Law Committee, the Entertainment Law
Committee of the Association of the Bar of the City of New York, libraries,
trade associations representing the press, the Association for Computing
Machinery, the Institute for Electrical and Electronic Engineers (USA), the
American Society for Quality, the Independent Computer Consultants
Association, the Free Software Foundation and the Software Engineering
Institute.); David G. Mayhan & Patricia A. Fennelly, The Uniform Computer
Information Act: Ready Or Not, Here It Comes, 28-Dec. COLO. LAW. 63 (1999)
(recognizing the Motion Picture Association, the Recording Industry
Association of America and law professors of contracts and commercial law as
having spoken out in opposition to UCITA.); Joseph B. “Jobe” Tichy,
Comment, Computer Software Transactions in Washington State—What
Commercial Laws Can The State Provide For This Industry? Is UCITA The
Answer?, 37 GONZ. L. REV. 377, 385 (2001) (noting the Americans for Fair
Electronic Commerce Transactions also oppose UCITA on the basis of its unfair
nature towards consumers.).
472
Stephen Y. Chow, UCITA: A 1990’s Vision of E-Commerce, 18 J.
MARSHALL J. COMPUTER & INFO. L. 323, 324 (1999).
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committee of NCCUSL spun off a separate UCC Article 2B
designed as the “licensing spoke” of a proposed “hub and spoke”
Article 2. 473
The American Law Institute was highly critical of proposed
Article 2B for its failure to require pre-transaction disclosure of
terms, even in Internet transactions where such disclosure could
easily be made.474 In 1999 the ALI Council Ad Hoc Committee on
UCC Article 2B stated that, “[t]he provisions on assent to posttransaction terms are inconsistent with sound contract policy,”475
and that “[t]here is no good reason in contracts formed over the
Internet why the terms could not be made available to the potential
licensee through links on the relevant website at the time of
contracting, rather than supplied later.”476 Lacking ALI support for
Article 2B, NCCUSL in 1999 adopted the Article 2B product as a
freestanding statute dealing with transactions in computer
information, in the form of UCITA.477 NCCUSL never presented
the proposed statute to the ALI for its final approval.478 Nor did it
ever receive final approval from the American Bar Association, its
final effort in that regard being abandoned in February of 2003.479
473

Id.
See Jean Braucher, Motion to Disapprove Proposed Final Drafts of
Amendments to UCC Articles 2 and 2A, Presented to Members of the American
Law Institute 9 (May 1, 2003).
475
Id. (emphasis added).
476
Id.
477
Rusch, supra note 468, at 1686 n.10.
478
Richard E. Speidel, Revising UCC Article 2: A View From the Trenches,
52 HASTINGS L. J. 607, 611 (2001).
479
Press Release, Uniform Law Commissioners: UCITA Withdrawn From
ABA
Agenda
Without
Action
(February
10,
2003),
at
http://www.nccusl.org./nccusl/DesktopModules/NewsDisplay.aspx?ItemID=46.
In relevant part it stated:
A resolution concerning the Uniform Computer Information
Transactions Act (UCITA) which was before the American Bar
Association’s governing body, the House of Delegates, was withdrawn
today without consideration or substantive debate by the President of
the National Conference of Commissioners on Uniform State Laws
(NCCUSL). K. King Burnett, NCCUSL President and the
organization’s representative to the House, withdrew the resolution
474
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B. UCITA: Assent Expanded
Sections 112 and 113 of the UCITA introduce an expanded
concept of “manifestation of assent” as a necessary predicate to
binding purchasers to terms not disclosed by sellers until after
sellers have received payment and the products have been
delivered. Section 112, entitled “Manifestation of Assent,”
provides that a person manifests assent by “acting with knowledge
of, or after having an opportunity to review” the record or term.480
Section 113, entitled “Opportunity to Review,” provides that a
person has the opportunity to review a record or term even if it is
“available for review only after a person becomes obligated to pay
or begins its performance” if he has a right to return the item if he
rejects the term. 481 Comment c. to section 113 states: “The right to
approving UCITA, citing requests by a number of ABA sections and
leaders to defer an extensive debate on the floor over the substantive
merits of the Uniform Act. “When it became evident that a clear
consensus on the act was unlikely to emerge, we were advised by a
number of ABA Section officers and other leaders that the members of
the House of Delegates would prefer not to take a formal position on
UCITA, for or against, at this time. We withdrew the act from
consideration in response to this advice.”
Id.
480

Uniform Computer Information Transactions Act § 112, at
http://www.law.upeen.edu/bll/ulc/ulc_frame.htm(2002) [hereinafter UCITA]
(emphasis added). In pertinent part Section 112 provides:
(a) [How person manifests assent.] A person manifest assent to a record
or term if the person, acting with knowledge of, or after having an
opportunity to review the record or term or a copy of it . . . (2)
intentionally engages in conduct or makes statements with reason to
know that the other party or its electronic agent may infer from the
conduct or statement that the person assents to the record or term . . . .
Id. (emphasis added).
481
UCITA § 113 (emphasis added). In pertinent part Section 113 provides:
(a) [Manner of availability generally.] A person has an opportunity to
review a record or term only if it is made available in a manner that
ought to call it to the attention of a reasonable person and permit
review. . . . (c) [When right of return required.] If a record or term is
available for review only after a person becomes obligated to pay or
begins its performance, the person has an opportunity to review only if

BERNMACRO2.DOC

776

4/23/2004 1:12 PM

JOURNAL OF LAW AND POLICY

return creates a situation where meaningful assent can occur.”482
Section 202 of the UCITA, entitled “Formation in General,”
and its comment 4, embrace the layered or rolling contract concept
to bind purchasers to terms first disclosed only after payment for
and receipt of the product.483 Comment 4 states: “This subsection
lays a foundation for the layered contracting that typifies many
areas of commerce and is recognized in Uniform Commercial
Code Section 2-204 (1998 Official Text), as well as in the common
law and practice of most States.”484 This is an obvious reference to
Easterbrook’s ProCD opinion, the first to distort section 2-204 and
the common law in this fashion, and to its progeny, albeit without

it has a right to a return if it rejects the record. . . .
Id.
482

UCITA § 113, cmt. 2.
UCITA § 202. In pertinent part Section 202 (a) provides: “A contract
may be formed in any manner sufficient to show agreement, including offer and
acceptance, or conduct of both parties or operations of electronic agents which
recognize the existence of a contract.” Id. (emphasis added).
484
UCITA § 202 cmt. 4. That comment provides, in pertinent part:
This subsection lays a foundation for the layered contracting that
typifies many areas of commerce and is recognized in Uniform
Commercial Code § 2-204 (1998 Official Text), as well as in the
common law and practice of most States. This foundation is further
developed in Sections 208 [Adopting Terms of Records], 209 [MassMarket License], 304 [Continuing Contractual Terms], and 305 [Terms
to be Specified]. . . . Contract formation is often a process, rather than
a single event. A rule that a contract must arise at a single point in time
and that this single event defines all the terms of the contract is
inconsistent with commercial practice. Contracts are often formed over
time; terms are often developed during performance, rather than before
performance occurs. Often, parties expect to adopt records later and
that expectation itself is the agreement. Rather than modifying an
existing agreement, these terms are part of the agreement itself. . . .
During the time in which terms in a layered contract are developed or
to be proposed, it is not appropriate to the [sic] apply default rules of
this Act. . . .In layered contracting, the agreement is that there are no
terms on the undecided issues until they are made express by the
parties. Applying a default rule would be applying the rule despite
contrary agreement, rather than when no such agreement exists.
Id. (emphasis added).
483
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express citation in this comment.
The reference is explicit in comments to subsequent sections.
Section 208 of the UCITA, entitled “Adopting Terms of Records,”
provides in subsection (1) that a party “adopts the terms of a
record, including a standard form, as to the terms of the contract if
the party agrees to the record, such as by manifesting assent.”485
When linked with sections 112 and 113 regarding assent after one
has opportunity to review later supplied terms, section 208(1)
would appear sufficient to fully bind purchasers in settings like that
in ProCD. Lest there be any doubt, section 208(2), entitled “Later
terms,” is explicit on the matter, stating, “[t]he terms of a record
may be adopted after beginning performance or use if the parties
had reason to know” that other terms that could not have been
reviewed earlier would be provided later.486 Comment 3 to section
208 states that “subsection [2] reflects the reality of layered
contracting,” noting “many transactions involve a rolling or
layered process,” and expressly adopting the rule of ProCD and
one of its progeny.487 Comment 5 to section 208 is explicit that
“subsection [2] “applies in the mass market.”488
485

UCITA § 208(1) (emphasis added).
UCITA § 208(2). That subsection provides, in pertinent part:
[Later terms.] The terms of a record may be adopted after beginning
performance or use if the parties had reason to know that their
agreement would be represented in whole or part by a later record to be
agreed on and there would not be an opportunity to review the record
or a copy of it before performance or use begins. . . .
Id. (emphasis added).
487
UCITA § 208(2), cmt. 3 (emphasis added). Comment 3 provides:
3. Later Terms: Layered Contracting. Subsection (b) [sic] reflects the
reality of layered contracting. While some contracts are formed and
their terms defined at a single point in time, many transactions involve
a rolling or layered process. The commercial expectation is that terms
will follow or be developed after performance begins. This Act rejects
cases that narrowly treat contracting as a single event despite ordinary
practice. It adopts a rule in cases that recognize that contracts are often
formed over time. See, e.g., ProCD, Inc. v. Zeidenberg, M.A.
Mortenson Co., Inc. v. Timberline Software Corp.
Id.
488
UCITA § 208(2) cmt. 3.
486
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Section 209 of the UCITA, entitled “Mass-Market License,”
provides that a party may adopt the terms of a mass-market license
by manifesting assent thereto “before or during the party’s initial
performance or use of or access to the information.”489 This, of
course, is the very setting presented in the typical shrink-wrap
transaction. Comment 5 to section 209 elaborates the point,
explicitly relying on ProCD and its progeny, stating with respect to
the effect of terms presented after initial agreement:
Mass-market licenses may be presented after initial
general agreement from the licensee. In some distribution
channels this allows a more efficient mode of contracting
between end users and remote parties; this is especially
important where the remote party controls copyright or
similar rights in the information. . . .
Most courts under current law enforce contract terms
that are presented and assented to after initial agreement
[citing Carnival Cruise Lines, ProCD, Hill v. Gateway,
Brower v. Gateway, Mortenson, and I. Lan Systems, and
parenthetically noting I. Lan’s observation that] “StepSaver once was the leading case on shrinkwrap agreements.
Today that distinction goes to . . . ProCD . . . . ‘Money
now, terms later’ is a practical way to form contracts,
especially with purchasers of software.”490
Section 304 of the UCITA, entitled “Continuing Contractual
Terms,” is another section resting on the foundation of layered
contracting. It presents the opportunity for a mass-market seller to
reserve the right to change terms of the contract in the future.491
489

UCITA § 209(a) (emphasis added). That section provides, in pertinent
part: “Adoption of the terms of a mass-market license under Section 208 is
effective only if the party agrees to the license, such as by manifesting assent,
before or during the party’s initial performance or use of or access to the
information.” Id.
490
UCITA § 209, cmt. 5. (emphasis added).
491
UCITA § 304. Section 304 provides in pertinent part:
(a) Terms of an agreement involving successive performances apply to
all performances, even if the terms are not displayed or otherwise
brought to the attention of a party with respect to each successive
performance, unless the terms are modified in accordance with this
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The seller could first present that reservation only after payment,
and it could be made effective by the “assent” permitted by
Sections 112 and 113. When the seller asserts this reserved right,
and presents a change in terms to the other party, the latter has no
right to reject the change and continue with the terms of the
original contract. Rather, the change, if proposed in good faith,
becomes part of the contract unless the one to whom it is proposed
can show that it “alters a material term” and that his determination
that it is unacceptable is made in good faith—in which case, the
party to whom the change is unacceptable can avoid it only by
terminating the contract as to future performances.
Section 305 of the UCITA, entitled “Terms to be Specified,” is
likewise founded on the layered contracting theory.492 Among
other things, it assures that an agreement such as one authorized by
section 304 reserving to one party the right to unilaterally change
the terms of the contract in the future will not cause the contract to
be invalid.493
C. Opposition to UCITA
UCITA and its predecessor, proposed UCC Article 2B, have
been vigorously opposed on a variety of grounds and by a host of
[Act] or the contract. (b) If a contract provides that terms may be
changed as to future performances by compliance with a described
procedure, a change proposed in good faith pursuant to that procedure
becomes part of the contract if the procedure: (1) reasonably notifies
the other party of the change; and (2) in a mass-market transaction,
permits the other party to terminate the contract as to future
performance if the change alters a material term and the party in good
faith determines that the modification is unacceptable.
Id.
492

See supra note 487.
UCITA § 305. Section 305 provides in pertinent part:
An agreement that is otherwise sufficiently definite to be a contract is
not invalid because it leaves particulars of performance to be specified
by one of the parties. If particulars of performance are to be specified
by a party, the following rules apply: (1) Specification must be made in
good faith and within limits set by commercial reasonableness.
493

Id.
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individuals and organizations.494 For example, thirteen attorneys
general and the Administrator of the Georgia Fair Business
Practices Act jointly registered their written opposition to
NCCUSL’s promulgating UCITA, noting that its rules “thwart the
common sense expectations of buyers and sellers in the real
world,” and reflect policy choices that “almost invariably favor a
relatively small number of vendors to the detriment of millions of
businesses and consumers who purchase computer software and
subscribe to internet services.”495 A group of forty-five law
professors also voiced their opposition in a letter to the President
of NCCUSL and its Commissioners on the eve of NCCUSL’s
promulgating the UCITA. The letter notes, among other things,
that “UCITA is out of step with modern commercial contract

494

See, e.g., Amelia H. Boss, Taking UCITA On The Road: What Lessons
Have We Learned?, 7 ROGER WILLIAMS U. L. REV. 167, 206 (2001) (criticizing
UCITA’s authorization of anticompetitive terms preventing reverse
engineering); Braucher, supra note 5, at 1837-43, 1852-59 (criticizing delayed
disclosure of terms as deceptive acts and a violation of FTCA § 5); Chow, supra
note 472, at 324 (stating that UCITA is “stuck in the 1992-1995 model of
making terms available in the retail market only after a purchaser paid for the
product and opened the box holding the software”); James S. Heller, UCITA:
Still Crazy After All These Years, and Still Not Ready for Prime Time, 8 RICH.
J.L. & TECH. 5, 56-58 (2001) (expressing concern over UCITA’s threat to fair
use of copyrighted material); Jeffrey A Modisett & Cindy M. Lott, Cyberlaw
and E-commerce: A State Attorney General’s Perspective, 94 NW. U. L. REV.
643, 651 (2000) (stating that UCITA “stacks the deck against consumers”);
Kaner, supra note 471, at 440-45 (criticizing UCITA as permitting publishers to
eliminate competition from used software by barring consumers from
transferring used copies of the software they buy); Jeffrey M. Rosenfeld, Spiders
and Crawlers and Bots, Oh My: Efficiency and Public Policy of Online
Contracts That Restrict Data Collection, 2002 STAN. TECH. L. REV. 3, 45 (2002)
(criticizing UCITA’s treatment of preemption issue); Pratik A. Shah, Intellectual
Property: A. Copyright: 5. Preemption: a) Contract enforceability: The Uniform
Computer Information Transactions Act, 15 BERKELEY TECH. L.J. 85, 92-96
(exploring consumer protection concerns).
495
Letter from the Attorneys General of Connecticut, Idaho, Indiana, Iowa,
Kansas, Maryland, Nevada, New Mexico, North Dakota, Oklahoma,
Pennsylvania, Vermont, Washington and the Administrator of the Georgia Fair
Business Practices Act to Gene Lebrun, President, National Conference of
Commissioners on Uniform State Laws (July 23, 1999).
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law.”496
Consumers Union, the nonprofit publisher of Consumer
Reports magazine, was also among the many groups registering
opposition to the adoption of UCITA by NCCUSL. It noted,
among other things, that UCITA “is fundamentally unbalanced,” is
“riddled with loopholes favoring license drafters,” “interferes in a
wholesale way with all other applicable state statutes on four key
issues,” including consent and agreement, and “turns upside-down
the Conference’s long tradition of deferring to state consumer
protection law.”497
496

Letter from forty-five professors of contracts and commercial law in
Opposition to UCITA to President Gene Lebrun and Other Commissioners,
National Conference of Commissioners on Uniform State Laws (July 16, 1999)
(emphasis added). The professors pertinently stated:
UCITA . . [makes] it very easy for a vendor to escape default rules
without meaningful assent by the other party. Although UCITA Section
112 defining “manifesting assent” is unclear, judging from the
Reporter’s Notes, the intent seems to be that a business organization’s
employee who opened a shrinkwrap package or clicked through terms
while installing software would “manifest assent” to the vendor’s
terms. . . . Even if a purchaser negotiated terms in advance of delivery,
it would have to be concerned that those terms might be changed by
shrinkwrap or clickwrap terms that came with the product.
....
In short, UCITA’s contract rules are not needed to protect software
makers against copying or to allow them to limit use in reasonable
ways. Indeed, UCITA’s contracting rules govern all terms, making it
easy for publishers to get all the form terms they desire, for example
excluding all warranties of quality, without meaningful assent by the
other party. They also protect software vendors from having to honor
oral agreements actually made. This one-sided approach even extends
to permitting vendors to use a term in shrinkwrap or clickwrap to give
themselves power to keep changing material terms unilaterally. UCITA
Section 304. This section misuses the terms “modified” and
“modification” to refer to unilaterally-dictated changes, rather than the
usual meaning of modification, a change agreed to by both parties.
Professor Perillo has it exactly right when he describes UCITA as a
“command and control” regime.
Id.
497

Letter from Gail Hillebrand, Senior Attorney at the West Coast
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A year and a half earlier, while UCITA was still in the UCC
Article 2B format process, the Subcommittee on Proposed UCC
Article 2B of the ABA Section on Science and Technology
expressed its opposition to the “terms later” approach of UCC
Article 2B, particularly in the context of mass-market licenses.498 It
noted that “[l]icensors frequently include provisions in mass
market licenses to impose restrictions or limitations which they
know would discourage sales if they were disclosed prior to
purchase,” and that “a statutory ‘right of return’ does not give
adequate protection to a licensee who has expended time and
effort to shop for and purchase a product in reliance on
promotional materials which conceal material aspects of the
product and the terms governing its use.”499 It concluded: “[i]n
sum, we believe that a statute that permits a licensor to eliminate
virtually all of its obligations and impose significant use
restrictions without effective advance disclosure only encourages
sharp practice and tends to reduce the customer confidence that is
essential to the functioning of a mass market.”500
D. UCITA “Terms Later” Contra Fundamental Principles of
Justice
UCITA also violates fundamental principles of justice.501 In
particular, it violates the tsedeq principle in that it replaces
common law and statutory law that protects reasonable
expectations with a rule that defeats reasonable expectations and
protects unreasonable ones. It thus does not constitute a righteous
moral standard. It also violates the mishpat principle of
evenhanded (impartial) treatment of all in that it is premised upon
favoritism of sellers over buyers in all transactions to which it
Regional Office of Consumers Union, to each Uniform Law Commissioner
(July 21, 1999). (emphasis added).
498
Letter from the Subcommittee on Proposed UCC Article 2B of the ABA
Section on Science and Technology to the Drafting Committee of UCC Article
2B (January 29, 1998).
499
Id.
500
Id.
501
Bern, supra note 247; see also supra text accompanying notes 340-45.
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applies, permitting sellers to dictate after the sale the terms on
which they will be bound, apparently upon the utilitarian
presumption that this will be best for society.
Fortunately, this abrogation of fundamental principles of
justice was ultimately thwarted. Although versions of UCITA
obtained quick passage in Maryland502 and Virginia,503 it could not
garner support from any other state legislature. Some states
responded with “bomb shelter” statutes,504 anti-UCITA statutes to
prevent UCITA from governing any computer information
transaction contract within their borders.505 Facing continued
overwhelming opposition even to its attempts to make UCITA
more palatable, NCCUSL discharged its standby committee of the
UCITA at its annual meeting on August 1, 2003.506 The press
release announcing the discharge of the standby committee,
continued: “We have determined to focus the Conference’s
energies on the items related to our larger agenda and not expend
any additional Conference energy or resources in having UCITA.”
With that, NCCUSL’s effort to promote its ill-conceived UCITA
thankfully came to an end but not until after it, and the powerful
industry lobby it had galvanized, had contaminated the Article 2
revision process.
VI. BAD FRUIT—PROPOSED ARTICLE 2 AMENDMENTS
Some of the proposed amendments to UCC Article 2 are yet
additional bad fruit from ProCD/Hill’s bad seed.507 In particular,
502

MD. CODE ANN., Maryland Uniform Computer Information Transfer
Act §22-211 (2002).
503
VA. CODE ANN. § 59.1-505.6 (Michie 2003).
504
IOWA CODE § 554D.104 (2003); N.C. GEN. STAT. § 66-329 (2002); W.
VA. CODE § 55-8-15 (2003).
505
Brian D. McDonald, V. Business Law: B. Computer Information: a)
Contract Enforceability: The Uniform Computer Information Transactions Act,
16 BERKELEY TECH. L.J. 461, 463 (2001). See also, David A. Szwak, Uniform
Computer Information Transactions Act [U.C.I.T.A.]: The Consumer’s
Perspective, 63 LA. L. REV. 27, 29 (2002).
506
Press Release, U.C.I.T.A. Standby Committee is Discharged (Aug.1,
2003).
507
These Proposed Amendments to UCC Article 2 were approved by the
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the proposed amendments to sections 2-204, 2-211, and 2-207
sprout directly from it and the appearance of legal legitimacy the
decisions gave to business interests who pressed hard for
imposition of their will in the drafting process, as they had in the
drafting process of Article 2B and UCITA.508
A. Proposed Sections 2-204 and 2-211(4): Validating “Terms
Later” under the Guise of Adapting to Technological
Change
The proposed amendments to UCC section 2-204 adopt
ProCD’s conclusion that clicking through messages on a screen by
the purchaser of software in order to load or use that software is
agreement to whatever those messages state.509 Proposed comment
National Conference of Commissioners on Uniform State Laws at its annual
meeting in August of 2002 and by the American Law Institute at its meeting on
May 13, 2003. The amendments referred to in this article are from the August
2002 Final Draft adopted by NCCUSL at its annual meeting in August 2002,
with the portions underlined in the notes infra indicating the changes proposed
to existing Article 2. They may be accessed online at The National Conference
of Commissioners on Uniform State Laws, Drafts of Uniform and Model Acts,
Official Site, http://www.law.upenn.edu/bll/ulc/ulc_frame.htm (last visited
November 13, 2003).
508
See supra note 468 and accompanying text.
509
U.C.C. § 2-204 (2002) (Proposed Draft).
FORMATION IN GENERAL. (1) A contract for sale of goods may be
made in any manner sufficient to show agreement, including offer and
acceptance, conduct by both parties which recognizes the existence of
such a contract, the interaction of electronic agents, or the interaction of
an electronic agent and an individual. (2) An agreement sufficient to
constitute a contract for sale may be found even though the moment of
its making is undetermined. (3) Even though one or more terms are left
open a contract for sale does not fail for indefiniteness if the parties
have intended to make a contract and there is a reasonably certain basis
for giving an appropriate remedy. (4) Except as otherwise provided in
Sections 2-211 through 2-213, the following rules apply:(a) A contract
may be formed by the interaction of electronic agents of the parties,
even if no individual was aware of or reviewed the electronic agents’
actions or the resulting terms and agreements. (b) A contract may be
formed by the interaction of an electronic agent and an individual
acting on the individual’s own behalf or for another person. A contract
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5 makes explicit that subsection (4)(b) “substantiates an
anonymous click-through transaction.”510 It notes:
The requisite intent to contract by the individual is found
by the acts of the individual that the individual has reason
to know will be interpreted by the machine as allowing the
machine to complete the transaction or performance, or that
will be interpreted by the machine as signifying acceptance
on the part of the individual.511
Of course the machine that is likely to be interpreting the
keystrokes of the purchaser of the software is the purchaser’s own
computer. For purposes of “interpretive ability,” the owner’s
computer is deemed capable of interpreting his keystrokes in an
effort to load or to use the software he has already paid for as
meaning he accepts the new terms. Still, adding a new subsection
(4) to the proposed amended section 2-211 makes clear that his
computer is deemed to be not capable of interpreting any other
keystrokes he makes, such as “I R-E-J-E-C-T T-H-E-S-E N-E-W
T-E-R-M-S.”512
Perhaps in an effort to allay fears about the impact of amended
section 2-204, or perhaps to just strategically understate its impact,
the proposed comment notes that “[t]his intent is only found,
though, when the individual is free to refuse to take the actions that
the machine will interpret as acceptance or allowance to complete
is formed if the individual takes actions that the individual is free to
refuse to take or makes a statement that the individual has reason to
know will: (i) cause the electronic agent to complete the transaction or
performance; or (ii) indicate acceptance of an offer, regardless of other
expressions or actions by the individual to which the electronic agent
cannot react.
Id. (underlined material is proposed amended language).
510
U.C.C. § 2-204 prop. cmt. 5 (2002) (Proposed Draft).
511
Id.
512
U.C.C. § 2-211(4) (2002) (Proposed Draft). That section provides:
(4) A contract formed by the interaction of an individual and an
electronic agent under Section 2-204(4)(b) does not include terms
provided by the individual if the individual had reason to know that the
agent could not react to the terms as provided.
Id. (underlined material is proposed amended language).
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the transaction.”513 Then it gives the example of a common
Internet transaction where the seller presents the terms before the
purchaser or user has made any commitment at all,514 atypical of a
“terms later” setting such as ProCD or Mortenson. But subsection
4(b) also applies to validate, as did ProCD and its shrink-wrap case
law progeny, and as does UCITA, the click-on as assent in pure
“terms later” settings.515 In such settings, based on the relevant
economic considerations and considerations of human behavior
noted above, one must ask realistically how “free” is the individual
to refuse to take key stroke actions? “Free,” only if it means it is
costless to give up the deal he had already made, return the
software, and engage in a new search for a substitute.
B. Section 2-207: Legitimizing “Terms Later” Contracting
The Prefatory Note to the August 2001 proposed Amendments
to Article 2 signals in a not very subtle way the affirmation of
ProCD/Hill’s terms later rule in proposed changes to section 2207.516 It states, “section 2-207 is amended to state the terms of
contract formed in any manner, not just those as to which there is a
battle of the forms.”517 This supports Easterbrook’s ProCD/Hill
premise that the current section 2-207 was confined to battle of the
forms settings; a premise contrary to the clear language of current
section 2-207 and its comments, and contrary to the decisional and
scholarly commentary on the matter prior to Easterbrook’s ProCD
decision.518
513

§ 2-204 prop. cmt. 5.
THE EMERGED AND EMERGING NEW UCC: AMENDMENTS TO UCC
ARTICLE 2SALES, § 2-204 prop. cmt. 5, 33 (American Law Inst. 2002).
515
Id. (providing that a purchaser advised that the transaction will be
completed by clicking “I agree” will be bound if purchaser had reason to know
that the click would be interpreted as acceptance of the terms).
516
Nat’l Conference of Comm’rs on Uniform State Laws, Amendments to
Uniform Commercial Code Article 2-Sales, Aug. 10-17, 2001, available at
http://www.law.upenn.edu/bll/ulc/ulc_frame.htm (last visited Nov. 13, 2003).
517
Id. (emphasis added).
518
THE EMERGED AND EMERGING NEW UCC: AMENDMENTS TO UCC
ARTICLE 2SALES, § 2-207 prop. cmt. 3, 37 (American Law Inst. 2002).
514
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The Prefatory Note also understates the significance of the
decision to move some of the language of the current section 2207(1) up into a new section 2-206(c). Proposed section 2-206(c)
pertinently provides, “[a] definite and reasonable expression of
acceptance in a record operates as an acceptance even if it contains
terms additional to or different from the offer.”519 That language
appears in the current section 2-207(1)520 in conjunction with the
current section 2-207(2)521 and had a two-fold impact.
First, it constituted a rejection of the common law mirror image
rule. Second, it established the “first-shot” rule that favored the
offeror by giving full effect to that language so that a definite
expression of acceptance that contained terms different from or
additional to those in the offer did operate as an acceptance of the
terms of the offer.522 Current section 2-207(2) prescribes the effect
of proposals for additional terms, precluding imposition of such
terms on a consumer absent express agreement to them by the
consumer.523 It also precludes imposition of additional terms that
materially alter the contract already formed on the basis of the
offeror’s terms in the case of transactions between merchants. 524
Referring to the repositioning of the language from section 2207(1) to proposed section 2-206(c), the Prefatory Note states,
“[t]he formation rule—that ‘a definite and seasonable expression
of acceptance’ operates as an acceptance even though it does not
mirror the offer—is set forth as an amendment to the section
dealing with offer and acceptance generally.”525 But it leaves
unsaid that the proposed rewrite of section 2-207 radically
transforms the meaning of the repositioned language from its
normal legal meaning and that which it has under current section
519

U.C.C. § 2-206(3) (2002) (Proposed Draft).
U.C.C. § 2-207(1) (1995).
521
See § 2-207(1)-(2).
522
See, e.g., FARNSWORTH, supra note 132, at § 3.21a.
523
See supra note 107 and accompanying text..
524
See supra note 108 and accompanying text.
525
See Nat’l Conference of Comm’rs on Uniform State Laws, 2001 Annual
Meeting Draft, Amendments to the Uniform Commercial Code Article 2-Sales,
Aug. 10, 2001, available at http://www.law.upenn.edu/bll/ulc/
ucc2/ucc0612.htm (last visited April 20, 2004).
520
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2-207. The proposed rewrite of section 2-207 effectively neuters
the normal legal effect of a definite expression of acceptance that
contains terms different from or additional to the terms of the offer.
Although the repositioned language still expressly states that such
expression of acceptance “operates as an acceptance,” proposed
section 2-207 does not recognize that such expression of
“acceptance” is an acceptance in the normal legal sense of the
exercise of a power that forms a contract on the basis of the terms
offered. Rather, an expression of “acceptance” may have no legal
significance beyond evidencing that the parties are in some sort of
a generic relationship sufficient to permit a court to treat it as a
contract for purposes of the court’s prescribing its terms under the
provisions of proposed section 2-207.
Proposed section 2-207 is indeed the card that trumps whatever
the reasonable belief of the offeror may be as to the terms of the
contract in instances where the offeree has made what appears to
be a definite expression of acceptance, albeit with different or
additional form terms.526 It also trumps whatever the reasonable
526

U.C.C. § 2-207 (2002) (Proposed Draft).
(1) A definite and seasonable expression of acceptance or a written
confirmation which is sent within a reasonable time operates as an
acceptance even though it states terms additional to or different from
those offered or agreed upon, unless acceptance is expressly made
conditional on assent to the additional or different terms. (2) The
additional terms are to be construed as proposals for addition to the
contract. Between merchants such terms become part of the contract
unless: (a) the offer expressly limits acceptance to the terms of the
offer; (b) they materially alter it; or (c) notification of objection to them
has already been given or is given within a reasonable time after notice
of them is received. (3) Conduct by both parties which recognizes the
existence of a contract is sufficient to establish a contract for sale
although the writings of the parties do not otherwise establish a
contract. In such case the terms of the particular contract consist of
those terms on which the writings of the parties agree, together with
any supplementary terms incorporated under any other provisions of
this Act. If (i) conduct by both parties recognizes the existence of a
contract although their records do not otherwise establish a contract, (ii)
a contract is formed by an offer and acceptance, or (iii) a contract
formed in any manner is confirmed by a record that contains terms
additional to or different from those in the contract being confirmed,
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belief of the offeror may be as to the terms of the contract in
instances where the offeree has made what appears to be an
unqualified acceptance but thereafter sends a writing with
additional or different terms. This is because proposed section 2207 makes no distinction among: (1) a contract established by
conduct although the records of the parties do not agree, (2) a
contract formed by an offer and acceptance, or (3) a contract
formed in any manner that is confirmed by a record that contains
terms additional to or different from those in the contract being
confirmed.527 All are treated on par and their terms are the:
(a) terms that appear in the records of both parties; (b)
terms, whether in a record or not, to which both parties
agree; and (c) terms supplied or incorporated under any
provision of this Act.528
As proposed comment 3 makes clear, subsection (b) is the
blank check given to the court to enable it to exercise its “wise
discretion” in determining the terms to which the parties
“agree.”529 That comment is explicit that the agreement
contemplated by the revision is not limited to an express
agreement. It notes, in pertinent part:
By inviting a court to determine whether a party
“agrees” to the other party’s terms, the text recognizes the
enormous variety of circumstances that may be presented
to a court under this section, and the section gives the court
greater discretion to include or exclude certain terms than
original Section 2-207 did. In many cases mere
performance should not be construed to be agreement to
terms in another’s record by one that has sent or will send
its own record with additional or different terms. . . . By the
the terms of the contract, subject to Section 2-202, are: (a) terms that
appear in the records of both parties; (b) terms, whether in a record or
not, to which both parties agree; and (c) terms supplied or incorporated
under any provision of this Act.
Id. (strikethrough shows current text) (underlined shows proposed text).
527
Id. § 2-206(3) (Proposed Draft).
528
Id.
529
Id. § 2-207 prop. cmt. 3 (Proposed Draft).
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same reasoning performance after an original agreement
between the parties (orally, electronically or otherwise)
should not normally be construed to be agreement to terms
in the other’s record unless that record is part of the
original agreement.
....
In some cases a court might find nonverbal agreement to
additional or different terms that appear in only one
record.

....
. . . There is a limitless variety of verbal and nonverbal
behavior that may be claimed to be an agreement to
another’s record. The section leaves the interpretation of
that behavior to the wise discretion of the courts.530
Thus, if an offeror submits a written offer to which the offeree
responds with what appears to be a definite expression of
acceptance, but with different or additional terms, the “contract”
formed by such acceptance is not necessarily the one that the
offeror offered. It will be for the court in its “wise discretion” to
determine whether some nonverbal conduct by the offeror should
be deemed to be agreement by the offeror to such terms. The “first
shot” favored position of the offeror under current section 2-207 is
rejected by the language of the proposed revision of section 2-207,
a matter explicitly noted in proposed comment 2.531 As noted
above, it has been the “first shot” preference of current section 2207 (1), coupled with section 2-207(2), that, prior to the distortion
530

Id. (emphasis added).
Id. § 2-207 prop. cmt. 2 (Proposed Draft). In pertinent part, that
comment provides:
This section applies only when a contract has been formed under other
provisions of Article 2. This section functions solely to define the terms
of the contract. When forms are exchanged before or during
performance, the result from the application of this section differs from
the original Section 2-207 and the common law in that this section
gives no preference to the first or the last form; it applies the same test
to the terms in each.
Id. (emphasis added).
531
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of section 2-207 by Easterbrook’s ProCD opinion, had protected
such an offeror from imposition of adverse terms included in the
form acceptance.
Likewise, under the proposed revision of section 2-207, if an
offeror buyer makes an offer by telephone that the offeree seller
orally accepts without qualification in that same conversation, it is
apparent that such an offeror cannot be sure at that moment that a
contract has been formed, or, if it has been formed, on what
“terms.” These matters must await potential future conduct by the
seller. If the seller presents “terms later” in a subsequent writing,
perhaps those will be the terms of the contract. Comment 3 says
that “performance after an original agreement between the parties
(orally, electronically or otherwise) should not normally be
construed to be agreement to terms in the other’s record.”532
Translation: In some cases mere performance may be construed to
be agreement to terms in another’s record. After all, the comment
also recognizes “a limitless variety of verbal and nonverbal
behavior that may be claimed to be an agreement to another’s
record.”533 Therefore a buyer’s retention of goods in the face of a
seller’s “terms later” provision declaring the same to be acceptance
could be deemed to be behavior signifying agreement, if that
appeared appropriate in the wise discretion of the court.
Further, the appropriateness of such a determination is fortified
by proposed comment 5, which legitimizes Hill’s distortion of
current section 2-207 and common law principles to bind a buyer
to a seller’s “terms later” in such a setting.534 Proposed comment
532

Id. § 2-207 prop. cmt. 3 (Proposed Draft) (emphasis added).
Id.
534
U.C.C. § 2-207 prop. cmt. 5 (Proposed Draft).
The section omits any specific treatment of terms on or in the container
in which the goods are delivered. Amended Article 2 takes no position
on the question whether a court should follow the reasoning in Hill v.
Gateway 2000, 105 F.3d 1147 (7th Cir. 1997) (Section 2-207 does not
apply to these cases; the “rolling contract” is not made until acceptance
of the seller’s terms after the goods and terms are delivered) or the
contrary reasoning in Step-Saver Data Systems, Inc. v. Wyse
Technology, 939 F.2d 91 (3d Cir.1991) (contract is made at time of oral
or other bargain and “shrink wrap” terms or those in the container
become part of the contract only if they comply with provisions like
533
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5’s assertion that “[a]mended Article 2 takes no position with
respect to whether a court should follow the reasoning in Hill v.
Gateway 2000 . . . or the contrary reasoning in Step-Saver Data
Systems, Inc. v. Wyse Technology” is pure sophistry.535 For the
“reasoning” of Step-Saver rested squarely upon current section 2207’s “first shot” rule that favored the offeror, which proposed
section 2-207 expressly rejects; and upon section 2-207(2)’s
prescription with respect to the treatment of additional terms, the
very language that proposed section 2-207 eliminates. The
proposed revision and its comments cut away the entire basis for
Step-Saver’s “reasoning.” Nothing in the language of proposed
section 2-207 or its proposed comments supports the “reasoning”
of Step-Saver, but everything in them accommodates the
“reasoning” of Hill’s terms later “rolling contract” analysis. After
much initial resistance to the aberration of ProCD/Hill’s “terms
later” doctrine,536 the drafters of the revision ultimately caved in.537
Section 2-207).
Id.
535

Id.
Rusch, supra note 468, at 1683-90; Speidel, supra note 478, at 614-17.
See, e.g., March 21, 1997 Draft subsection (a) of Section 2-206, “Consumer
Contracts, Records,” available at http://www.law.upenn.edu/bll/ulc/ulc_
frame.htm (providing: “[i]n a consumer contract, if a consumer agrees to a
record, any non-negotiated term that a reasonable consumer in a transaction of
this type would not reasonably expect to be in the record is excluded from the
contract, unless the consumer had knowledge of the term before agreeing to the
record”). Comment 1 to that draft section stated:
The question is when a consumer who agrees to a record, usually by
authentication or by conduct indicating assent to terms in the record,
[is] bound by the terms in the record? The answer in a consumer
contract under Section 2-206 is that the terms [sic] is excluded when a
term is not negotiated, a reasonable consumer in this type of transaction
would not expect it, and the consumer had no knowledge of the term
before the agreement. The ALI supported this principle by a 2 X 1
votes at the Annual Meeting in May, 1997.
Id. See also March 21, 1997 Draft comment 4 to Section 2-205 “Offer and
Acceptance in Formation of Contract,” available at http://www.law.upenn.
edu/bll/ulc/ulc_frame.htm (describing the ProCD and Hill cases and notes that
they “raise questions about the adequacy of the proposed contract formation
provisions,” one of which was “[d]oes Article 2 adequately neutralize the risk of
536
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Apparently for strategic reasons, they couched their capitulation in
terms designed to make it appear that they have merely raised
Hill’s pure distortion of the Code and common law principles to a
level of parity with decisions like Step-Saver that had accurately
applied them. Only the most naïve could believe the feigned
neutrality of the proposed revision on the issue of “terms later.”
C. Proposed Article 2’s Sanction of “Terms Later” Contra
Fundamental Principles of Justice
Proposed Article 2’s sanction of “terms later” violates
fundamental principles of justice.538 The click-through method of
assent to bind purchasers to “terms later” prescribed by sections 2204 and 2-211(4) mandates a fictitious assent, contrary to the
essence of justice based on truth. It violates the tsedeq principle in
that replaces a clear rule of law that protects reasonable
expectations with a rule that defeats reasonable expectations and
protects unreasonable expectations. It thus does not constitute a
righteous moral standard. It also violates the mishpat principle of
evenhanded (impartial) treatment of all in that it is premised on a
policy of favoritism toward sellers, permitting sellers to dictate
after the sale the terms on which they will be bound, apparently
upon the utilitarian presumption that this will be best for society.
The proposed revision of section 2-207 also violates three of
the four “Requisites for Law and Justice.”539 It violates the tsedeq
principle in two respects. First, it removes a clear rule of law that
guards against imposition of “terms later” and replaces it with a
non-rule. Second, it extends an invitation to courts to exercise their
“wise discretion” to state when and to what extent it deems parties
have agreed, and to even engage in multiple fictions for that
purpose. The first fiction is that no contract is formed when a
buyer orally orders goods and pays for them and the seller in
response orally agrees to ship the goods and/or actually ships them.
unfair surprise in these cases? If not, what revisions should be made?”). Id.
537
Speidel, supra note 478, at 617-20.
538
Bern, supra note 247 and accompanying text; see also supra text
accompanying notes 340-43.
539
Id.
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The second fiction is that the buyer’s continued retention of the
goods that he has bought and paid for constitutes an agreement to
disadvantageous terms in the shipping carton even if the buyer was
not aware of them.
It also violates the mishpat principle of evenhanded (impartial)
treatment of all in that it invites the courts to apply ProCD/Hill’s
“terms later” doctrine to openly favor sellers and what is desired
by them, upon the utilitarian presumption that this will be best for
society. That principle of evenhanded treatment of all, so deeply
embedded in American law and reflected in the equal protection
clause of the Fourteenth Amendment to the United States
Constitution,540 is openly repudiated by Easterbrook with his
favor-the-sellers “terms later” rule of contract formation.
The proposed revision of section 2-207 also violates the
meshar principle. Because it disclaims any standard for
determining the legal status of “terms later” and invites courts to
engage in fictions in determining when and to what parties will be
deemed to have agreed, one can have no confidence that like
outcomes will occur in like cases. It all depends on the “wise
discretion” of the court, which may vary considerably from judge
to judge.
VII. PROPOSAL
Had the NCCUSL not abandoned its push to have UCITA
adopted, the first proposal of this paper would have been its defeat
in any state in which it had not been adopted and repeal in each of
the two states in which it had been. Now the proposal is more
limited—a call for the repeal of UCITA in Virginia and Maryland.
With respect to the proposed amendments to Article 2 of the
Code, prior to the aberration of ProCD/Hill no cases or
commentary had in any way suggested that UCC section 2-207
required anything less than actual, knowing agreement by
consumers to additional or different terms first proposed after a
contract had been formed. Nor had cases or commentary suggested
that section 2-207 gave too many rights to consumer buyers.
540

U.S. CONST. amend. XIV, § 1.
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Nothing prior to those cases suggested that, as far as consumer
transactions were concerned, section 2-207 was “broken.”
Certainly nothing in the cases or commentary had suggested that
section 2-204 was some kind of a roving wild card that trumped
the contract formation terms of section 2-206 or the objective
theory of contract law. It is remarkable, indeed, that these aberrant
cases should prompt any perception that the section needed to be
“fixed” in order to accommodate the aberration.
In the end, the proposed revision would “fix” what had not
been broken, and would embrace the aberration. The fix achieved
would have all of the appearances of a “fix” in its most unsavory
sense, exposing consumers to all of the abuse and opportunism
afforded sellers who can force adverse “terms later” upon them.
The Code is already tipped so heavily in favor of sellers with, for
example, section 2-719 that permits sellers to limit remedies and
preclude consequential damages.541 The proposed revisions permit
the imposition of those and other adverse terms secretly via “terms
later.” They would thus add one more heavy weight to the sellers’
side of the scale, and leave on the buyers’ side only the light
weight of the unpredictable unconscionability doctrine to police
against the statutorily sanctioned abuse.
For the reasons stated above, current sections 2-204, 2-206, and
2-207 should be left alone and their counterparts in the proposed
amendments should be rejected. Proposed section 2-211(4), which
has significance only as it facilitates imposition of terms later,
should also be rejected. Only by rejecting these proposed
amendments, which encourage sellers to withhold adverse terms
until after payment, can the legislatures keep consumers from
being subjected to calculating overreaching and abuse by sellers.
Only by rejecting these proposed amendments and expressly
repudiating the ProCD/Hill “terms later” doctrine as a distortion of
law contrary to public policy can state legislatures assure justice in
the contracting process.

541

U.C.C. § 2-719 (1995).
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CONCLUSION
Easterbrook’s pronouncements in ProCD and Hill are without
moral justification, his purported legal analysis is transparently
fallacious, and his purported economic analysis is patently
bogus—all demonstrating that his “terms later” rule is nothing
more and demonstrate that his “terms later” rule is nothing more
than the rank exercise of raw judicial power. As such, his
ProCD/Hill “terms later” rule is a classic example of legal realism
in operation and of the accuracy of the assessment of Critical Legal
Studies theorists that what courts engage in is the mere exercise of
power, not the application of law.542
That should come as no surprise because for some time now it
has been a part of the “ordinary religion” of the law school
classroom.543 And in more recent years it has come to be
understood by a greater share of the general population,544 the very
problem Roscoe Pound had identified over seventy-five years
ago.545 Though it is not a surprise, law reduced to nothing more
than power is a matter of no small import. Once law is severed
from its historic transcendent moorings and relegated to a
transparent exercise of power, it loses its authoritative force, and
the implications for instability of society are ominous. Why should
the public believe the decision-makers have made the right
decisions, or even that they have authority to do so? When law
loses its authoritative force, an accompanying disregard for what
masquerades as law is inevitable, as is a disdain for those who
purport to pronounce it. Thus the implications of law as naked
power so openly displayed in cases such as ProCD and Hill reach
well beyond contract law and the Commercial Code.

542

UNGER, supra note 177, at 169-81.
Cramton, supra note 368 and accompanying text. See also GERBER,
supra note 368.
544
BERMAN, supra note 247 and accompanying text.
545
POUND, supra note 248.
543
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NOTHING TO DECLARE BUT THEIR
CHILDHOOD: REFORMING U.S. ASYLUM
LAW TO PROTECT THE RIGHTS OF
CHILDREN
Rachel Bien*
INTRODUCTION
Bernard Lukwago was fifteen years old when rebels with the
Lord’s Resistance Army (LRA) kicked in the door to his family
home and murdered his parents.1 The rebels tied Lukwago’s hands
with a rope and took him to their camp.2 At the camp, armed rebels
held Lukwago captive in a tent with other kidnapped children.3
The rebels told him that if he tried to escape he would be killed.4
Lukwago witnessed the rebels kill two children who had failed in
* Brooklyn Law School Class of 2005; B.A., Brown University, 2000. The
author would like to dedicate this note to Brooklyn Law School’s Safe Harbor
Clinic, which provides legal assistance to individuals seeking asylum in the
United States. Special thanks to Professor Stacy Caplow for her guidance,
support, and humor. Many thanks to the staff of the Journal of Law and Policy
for their patience and encouragement.
1
Lukwago v. Ashcroft, 329 F.3d 157, 164 (3d Cir. 2003). The Lord’s
Resistance Army is an organized rebel group that has waged a brutal war against
the Ugandan government for seventeen years. Press Release, Human Rights
Watch, Uganda: Sharp Decline in Human Rights (July 15, 2003), at
http://www.hrw.org/press/2003/07/uganda071503.htm.
Both
sides
have
committed gross human rights abuses, including murder, torture, rape,
recruitment of children, and arbitrary detention. Id.
2
Lukwago, 329 F.3d at 164.
3
Id.
4
Id.
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their attempt to flee.5 The rebels trained Lukwago to shoot a gun
and threatened to kill him if he refused to follow their orders.6
Once trained, the rebels forced Lukwago to fight alongside other
children on the front line against government soldiers.7 The rebels
also forced Lukwago to accompany them on attacks against
civilians.8 During these attacks, Lukwago witnessed the rebels
mutilate civilians by cutting their lips and fingers.9
Lukwago escaped from his captors while collecting firewood
weeks after his capture.10 Carrying a false passport, Lukwago
arrived in the United States at New York’s John F. Kennedy
airport in November 2000.11 He immediately applied for asylum,
based on his past persecution by the LRA.12 The Immigration and
Naturalization Service (INS) detained Lukwago in prison for
twenty-one months while his asylum claim wound its way through
the system.13 In August 2001, an immigration judge rejected
5

Id.
Id.
7
Lukwago, 329 F.3d at 164.
8
Id.
9
Id.
10
Id.
11
Id.
12
Lukwago, 329 F.3d at 165. Under U.S. asylum law, persecution must be
on account of one of five specified grounds: political opinion, religion, race,
nationality, or membership in a particular social group. Immigration and
Nationality Act § 101(a)(42)(A), 8 U.S.C. § 1101(a)(42)(A) (2003). See infra
Part I (discussing the grounds for obtaining asylum in the United States).
Lukwago argued that he qualified as a refugee because he was persecuted on
account of his membership in the particular social group of children from
Northern Uganda who were abducted and enslaved by the LRA and oppose their
involuntary servitude. Lukwago, 329 F.3d. at 167.
13
The Immigration and Naturalization Service (INS) was reorganized in
2003 following the creation of the Department of Homeland Security (DHS).
The U.S. Citizenship and Immigration Service (USCIS) assumed the INS’s
immigration service functions while its immigration enforcement functions were
assumed by the Bureau of Immigration and Customs Enforcement (ICE). See
DHS website, at http://www.dhs.gov/dhspublic/theme_home4.jsp (last visited
Mar. 7, 2004). The Executive Office of Immigration Review (EOIR), which
remains under the authority of the Department of Justice, is responsible for
immigration court proceedings before immigration judges as well as the Board
6

BIENMACRO.DOC

4/23/2004 1:15 PM

CHILD ASYLUM SEEKERS

799

Lukwago’s claim based on his finding that Lukwago’s testimony
was not credible.14 Specifically, the immigration judge found
Lukwago not credible due to his demeanor in the courtroom, citing
his lack of eye contact.15 The IJ also found suspicious Lukwago’s
of Immigration Appeals (BIA). See EOIR website, at http://www.usdoj.gov/
eoir/background.htm (last visited Dec. 2, 2003). This note will continue to refer
to the USCIS as the INS. The INS transferred Lukwago from prison to prison a
half a dozen times, usually without warning or explanation. Melissa Dribben,
Freeing a Former Child Soldier, PHILA. INQUIRER, Aug. 4, 2002, (Magazine),
available at http://www.law.vill.edu/currentstudents/clinicsandexternships/docs/
childsoldier.pdf (last visited Apr. 8, 2004). In March 2002, following the
immigration judge’s denial of asylum, INS officers took Lukwago from his cell
in the York County Prison, drove him to New York’s John F. Kennedy airport,
and put him on a flight to Madrid. Id. The authorities in Madrid, however,
refused to accept Lukwago and put him on a return flight to New York. Id. He
was then returned to the same jail cell in Pennsylvania, all within twenty-four
hours. Id.
14
Lukwago, 329 F.3d at 165. Because an applicant’s credible testimony is
sufficient to satisfy her burden of proof without other corroborating evidence,
the applicant’s credibility is a crucial factor in the immigration judge’s
determination of whether the applicant has successfully made a claim for
asylum. Joanna Ruppel, The Need for a Benefit of the Doubt Standard in
Credibility Evaluation of Asylum Applicants, 23 COLUM. HUM. RTS. L. REV. 1,
2-3 (1991) (explaining that the chaotic conditions that give rise to an applicant’s
flight from her country of origin often make it impossible for her to obtain
corroborating evidence, and thus immigration judges frequently must evaluate
asylum claims based solely on the applicant’s written and oral testimony). See
infra Part I.A. (discussing an applicant’s burden of proof under U.S. asylum
law). The immigration judge deciding Lukwago’s case acknowledged that while
“close observation of a witness testifying under oath is a useful tool in assessing
credibility . . . [it is] fraught with peril since the interpreter may misinterpret a
witness’ mannerisms . . . which may or may not have any bearing on
truthfulness.” Melissa Dribben, Freeing a Former Child Soldier, PHILA.
INQUIRER, Aug. 4, 2002 (Magazine), available at http://www.law.vill.edu/
currentstudents/clinicsandexternships/docs/childsoldier.pdf (last visited Apr. 8,
2004).
15
Melissa Dribben, Freeing a Former Child Soldier, PHILA. INQUIRER,
Aug. 4, 2002 (Magazine) (citing the immigration judge’s decision, which
emphasized the fact that “during [Lukwago’s] entire testimony . . . there was
very little eye contact with the person asking the questions”), available at
http://www.law.vill.edu/currentstudents/clinicsandexternships/docs/childsoldier.
pdf (last visited Apr. 8, 2004). According to Dr. Susan Dicklich, an expert
witness who appeared at Lukwago’s asylum hearing, however, “[i]n Ugandan
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response when asked how he felt upon witnessing his parents’
murders; he said he had felt “nervous.”16
Lukwago’s lawyers appealed his case to the Board of
Immigration Appeals (BIA), which rejected the immigration
judge’s reasons for questioning Lukwago’s credibility.17
Nonetheless, the BIA denied Lukwago’s request for asylum.18
Although the BIA acknowledged that the evidence established that
the LRA “does harm children,” it did not “demonstrate that
[Lukwago] was targeted by the LRA because he was a child.”19
Thus, the BIA found that Lukwago had not shown that his
mistreatment was on account of his membership in a particular
social group, namely, children in Uganda.20 Indeed, the BIA
culture, it is incredibly rude to look a person of authority directly in the eye.” Id.
Lukwago’s reluctance to look the judge in the eye indicated his respect for the
court. Id.
16
Tina Moore, Former Child Soldier Seeks Asylum from a More Defensive
INS, ASSOCIATED PRESS NEWSWIRES, Sept. 13, 2002, available at
http://www.westlaw.com.
17
Lukwago, 329 F.3d. at 165. The BIA is the highest administrative body
for interpreting and applying U.S. immigration laws, with nationwide
jurisdiction to hear appeals from decisions rendered by immigration judges.
EOIR website, at http://usdoj.gov/eoir/biainfo.htm (last visited Feb. 1, 2004).
BIA decisions are binding on all immigration judges and Department of
Homeland Security officers, unless modified or overruled by the Attorney
General or a federal court. Id.
18
Lukwago, 329 F.3d at 166.
19
Id.
20
Lukwago, 329 F.3d. at 166-68 (noting that Lukwago’s graphic testimony
clearly established that the LRA’s treatment of him amounted to persecution).
See infra Part I.A (discussing the definition of “persecution” under U.S. asylum
case law). The INS argued that Lukwago’s forced military conscription did not
constitute persecution. Lukwago, 329 F.3d at 168-69 (citing M.A. v. U.S. I.N.S.,
899 F.2d 304, 312 (4th Cir. 1990)) (holding that “a sovereign nation enjoys the
right to enforce its laws of conscription, and that penalties for evasion are not
considered persecution”). The Third Circuit distinguished government
conscription from conscription by guerilla forces, finding that Lukwago did not
violate a legitimate conscription requirement under Ugandan law, but was
forcibly abducted by a guerilla organization that was mounting attacks against
the established government. Id. at 169. Thus, the Third Circuit found that
Lukwago’s forced conscription, coupled with the physical and psychological
abuse he endured, constituted persecution. Id. at 170. The Third Circuit,

BIENMACRO.DOC

4/23/2004 1:15 PM

CHILD ASYLUM SEEKERS

801

questioned whether a group based on age could qualify as a
particular social group.21 As this case makes clear, U.S. asylum
law reserves no special protection for children in Lukwago’s
position. The law treats his misfortune the same as that of any
adult civilian caught up in the throws of war.
With hundreds, if not thousands, of children seeking asylum in
the United States each year, this and many other cases involving
children raise hard questions about whether the United States
asylum system adequately recognizes and accounts for the special
difficulties of child asylum-seekers.22 These questions include
however, agreed with the BIA that Lukwago had been unable to demonstrate
that his past persecution was on account of his status as a child. Id. at 173. The
Third Circuit remanded the case to the BIA to reconsider Lukwago’s claim that
he feared future persecution by the LRA due to his membership in the particular
social group consisting of escaped LRA child soldiers. Id. at 183. On August 25,
2003, the BIA granted Lukwago asylum based on the fact that while fighting his
deportation, he spoke out publicly about his experience as a captured child
soldier. David Caruso, Ex-Child Soldier, 21, Is Granted Asylum, Sept. 3, 2003,
PHILA. INQUIRER, at B2. This publicity increased the likelihood that Lukwago
would be a target of retaliation if he were forced to return to Uganda. Id.
Although Lukwago was ultimately granted asylum, his case demonstrates the
enormous hardships that children in the U.S. asylum system confront, including
prolonged detention and limited access to legal counsel, which are compounded
by the absence of psychological and social welfare services geared to children.
See infra Part II.A & B (describing the treatment of child asylum-seekers in the
United States and the need to increase procedural protections for children in the
system).
21
Lukwago, 329 F.3d at 171.
22
Jacqueline Bhabha & Wendy Young, Not Adults in Miniature:
Unaccompanied Child Asylum Seekers and the New U.S. Guidelines, 11 INT’L J.
REFUGEE L. 84, 85 (1999). Throughout this note, the term “child” refers to an
individual who is under the age of eighteen. The age of eighteen often serves as
the dividing line separating childhood and adulthood for two primary reasons.
First, the age of eighteen is widely recognized internationally as the age of legal
majority. United Nations High Commissioner for Refugees, Refugee Children:
Guidelines on Protection and Care, 1994, at 8. Second, most individuals under
the age of eighteen have not “fully developed the emotional maturity and
judgment, nor achieved the social status, of adults that come with life
experience.” Id. Thus, in refugee situations, individuals under the age of
eighteen require “special care and assistance” because they are still “developing
their identities and learning essential skills” in the absence of the sense of
security that normally characterizes childhood. Id. The United States currently
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whether there are additional factors asylum adjudicators should
consider when deciding whether to grant asylum to children;
whether the asylum system should afford children special
procedural protections; whether a different legal standard should
apply to children’s asylum claims or whether one standard should
apply equally to adult and child claimants; and whether the United
States owes a responsibility to children beyond that which it may
owe adults.
This note attempts to highlight some of the deficiencies of
current asylum practice as it pertains to children, describe how
U.S. asylum policy may be moving towards greater recognition of
the enormous procedural hardships faced by children in the U.S.
asylum system, and propose some concrete solutions. Part I
describes the historical foundations of U.S. asylum law, the
substance of the law itself, and its application in practice. Part II
highlights the international measures that have been taken to
recognize the special status of child refugees. Part III examines the
ways in which U.S. asylum policy currently responds to child
refugees, including recent legislative proposals to afford children
in the asylum system greater procedural protections, and suggests
ways in which certain procedural protections should be expanded.
Finally, Part IV discusses the failure of current U.S. asylum law to
account properly for the forms of persecution unique to children
and suggests ways to increase substantive protections for children.
I.

THE HISTORICAL FOUNDATIONS OF U.S. ASYLUM POLICY

The enormous need for humanitarian action to assist the
millions of people displaced by the Second World War spurred the
international community to craft new standards for the protection
of refugees.23 These humanitarian principles, embodied in the 1951
does not track the number of children who apply for asylum in this country.
Proposed legislation would, however, require the President to provide statistics
on unaccompanied refugee children in an annual report to Congress.
Unaccompanied Child Protection Act of 2003, S.1129, 108th Cong. § 402(a)
(2003). See infra Part III.A (discussing the important procedural protections
afforded by the proposed bill).
23
Michael J. Creppy, Nazi War Criminals in Immigration Law, 12 GEO.

BIENMACRO.DOC

4/23/2004 1:15 PM

CHILD ASYLUM SEEKERS

803

United Nations Convention Relating to the Status of Refugees
(1951 Convention) and in its 1967 Protocol (1967 Protocol),
impose on countries the obligation to protect any individual,
outside her country of origin, found to have a “well-founded fear
of being persecuted for reasons of race, religion, nationality,
membership in a particular social group, or political opinion.”24
With the passage of the Refugee Act of 1980 (Refugee Act),
the United States, for the first time, provided a comprehensive and
continuing statutory framework for the admission of refugees into
this country, and brought the United States into conformity with its
obligations under the Refugee Convention.25 The Refugee Act
IMMIGR. L.J. 443, 444 (1998) (describing how the first international refugee
initiatives sought to address the plight of the nearly eight million people
displaced as a direct result of World War II, of which one million either could
not return or were unwilling to return to their homes). The United States lacked
any statutory mechanism to admit individuals fleeing persecution during World
War II and, thus, tragically failed to protect Jewish refugees attempting to
escape Nazi persecution. KAREN MUSALO, REFUGEE LAW AND POLICY 64
(1997). In 1939, the United States refused to grant nine hundred German Jews
safe haven, forcing their ship, the St. Louis, to return to Europe. Id. As a result,
most of the nine hundred Jewish refugees were subsequently killed by the Nazis.
Id.
24
Convention Relating to the Status of Refugees, July 28, 1951, art.
1(A)(2), 189 U.N.T.S 137 [hereinafter 1951 Convention]; Protocol Relating to
the Status of Refugees, Jan. 31, 1967, art. 1(2), 19 U.S.T. 6223, 606 U.N.T.S.
267 [hereinafter 1967 Protocol]. In 1968, the United States acceded to the 1967
Protocol, thereby accepting the 1951 Convention. 1967 Protocol, supra, at 6257.
The 1951 Convention and 1967 Protocol obligate state parties to cooperate with
the United Nations High Commissioner for Refugees (UNHCR), whose primary
responsibility is to supervise states’ compliance with the provisions of the
Convention. 1951 Convention, preamble, art. 35 (1); 1967 Protocol, art. II (1).
25
The Refugee Act of 1980, Pub. L. 96-212, 94 Stat. 102 (1980). See S.
Rep. No. 96-256, 96th Cong., 1st Sess. 4 (1979); H.R. Rep. No. 96-608, 96th
Cong., 1st Sess. 9 (1979) (noting that the Refugee Act would “bring the United
States into conformity with our international obligations under the [1951
Convention and 1967 Protocol]”). Prior to enactment of the Refugee Act, U.S.
refugee law provided the Attorney General with discretion to withhold the
deportation of any individual within the United States who would be subjected
to persecution on account of political opinion, race, or religion. MUSALO, supra
note 23, at 67. Outside the territory of the United States, only those individuals
fleeing from communism or countries in the Middle East were eligible for
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incorporated the definition of “refugee,” as codified by the
Refugee Convention, into the Immigration and Nationality Act
(INA), the basic body of U.S. immigration law.26 Like the Refugee
Convention, humanitarian principles are central to U.S. refugee
policy under the Refugee Act.27 The Refugee Act authorizes the
United States Attorney General to admit refugees from places
outside as well as inside the United States who meet the statutory
definition of a refugee.28
A. Proving Asylum Eligibility under U.S. Law
In order to make a claim for asylum under the INA, an
applicant has the burden of establishing that she meets the
definition of a refugee.29 The INA defines a refugee as a person
outside her country of nationality, who is “unable or unwilling to
[return to] that country because of persecution or a well-founded
fear of persecution on account of race, religion, nationality,
membership in a particular social group, or political opinion.”30 In
refugee status in the United States. Id.
26
Immigration and Nationality Act § 101(a)(42)(A), 8 U.S.C. §
1101(a)(42)(A) (2003); 1951 Convention, supra note 24.
27
U.S. Comm’n on Immigration Reform 1997 Report to Congress:
Becoming an American: Immigration and Immigrant Policy 69-70, available at
http://www.utexas.edu/lbj/uscir/reports.html (last visited Feb. 2, 2004). The U.S.
Commission on Immigration Reform, a bi-partisan research commission
mandated by the Immigration Act of 1990 to examine and make
recommendations regarding the implementation and impact of U.S. immigration
policy, stated that asylum and “[r]efugee admissions are based on human rights
and humanitarian considerations, as one of the several elements of U.S.
leadership in assisting the world’s persecuted.” Id.
28
Immigration and Nationality Act § 207(c)(1) (2004). The Attorney
General is responsible for promulgating regulations for asylum adjudication,
which are published in the Code of Federal Regulations (CFR) under Title 8.
Immigration and Nationality Act § 103(g)(2) (2004).
29
Immigration and Nationality Act § 208. See INS v. Cardoza-Fonseca,
480 U.S. 421, 440 (1987) (stating that the burden on the applicant is lower than
the preponderance of the evidence standand and that, therefore, the applicant
need not show that the situation in her country of origin would probably result in
persecution, so long as she shows that persecution is a reasonable possibility).
30
Immigration and Nationality Act § 101(a)(42)(A) (2004).
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order to establish a well-founded fear, an applicant must provide
subjective evidence that she actually fears return, as well as
objective evidence that there is a reasonable basis for her fear.31 An
applicant may satisfy her burden of demonstrating her subjective
fear by expressing her opinions, feelings, and experiences.32 An
applicant may satisfy the objective requirement through
documentary evidence, if such evidence is available, or through
her own persuasive and credible testimony.33
While the INA does not define persecution, U.S. courts have
interpreted the term to involve “the infliction of suffering or harm
upon those who differ . . . in a way that is regarded as offensive.”34
Although persecution “does not require bodily harm or a threat to
life or liberty,” it is a strong concept involving more than
discrimination or harassment.35 The persecutor need not be the
31

In re Mogharrabi, 19 I. & N. Dec. 439, 445 (B.I.A. 1987) (finding that an
applicant has established the objective component of a well-founded fear if she
shows that a reasonable person in her circumstances would fear persecution); In
re Acosta, 19 I. & N. Dec. 211, 221 (B.I.A. 1986) (defining the subjective
component of a well-founded fear as a genuine apprehension or awareness of
danger).
32
INS v. Cardoza-Fonseca, 480 U.S. 421, 430-31 (1987) (noting that the
reference to “fear” in the Immigration and Nationality Act’s definition of a
refugee requires an examination of the applicant’s subjective mental state);
Duarte de Guinac v. INS, 179 F.3d 1156, 1159 (9th Cir. 1999) (explaining that
an applicant’s credible testimony that she genuinely fears persecution will
satisfy her burden of proving a subjective fear).
33
8 C.F.R. § 208.13(a) (2004) (stating that an applicant’s credible
testimony may be sufficient to meet the burden of proof without other
corroborating evidence); Duarte de Guinac v. INS, 179 F.3d 1156, 1159 (9th
Cir. 1999) (noting that the applicant can satisfy the objective requirement
through either “the production of specific documentary evidence or by credible
and persuasive testimony”).
34
Fisher v. INS, 79 F.3d 955, 961 (9th Cir. 1996) (finding that the Iranian
government’s enforcement of its strict dress and conduct rules did not rise to the
level of persecution). See also Hernandez-Ortiz v. INS, 777 F.2d 509, 516 (9th
Cir. 1985) (defining persecution as “oppression which is inflicted on groups or
individuals because of a difference that the persecutor will not tolerate”).
35
Singh v. INS, 134 F.3d 962, 967 (9th Cir. 1998) (finding evidence that
the applicant’s neighbors threw rocks at her house and stole and damaged her
property due to her Indo-Fijian ethnicity insufficient to constitute persecution);
Fisher, 79 F.3d at 961.
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government as long as the government is unable or unwilling to
control the persecuting individual or organization.36
A well-founded fear of persecution may be demonstrated by
establishing either past persecution or a well-founded fear of future
persecution.37 Demonstration of past persecution creates a
rebuttable presumption of a well-founded fear of future
persecution.38 Where the INS has successfully rebutted an
applicant’s past persecution claim, the applicant bears the burden
of raising alternative facts to demonstrate a well-founded fear of
future persecution.39
B. Recent Developments in U.S. Asylum Law
In 1990, the INS created a new corps of asylum adjudicators
specially trained in evaluating human rights conditions in foreign

36

Sangha v. INS, 103 F.3d 1482, 1487 (9th Cir. 1997) (finding that the
actions of a terrorist group that the government is unable to control are not
private acts outside the scope of the refugee definition); In re Kasinga, 1996
B.I.A. LEXIS 15, 25 (1996) (finding that the government’s toleration of the
practice of female genital mutilation indicates that it is unwilling to control the
applicant’s persecutors).
37
8 C.F.R. § 208.13(b) (2004).
38
8 C.F.R. § 208.13(b)(1). The INS may rebut the presumption by
establishing a fundamental change in circumstances such that the applicant no
longer has a well-founded fear of persecution. 8 C.F.R. § 208.13(b)(1)(i)(A).
Any change in circumstance, not exclusively those related to country conditions,
may be considered to contradict the applicant’s asylum claim, “so long as those
changes are fundamental in nature and go to the basis of the fear of
persecution.” Federal Register, 65 Fed. Reg. 76121, 76127 (Dec. 6, 2000) (to be
codified at 8 C.F.R. pt. 208). In addition, an applicant who has established prima
facie persecution may nonetheless be denied asylum if the INS can prove by a
preponderance of the evidence that the applicant could have reasonably been
expected to avoid future persecution by relocating to another part of his or her
country of nationality. 8 C.F.R. § 208.13(b)(1)(i)(B).
39
8 C.F.R. § 208.13(b)(1) (2004). Upon a showing of past persecution,
where the record demonstrates changed country conditions sufficient to
overcome the well-founded fear presumption, the applicant bears the burden of
demonstrating that she has a well-founded fear of persecution from any new
sources. In re N-M-A, 22 I. & N. Dec. 312, 15 (B.I.A. 1998).
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countries.40 These asylum officers review the asylum applications
of claimants who apply “affirmatively.”41 Asylum officers may
either grant an applicant asylum, or alternatively, refer the
application to the Executive Office of Immigration Review
(EOIR), commonly known as “immigration court,” for review by
an immigration judge.42 Applicants who apply affirmatively are
not placed in detention during proceedings.43
An applicant must make a defensive asylum claim when the
INS initiates removal proceedings against her.44 Defensive claims
are not heard by the asylum corps, but are under the exclusive
jurisdiction of the EOIR.45 Applicants who make defensive claims
may be detained pending the immigration judge’s determination of
their eligibility for asylum.46
40

8 C.F.R. § 208.1 (b) (2004). See U.S. Citizenship and Immigration
Services (USCIS), History of the United States Asylum Corps, at
http://uscis.gov/graphics/services/asylum/history.htm#E (last visited Dec. 2,
2003). The asylum corps works under the USCIS within the Department of
Homeland Security. Id.
41
8 C.F.R. § 208.2 (a) (2004). Claimants, who apply affirmatively,
voluntarily present themselves to the INS. Id. See also USCIS, Obtaining
Asylum in the United States: Two Paths to Asylum, at
http://uscis.gov/graphics/services/asylum/paths.htm (last visited Dec. 2, 2003).
42
USCIS, Obtaining Asylum in the United States: Two Paths to Asylum, at
http://uscis.gov/graphics/services/asylum/paths.htm (last visited Dec. 2, 2003).
43
Id. These applicants often turn to family or friends, churches, mosques,
and other charitable or community-based organizations for support and
accommodation while they await the adjudication of their asylum claims. See
CHRISTOPHER J. EINOLF, THE MERCY FACTORY 213-14 (2001).
44
8 C.F.R. § 208.2(b) (2004). See EOIR website, at http://www.
usdoj.gov/eoir/orginfo.htm (last visited Feb. 7, 2004).
45
8 C.F.R. § 208.2(b) (2004). See EOIR website, at http://www.
usdoj.gov/eoir/orginfo.htm (last visited Feb. 7, 2004).
46
8 C.F.R. § 236(a) (2004). The applicant may be released on a bond of at
least $1500 on certain conditions determined by the INS District Director. 8
C.F.R. § 236(a)(2)(A) and (a)(2)(B). There is no judicial review available to
applicants who have been denied release. 8 C.F.R. § 236(e). There is disturbing
evidence that the INS continues to detain many individuals who have been
granted asylum while it pursues appeals of their decisions. HUMAN RIGHTS
FIRST, IN LIBERTY’S SHADOW: U.S. DETENTION OF ASYLUM SEEKERS IN THE
ERA OF HOMELAND SECURITY 31 (2004).
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In addition, the Illegal Immigration Reform and Responsibility
Act of 1996 mandated that the INS detain, and place in expedited
removal proceedings, asylum applicants identified at U.S. ports of
entry.47 Those who indicate a fear of persecution during the
expedited removal process receive a “credible fear” interview with
an asylum officer.48 At the interview, the applicant must establish
that that there is a “significant possibility” that she could establish
eligibility for asylum.49 If the asylum officer determines that the
applicant has a credible fear of returning to her country of
nationality, she refers the claim for ordinary removal proceedings
before an immigration judge, at which time the applicant may raise
her asylum claim.50
II. INTERNATIONAL RECOGNITION OF THE SPECIAL LEGAL STATUS
OF REFUGEE CHILDREN
Almost half of the twenty-one million refugees in the world are
children under the age of eighteen.51 As many as 20,000 children,
47

Illegal Immigration Reform and Immigrant Responsibility Act of 1996,
Pub. L. No.104-208, § 302, 110 Stat. 3009, 3581 [hereinafter IIRAIRA]. See
USCIS, Obtaining Asylum in the United States: Two Paths to Asylum, at
http://uscis.gov/graphics/services/asylum/paths.htm (last visited Dec. 2, 2003).
48
IIRAIRA, supra note 47, § 302; 8 C.F.R. § 208.30 (2004).
49
IIRAIRA, supra note 47, § 302.
50
Id.; 8 C.F.R. § 208.30(f) (2004). If the asylum officer determines that the
applicant has not established a credible fear of persecution, the asylum officer
must inform the applicant in writing and inquire whether the applicant wishes to
appeal the decision to an immigration judge. 8 C.F.R. § 208.30(g)(1), (g)(2)(i)
(2004). If the immigration judge concurs with the asylum officer’s negative
decision, the case is referred to the INS for deportation. 8 C.F.R. §
208.30(g)(2)(iv)(A) (2004). The applicant cannot appeal the immigration
judge’s decision. Id.
51
Press release, UNHCR, Half of the Refugees in the World Are Children
Under 18 Years (May 11, 2002), at http://www.unhcr.ch/cgibin/texis/vtx/print?tbl=NEWS&id=3cdf7d6428 (last visited Apr. 13, 2004). The
United Nations General Assembly established the United Nations High
Commission for Refugees (UNHCR) in 1950 to lead and coordinate
international action to protect refugees and resolve refugee problems around the
world. UNHCR website, at http://www.unhcr.ch/cgi-bin/texis/vtx/basics (last
visited Feb. 7, 2004).
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unaccompanied by parents or legal guardians, apply for asylum
each year in North America, Europe, and Australia.52 Children flee
from some of the most atrocious abuses, including forced military
conscription, female genital mutilation, forced marriage, child
labor, sexual servitude, and domestic violence.53 According to the
U.N.’s 1996 Machel Report, a study documenting the effects of
armed conflict on children, children are not merely innocent
bystanders to war, but have become targets of genocide, forced
military recruitment, sexual violence, torture, and exploitation.54
The 1989 Convention on the Rights of the Child (CRC)
52

UNHCR, The World of Children at a Glance, at http://www.unhcr.ch/
children/glance.html (last visited Dec. 2, 2003). UNHCR defines an
unaccompanied child as a “person who is under the age of eighteen years . . .
and who is separated from both parents and is not being cared for by an adult
who by law or custom has responsibility to do so.” UNHCR, Guidelines on
Policies and Procedures in Dealing with Unaccompanied Children Seeking
Asylum, Feb. 1997 [hereinafter UNHCR Guidelines]. In many cases, children
arrive unaccompanied because their parents have been killed, imprisoned, or
have taken ill in their country of origin. WENDY AYOTTE & LOUISE
WILLIAMSON, SEPARATED CHILDREN IN THE U.K.: AN OVERVIEW OF THE
CURRENT SITUATION 16 (2001), available at http://www.asylum
support.info/publications/refugeecouncil/seperated.htm (last visited Apr. 8,
2004) (discussing why children arrive without parents or guardians). In other
cases, it is the child herself who is at risk and it is her parents’ decision to send
her to another country for safety. Id. Most parents in developing countries do not
have the resources to pay for their own travel costs in addition to their child’s.
Id.
53
Jacqueline Bhabha & Wendy Young, Not Adults in Miniature:
Unaccompanied Child Asylum Seekers and the New U.S. Guidelines,11 INT’L J.
REFUGEE L. 84, 86 (1999).
54
Report of the Expert of the Secretary-General on the Impact of Armed
Conflict on Children, U.N. GAOR, 51st Sess., Agenda Item 108, U.N. Doc.
A/51/306 (1996) [hereinafter Machel Report]. The U.N. Committee on the
Rights of the Child recommended that the Secretary General appoint Graca
Machel, the former Minister of Education of Mozambique, as an independent
expert to study the impact of armed conflict on children. Alison Dundes Renteln,
The Child Soldier: The Challenge of Enforcing International Standards, 21
WHITTIER L. REV. 191, 201 (1999). She presented her comprehensive study to
the U.N. General Assembly in August 1996. Id. Consequently, the General
Assembly recommended the appointment of a permanent Special Representative
on the impact of armed conflict on children. Id.
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represented the first international treaty to explicitly provide
special protections for children’s rights.55 While international
refugee law previously viewed a child’s asylum claim as derivative
of his or her parent’s claim, the CRC obligates states to ensure that
each child seeking refugee status, whether accompanied or
unaccompanied by his or her parents, receives protection and
humanitarian assistance.56 Moreover, the “best interests of the
child” must be a primary consideration of states in all actions
concerning children, including those undertaken by public or
private social welfare institutions, courts of law, administrative
authorities, and legislative bodies.57 The CRC applies to every
55

Convention on the Rights of the Child, Nov. 20, 1989, 28 I.L.M. 1448
[hereinafter CRC].
56
Id., art. 22(1). See also Bhabha & Young, supra note 53, at 87 (noting
that accompanied children have tended to be subsumed within their family’s
asylum application, and, thus, immigration and child welfare authorities have
devoted little attention to refugee children as a distinct group). This note will
refer to countries or nations as states.
57
CRC, supra note 55, at art. 3(1). The drafting history of the CRC
includes no specific definition of the “best interests of the child” standard. THE
BEST INTERESTS OF THE CHILD: RECONCILING CULTURE AND HUMAN RIGHTS 11
(PHILIP ALSTON, ED. 1994). However, the extensive usage of the standard in the
domestic law of many states may have led the drafters to reasonably believe that
states were already sufficiently familiar with the phrase and its application. Id. at
11. The particular language adopted sheds some light on the intention of the
drafters with respect to the application of the best interest standard. Id. at 13. For
instance, the requirement that the child’s best interests be “a primary
consideration” appears to “impose a burden of proof on those seeking to apply a
non-child-centered” approach to demonstrate that the other interests at stake are
equally, if not more, compelling. Id. The term “consideration” suggests a
process that is genuinely deliberative, as opposed to merely formal. Id. Finally,
although the CRC does not provide any definitive statement of how an
individual child’s best interests would be served in a given situation, the rights
enumerated in the treaty serve as “signposts” to guide adjudicators and
policymakers seeking to identify a child’s best interests. Id. at 19. The American
Bar Association’s Standards of Practice for Lawyer’s Representing a Child in
Abuse and Neglect Cases state that where a lawyer is appointed to represent the
“best interests” of the child, that determination “should be based on objective
criteria addressing the child’s specific needs and preferences, the goal of
expeditious resolution of the case . . . and the use of the least
restrictive/detrimental alternatives available.” American Bar Association,
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child within a state’s jurisdiction and prohibits discrimination
irrespective of the child’s or her parent’s birth or any other status.58
Over 190 countries have ratified the CRC, making it the most
ratified human rights treaty in history.59 Although the U.S. has not
ratified the treaty, it is a signatory, and thus is obliged under
international treaty law to refrain from acts which would defeat the
object and purpose of the Convention.60 The INS has
Standards of Practice for Lawyers Representing a Child in Abuse and Neglect
Cases (1996), available at http://www.abanet.org/child/ childrep.html (last
visited Apr. 5, 2004).
58
CRC, supra note 55, at art. 2(1).
59
See UNHCR at http://www.unhcr.ch (last visited Feb. 4, 2004)
(providing the complete list of States Parties to the Convention on the Rights of
Children).
60
Vienna Convention on the Law of Treaties, May 23, 1969, art. 18(a),
1155 U.N.T.S. 331. The act of signing a treaty generally expresses a state’s
consent to be bound to the treaty, even though the further step of ratification is
required for the treaty to enter into force with respect to that state. ANTHONY
AUST, MODERN TREATY LAW AND PRACTICE 75 (2000). Thus, in the period prior
to ratification, the signatory state is under an obligation to refrain from doing
anything that would “affect its ability fully to comply with the treaty once it has
entered into force” or “invalidate the basic purpose of the treaty.” Id. at 94. See
HUMAN RIGHTS WATCH, DETAINED AND DEPRIVED OF RIGHTS: CHILDREN IN
INS CUSTODY, n.40, available at http://www.hrw.org/ reports98/ins2/berks98d01.htm (last visited Dec. 2, 2003) (documenting the INS’s practice of detaining
refugee children in centers for juvenile offenders, where they are subjected to
strip-searches and other degrading treatment, in violation of the rights protected
under the CRC). Other than the United States, Somalia is the only other U.N.member state not to have ratified the CRC. Id. Prior to ratifying any treaty, the
United States undertakes an extensive evaluation of its domestic laws and
practices at both the federal and state level to determine how to bring them into
compliance with the treaty. See United Nations Children’s Fund (UNICEF),
Convention on the Rights of the Child: Frequently Asked Questions, at
http://www.unicef.org/crc/crc.htm (last visited Apr. 8, 2004). This evaluation
can take several years, particularly in cases in which certain provisions of the
treaty are viewed as controversial. Id. According to the United States Fund for
UNICEF, one of 37 national committees set up to support the work of UNICEF,
two factors have held up U.S. ratification of the CRC: “widespread
misconceptions about the [CRC’s] intent, provisions, and potential impact; and
political opposition.” United States Fund for UNICEF, Frequently Asked
Questions, at http://capwiz.com/ unicefusa/issues/alert/?alertid=32697 (last
visited Apr. 8, 2004). Opponents of the CRC argue that it intrudes upon the
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acknowledged that the CRC serves as a significant source of
guidance in developing U.S. policies for child asylum seekers.61
In 1997, the U.N. High Commissioner for Refugees proposed a
set of children’s asylum guidelines based on the CRC’s
international norms for the protection of children’s rights.62 The
UNHCR Guidelines, like the CRC, underscore the importance of
delivering effective protection and assistance to children in a
systematic, comprehensive, and integrated way.63 Although such a
comprehensive approach would require close collaboration among
a wide variety of government bodies, specialized agencies, and
non-governmental groups, such collaboration would be possible
because the “best interests” principle would provide clear guidance
parent-child relationship by, for example, recognizing a child’s right to sue her
parents and obtain an abortion. Id. In response, CRC supporters point to
language in the CRC that repeatedly emphasizes the primacy and importance of
the family in decisions concerning children. Id. In particular, article 5 obligates
parties to the CRC “to respect the responsibilities, rights and duties of
parents . . . to provide . . . appropriate direction and guidance in the exercise by
the child of the rights recognized in the present Convention.” CRC, supra note
55, at art.5. Supporters also point out that the CRC does not explicitly require
states to afford children the right to sue their parents, although there must be
some mechanism in place to allow children to vindicate their rights, or obtain an
abortion. United States Fund for UNICEF, Frequently Asked Questions, at
http://capwiz.com/unicefusa/ issues/alert/?alertid=32697 (last visited Apr. 8,
2004). Due to these controversies, evaluation of the CRC has not been a priority
of the U.S. Senate. Id.
61
See infra Part III.A (discussing how the CRC, UNHCR guidelines, and
other international human rights instruments provide important guidance to U.S.
asylum policymakers).
62
UNHCR guidelines, supra note 52. In enacting the Refugee Act,
Congress rewrote U.S. immigration law to bring the United States in line with
its international obligations under the Refugee Convention. MUSALO, supra note
24, at 57. Thus, because U.S. law is based on international law, UNHCR
interpretations of international refugee law, while not binding on the U.S., are
important tools for guiding U.S. refugee law. See INS v. Cardoza-Fonseca, 480
U.S. 421, 438-49 (1987) (citing the U.N. Handbook on Procedures and Criteria
for Determining Refugee Status as a source in interpreting U.S. asylum and
refugee law).
63
UNHCR guidelines, supra note 52, § 1.4 (interpreting Article 22(1) of
the CRC as requiring states to take a comprehensive and systematic approach to
the protection of unaccompanied children).
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to policymakers in all actions pertaining to children.64 For
example, the UNHCR Guidelines suggest that states appoint each
child a legal representative, as well as a guardian or advisor with
child welfare expertise, to ensure that the child’s interests are
safeguarded and her needs appropriately met.65 The UNHCR
Guidelines further urge states to not detain child applicants in
prison-like conditions, establish an expedited procedure to process
their claims, and take into account each child’s stage of
development and particular vulnerabilities when assessing her
claim.66 Perhaps most significantly, the UNHCR Guidelines call
attention to the types of human rights abuses that may constitute
persecution under the Refugee Convention for children, but not for
adults.67
Before the UNHCR issued its guidelines, Canada and the
United Kingdom, which also account for a high percentage of all
asylum claims lodged in industrialized countries, had taken steps to
ensure that their domestic asylum laws reflected their international
commitments to meet the needs of child asylum seekers.68 In 1996,
64

Id., § 1.5 (stating that policymakers should rely on the “best interests”
principle to guide them in developing asylum policies for children).
65
Id. §§ 4.2 & 5.7 (recommending that states provide children with a legal
representative and establish an independent and formally accredited organization
that will appoint each child a guardian or advisor).
66
Id. § 7.6 (urging states not to detain children); § 7.7 (stating that
detention should only be used as a measure of last resort and for the shortest
appropriate period of time); §§ 8.1 & 8.5 (urging states to develop expedient
proceedings for children that take into account their special needs and
vulnerabilities); § 8.4 (suggesting that asylum adjudicators undergo training to
familiarize them with the special situation of unaccompanied children); § 8.6
(suggesting that asylum adjudicators pay particular regard to a child’s stage of
development and limited knowledge of conditions in her country of origin in
assessing her asylum claim).
67
Id. § 8.7. The guidelines identify the following practices as constituting
persecution under the Refugee Convention: military recruitment of children,
their subjection to forced labor, the trafficking of children for prostitution and
sexual exploitation, and the practice of female genital mutilation. Id. See infra
Part IV.B (arguing for the need to reform U.S. asylum law to account for the
forms of persecution unique to children).
68
Protecting the Rights of Children: The Need for U.S. Children’s Asylum
Guidelines, Women’s Commission for Refugee Women and Children,
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Canada’s Immigration and Refugee Board issued a set of
innovative guidelines concerning child applicants.69 The Canadian
guidelines provide for the appointment of a “designated
representative” to ensure the protection of the child’s “best
interests” throughout the asylum process.70 In addition, they
attempt to ease the burden on unaccompanied children by
establishing a special procedure for their claims and an evidentiary
standard sensitive to each child’s level of maturity and
development.71

December 1998, at 5-8. [hereinafter Women’s Commission Report]. See
UNHCR, Asylum Applications Lodged in Industrialized Countries: Levels and
Trends, 2000-2002, available at http://www.unhcr.ch/cgi-bin/texis/vtx/statistics
(last visited Feb. 8, 2004) (stating that, in absolute terms, the United Kingdom
was the largest asylum-seeker receiving country in the industrialized world in
2002, accounting for 19 percent of all asylum applications lodged, followed by
the United States with 14 percent of all claims, and by Canada with 5.7 percent
of all claims).
69
Child Refugee Claimants: Procedural and Evidentiary Issues, available
at http://www.cisr.gc.ca/en/about/ guidelines/child_e.htm (last visited Feb. 8,
2004) [hereinafter Canadian Guidelines]. Canada’s Immigration and Refugee
Board is the federal agency tasked with adjudicating asylum claims. The
Immigration and Refugee Board: What It Is and How It Works, at
http://www.cisr.gc.ca/en/researchpub/pub/pamphlet/ index_e.htm (last visited
Feb. 8, 2004). The Canadian Guidelines preceded the UNHCR guidelines and
are less far-reaching. Bhabha & Young, supra note 53, at 90.
70
Canadian Guidelines, supra note 69, at A.II (stating that the designated
representative’s duties include retaining counsel for the child, assisting the child
to gather evidence for her claim, and acting as a witness for the child). Before
designating a person to represent the child, the Guidelines require that the
Convention Refugee Determination Division of the Canadian Refugee Board
inform the proposed designated representative of her duties and conduct an
assessment of the person’s ability to fulfill those duties. Id. The Guidelines
require that the designated representative possess “an appreciation of the nature
of the proceedings,” and suggest as factors for consideration the representative’s
“linguistic and cultural background, age, gender, and other personal
characteristics.” Id. In addition, the designated representative must not pose a
conflict of interest situation with the child such that the representative would not
act in the child’s best interests. Id.
71
Id. at Part B.I-II (noting that children are often unable to present
evidence with the same degree of precision as adults and that, therefore, more
weight should be given to the objective elements of the child’s claim).
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The United Kingdom has also taken steps to address the
particular difficulties children face in the system.72 In 1994, the
United Kingdom’s Home Office, the government department
responsible for internal affairs, developed the Refugee Council
Panel of Advisors for Unaccompanied Refugee Children
(Children’s Panel).73 The Children’s Panel was designed to provide
advice, support, and advocacy to child applicants, independent of
the U.K. Immigration and Nationality Department, to ensure that
they receive fair and equal access to legal representation, care, and
accommodation.74 Although the advisors do not represent the
children in asylum proceedings, they provide children with
assistance in finding qualified legal counsel.75 Moreover, the
advisors are responsible for meeting the child’s educational,
housing, health care, and other social welfare needs throughout the
72

Simon Russell, Unaccompanied Refugee Children in the United
Kingdom, 11 INT’L J. REFUGEE L 126, 135 (1999) (arguing that the Children’s
Panel plays a vital role in the first stages of a child’s asylum determination
process).
73
AYOTTE, supra note 52, at 3, 6-7 (2001) (analyzing the United
Kingdom’s response to unaccompanied children “against a European-wide
framework of good-practice and recommending areas for improvement).
74
U.K. Immigration and Nationality Directorate, Unaccompanied Asylum
Seeking Children Note, § 5.2, available at http://www.ind.homeoffice.gov.uk
(last visited Feb. 8, 2004).
75
AYOTTE, supra note 52, at 6-7 (stating that each child is assigned an
advisor who plays a “comprehensive role in supporting the child in relation to
any aspect of [her] situation as an [unaccompanied] child, including immigration
and welfare matters”). Unaccompanied children applying for asylum in the
United Kingdom are afforded aid to pay for their legal assistance. Id. at 23.
Ayotte argues that the Children’s Panel will be unable to meet the needs of the
growing number of unaccompanied children arriving in the United Kingdom
without an increase in its funding and resources. Id. Moreover, due to
inadequate resources, advisors are only able to provide support to the child when
she first arrives in the U.K., and thus do not play a continuing role in ensuring
the child’s interests are protected and her needs met. Id. See also Refugee
Council website, at http://www.refugeecouncil.org.uk/refugeecouncil/what/
what002.htm (last visited Feb. 8, 2004). The Refugee Council is a charitable
organization that receives funding from the U.K. government, the European
Commission, trusts, and its members. Refugee Council website, at
http://www.refugeecouncil.org.uk/refugeecouncil/ therefugeecouncil.htm (last
visited Mar. 21, 2004).
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asylum process.76
III. CHILDREN IN THE U.S. ASYLUM SYSTEM
U.S. asylum policy has not traditionally differentiated between
the claims of children and adults.77 With increasing numbers of
child asylum seekers entering the U.S. each year, however, the
U.S. has become far more responsive to international and domestic
pressure to expand the protections afforded to children.78
Every year, thousands of children enter the United States
seeking protection from human rights abuses occurring in their
countries of origin.79 Many of these children enter unaccompanied
by parents or guardians.80 In 2002, U.S. authorities apprehended
more than five thousand unaccompanied children attempting to
enter the country without documentation.81 Many of these children
are victims of highly profitable child smuggling and trafficking
rings.82
76

AYOTTE, supra note 52, at 6-7.
See Bhabha & Young, supra note 53, at 115.
78
See id. See infra Part III.A (discussing recent positive changes in the
procedural protections afforded to child asylum seekers).
79
See Women’s Commission Report, supra note 68, at 2.
80
Id. The INS defines an unaccompanied minor as a child under the age of
eighteen who seeks admission to the United States and who is not accompanied
by a parent or guardian. See Immigration and Naturalization Service, Guidelines
for Children’s Asylum Claims, at 5, n.10 (December 10, 1998) [hereinafter INS
Guidelines],
available
at
http://uscis.gov/graphics/lawsregs/handbook/10a_ChldrnGdlns.pdf (last visited
Apr. 8, 2004). See also AYOTTE, supra note 52, at 16 (discussing the reasons
why children arrive unaccompanied).
81
See Statements on Introduced Bills and Joint Resolutions, U.S. Senate,
May 22, 2003, 149 CONG. REC. S7020 (Statement of Sen. Feinstein) (“[F]ivethousand foreign-born children [who lack] parents or legal guardians to protect
them are discovered in the United States each year in need of protection.”).
82
See Ginger Thompson, Littlest Immigrants, Left in Hands of Smugglers,
N.Y. TIMES, Nov. 3, 2003, at A1 (discussing how tightened security following
the September 11th attacks has made it much harder for illegal immigrants to
cross the U.S. border, forcing parents illegally living in the United States to
either allow others to raise their children in their home country or hire smugglers
to sneak their children into the United States).
77
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Prior to 1997, the INS regularly detained children in prisons
alongside juvenile delinquents and adult offenders.83 As part of the
settlement agreement reached in Reno v. Flores, a 1993 federal
class-action suit challenging the INS’s detention of unaccompanied
minors in prison-like conditions, the INS agreed to place detained
children “in the least restrictive setting” in light of the child’s age
and special needs.84 The INS may detain children in juvenile
correction facilities only if the child presents a risk of flight or has
a criminal record.85 Although INS detention practices have
improved in some areas, many argue that the INS has made far too
little progress in seeking out alternatives to detention, such as
release to relatives and foster care.86 Even after the Flores
83

Reno v. Flores, 507 U.S. 292 (1993). See HUMAN RIGHTS WATCH,
SLIPPING THROUGH THE CRACKS: UNACCOMPANIED CHILDREN DETAINED BY
IMMIGRATION AND NATURALIZATION SERVICE, available at
THE
http://www.hrw.org/reports/1997/uscrcks/ (last visited Mar. 21, 2004)
(documenting the INS’s practice of locking up unaccompanied children with
convicted juvenile offenders, and sometimes with adult offenders, forcing them
to wear prison uniforms, and providing them with minimal access to counseling,
legal services, and information about their rights). See also CENTER FOR HUMAN
RIGHTS AND CONSTITUTIONAL LAW, FAILED BY FEDERALISM: AD HOC POLICYMAKING TOWARD DETAINED IMMIGRANT AND REFUGEE CHILDREN 17 (2001),
available at http://www.centerforhumanrights.org/Detained_minors/Minors
PolicyAnalysis.pdf (last visited December 2, 2003) (documenting violations of
the Flores settlement agreement in INS-contracted detention centers).
84
Processing, Detention, and Release of Juveniles, 63 Fed. Reg. 39759,
39760 (proposed July 24, 1998) (to be codified at 8 C.F.R. pt. 236.3) (setting out
interim regulations based on the Flores settlement agreement).
85
Id. at 39,760 (“If a juvenile has committed a crime or a juvenile
delinquent offense, has committed or threatened to commit violent acts, has
engaged in disruptive behavior, is an escape risk, or is in danger, the [INS] may
place him or her in a juvenile detention facility or a[n] [INS] facility having
separate accommodations for juveniles.”). “[I]solated offense[s] . . . not within a
pattern of criminal activity and . . . not involv[ing] violence against a person or
the use or carrying of a weapon” do not constitute offenses permitting detention
in secure facilities. Id. at 39762. Petty offenses, such a shoplifting, joy riding,
and disturbing the peace, are not considered offenses justifying secure detention.
Id.
86
Women’s Commission Report, supra note 68, at 14 (noting that the INS
has made some improvements by opening group shelters in some regions).
AMNESTY INT’L, WHY AM I HERE?: CHILDREN IN IMMIGRATION DETENTION
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settlement, nearly one-third of unaccompanied children remain
housed in secure detention facilities designed for juvenile
offenders.87 In response to concern over the INS’s perceived
conflict of interest in serving concurrently as jailor, prosecutor, and
caretaker of unaccompanied children, Congress recently
transferred responsibility for the care and custody of child asylum
seekers from the INS to the Office of Refugee Resettlement
(ORR).88
(2003),
available
at
http://www.amnestyusa.org/refugee/children_
detention.html (last visited Feb. 8, 2004) (arguing that the INS has overused
secure detention for unaccompanied children and failed to place many children
in the “least restricted setting” required by the Flores settlement) [hereinafter
AMNESTY REPORT]. According to the Center for Human Rights and
Constitutional Law, a public interest legal foundation that promotes respect for
the human and constitutional rights of immigrants and refugees, the INS
detained 4736 unaccompanied children from 1999-2000. CTR. FOR HUMAN
RIGHTS AND CONSTITUTIONAL LAW, FAILED BY FEDERALISM: AD HOC POLICYMAKING TOWARD DETAINED IMMIGRANT AND REFUGEE CHILDREN 10 (2001),
available at http://www.centerforhumanrights.org/Detained_minors/Minors
PolicyAnalysis.pdf (last visited Apr. 8, 2004). The average age of all children
detained was approximately 15.26 years. Id. The average number of days spent
in detention was 77.21 days. Id. at 11. Thirty-two percent of children spent time
in secure lock-ups due to insufficient space at non-secure facilities. Id.
87
AMNESTY REPORT, supra note 86, at 1. Only 17 percent of the secure
facilities that responded to Amnesty International’s inquiry reported that
unaccompanied children are separated from juvenile offenders. Id. at 23-24.
Nearly half reported that they house unaccompanied children in the same cell as
juvenile offenders. Id. at 23-24. The majority of unaccompanied children
detained in secure facilities are non-delinquent. Id. at 21. Unaccompanied
children are often categorized as “escape risks” in order to justify housing them
in secure facilities without an individual assessment of whether the risk is
genuine. Id.
88
Homeland Security Act of 2002, Pub. L. No. 107-296, § 462 (2002). See
The Treatment of Children in INS Custody: Hearings Before the Senate
Judiciary Subcommittee on Immigration, available at http://www.womens
commission.org/take_action/testimony.html (last visited Feb. 17, 2004) (citing
the fact that the INS frequently denied release from detention to children who
had been granted asylum because the agency itself had decided to appeal the
decision); Christopher Nugent and Steven Schulman, A New Era in the Legal
Treatment of Alien Children: The Homeland Security and Child Status
Protection Acts, 80 No. 7 INTERPRETER RELEASES 233 (Feb. 19, 2003)
(emphasizing that the transfer in responsibility from the INS, a law enforcement
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A. Changes in the Procedural Protections Afforded to Child
Asylum Seekers
There are positive indications that U.S. refugee policy is
moving toward a greater awareness of the particular procedural
obstacles children face in the asylum system. On December 10,
1998, the INS issued guidelines providing asylum officers with
child-sensitive interview procedures and training.89
The INS Guidelines set forth special procedures to remedy the
particular difficulties that children face in applying for asylum, and
accept the CRC’s “best interests of the child” standard as a “useful
measure” for determining appropriate interview techniques for
child asylum seekers.90 For example, the Guidelines call for
training INS personnel in the unique needs of children asylum
seekers, with the goal of creating a “‘child-friendly’ asylum
interview environment.”91 To this end, the Guidelines suggest
several steps to assist in “building rapport” with children
agency, to the ORR, a human services agency, represents a positive step toward
recognizing unaccompanied children’s welfare and protection needs). See 149
CONG. REC. S7026 (May 22, 2003) (noting that the ORR, a human services
agency within the Department of Health and Human Services, has “decades of
experience working with foreign-born children”).
89
INS Guidelines, supra note 80. The INS Guidelines were issued on
December 10th in honor of International Human Rights Day. Several academic
institutions and non-profit organizations, including the Women’s Commission
for Refugee Women and Children, a non-profit organization that advocates for
refugee women and children around the world, collaborated with the INS to
develop the guidelines, which draw from many of the innovations proposed in
the 1996 Canadian Guidelines as well as the 1997 UNHCR Guidelines. Further
information about the Commission is available at http://www.womens
commission.org.
90
INS Guidelines, supra note 80, at 2. The United States has signed, but
not ratified, the CRC. See U.S. Finally Agrees to Sign U.N. Accord for Children,
CHI. TRIBUNE., Feb. 12, 1995, available at 1995 WL 6165212. Nevertheless, the
INS Guidelines affirm that the CRC and other international instruments “need
not be ratified by the U.S. to provide guidance as a source of human rights
norms.” Id. at 2 n.1. See supra Part.II. In referring to the best interests of the
child principle as a “useful measure,” the INS is acknowledging the principle’s
relevance to its policies pertaining to children.
91
INS Guidelines, supra note 80, at 5.
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applicants.92 For example, interviews begin with a discussion of
“neutral topics,” such as career goals, school, pets, and hobbies, an
explanation of what will happen during the asylum interview, and
reassurance that the child is not expected to be able to answer all of
the questions asked of her and that her answers will remain
confidential.93 In addition, the Guidelines suggest that officers
“take the initiative” in actively evaluating whether the child
understands the process by “watch[ing] for non-verbal clues, such
as a puzzled look, knitted eyebrows, downcast eyes, long pauses,
and irrelevant responses.”94
Moreover, the Guidelines acknowledge that children “may be
less forthcoming than adults . . . in order not to relive their trauma”
and recognize that children “may not present their cases in the
same way as adults.”95 Thus, the asylum officer’s questions should
be “tailored to the child’s age, stage of language development,
background, and level of sophistication.”96 While the burden of
proof remains on the child to prove her asylum eligibility, the
asylum officer must take the child’s “age, relative maturity, ability
to recall events, and psychological make-up . . . into account when
assessing the credibility of a claim and must . . . gather as much
objective evidence as possible to evaluate the claim.”97
The INS Guidelines also stress the key role that children’s
guardians can play in protecting the best interests of the child in
the asylum process.98 Guardians are commonly used in other areas
of U.S. law to assist children. For example, federal law requires
states to provide children who are the subject of abuse or neglect
proceedings with a “guardian ad litem, who may be an attorney or

92

Id. at 7.
Id. at 8.
94
Id. at 9.
95
INS Guidelines, supra note 80, at 5.
96
Id. at 10.
97
Id. at 17. Objective evidence may include country reports detailing the
human rights situation or cultural practices in a child’s country of origin, an
evaluation of a child’s medical or psychological condition, as well as other
documentary evidence. See INS Guidelines, supra note 80, at 13.
98
Id. at 5.
93
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a court appointed special advocate (or both).”99 These guardians
are responsible for “obtain[ing] firsthand, a clear understanding of
the situation and needs of the child and . . . mak[ing]
recommendations to the court concerning the best interests of the
child.”100 The INS Guidelines envision that guardians would assist
in “bridg[ing] the gap between the child’s culture and the U.S.
asylum interview.”101 The INS Guidelines refer to the guardian as
a “trusted adult,” noting that “a child’s parent or relative [may be]
a logical and appropriate support person.”102
Although the INS Guidelines affirm the significance of
children’s guardians in the asylum process, they ultimately place
no affirmative responsibility on the government to provide each
child with a guardian.103 Furthermore, although parents, friends,
and other trusted adults often provide invaluable support to child
applicants, child welfare professionals with expertise in the
particular needs of children asylum seekers could provide a higher
level of assistance.104 The need for a corps of child welfare
professionals is especially relevant for unaccompanied children,
who often lack access to trusted adults.105 Moreover, the INS
99

See Child Abuse Prevention and Treatment Act of 1974, 42 U.S.C. §
5101 (1974) (requiring states to appoint a Guardian ad Litem in every abuse and
neglect proceeding in order to receive federal funding and assistance).
100
Id. at § 5106a(b)(2)(A)(ix).
101
INS Guidelines, supra note 80, at 6.
102
Id.
103
See INS Guidelines, supra note 80, at 5, n.12 (“[T]here is no
requirement that a child bring an adult to the interview either to serve as a
support person, attorney, or accredited representative.”).
104
UNHCR Guidelines, supra note 52, § 5.7 (encouraging the use of
guardians who have “the necessary expertise in the field of child caring, so as to
ensure that the interests of the child are safeguarded, and that the child’s legal,
social, medical, and psychological needs are appropriately covered” during the
asylum determination process).
105
UNHCR, Refugee Children: Guidelines on Protection and Care, 1994, at
43 (noting that unaccompanied children lack trusted adults to assist them by
providing factual information to document their claims, supporting them
emotionally, and explaining the asylum determination procedures). See INS
Guidelines, supra note 80, at 17 (acknowledging that “a child who has filed a
separate asylum application . . . [is] frequently without the support of familiar
adults”).
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Guidelines do not guarantee that child asylum seekers will receive
legal counsel.106 Presently, less than half of the children in INS
custody have representation.107
In May 2003, Senator Diane Feinstein introduced bipartisan
legislation in the U.S. Senate that would significantly expand
services for children who arrive unaccompanied in the U.S.108
Congresswoman Zoe Lofgren introduced an identical bill in the
U.S. House of Representatives in October 2003.109 The bill, titled
the “Unaccompanied Alien Child Protection Act of 2003,” would
require children under the age of eighteen in federal custody to be
represented by counsel in immigration proceedings.110 If pro bono
representation is not available to a child, the bill mandates
provision of government-funded legal representation.111 The bill
would also establish a pilot program to develop an independent
corps of guardians ad litem with expertise in child welfare.112
These guardians would serve to “ensure that the [child’s] best
interests . . . are promoted . . . in [immigration] proceedings.”113
Enactment of the bill would represent a major step towards treating
child asylum seekers with the care and sensitivity they deserve.114
106

See INS Guidelines, supra note 80.
See 149 CONG. REC. S7026 (May 22, 2003) (noting that “statistics
demonstrate that applications for asylum are four times more likely to be granted
when represented by counsel”).
108
Unaccompanied Alien Child Protection Act of 2003, S.1129, 108th
Cong. (2003) (establishing a Guardian ad litem program, ensuring that
unaccompanied minors have access to legal counsel, and calling upon the
Department of Justice to adopt the INS Guidelines in its handling of children’s
asylum claims before immigration judges and the BIA).
109
Unaccompanied Alien Child Protection Act of 2003, H.R. 3361, 108th
Cong. (2003).
110
Id. § 202(a)(1).
111
Id. § 202(a)(3).
112
Id. § 201(a)(3)(E).
113
Id. Supra note 57 (discussing the “best interests of the child” standard).
114
The Treatment of Children in INS Custody: Hearings Before the Senate
Judiciary Subcommittee on Immigration, 107th Cong. (2002) (statement of
Wendy Young) (noting that the proposed bill addresses many of the “significant
procedural gaps in U.S. policy and practice [that] jeopardize the protection of
[child refugees]”).
107
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The bill would redefine the government’s priorities with respect to
refugee children by making the protection of their interests central
to all actions and proceedings.115
B. Remaining Procedural Obstacles
In 1996, spurred by a wave of anti-immigrant sentiment,
Congress enacted the Illegal Immigration Reform and Immigrant
Responsibility Act (IIRAIRA).116 IIRAIRA placed a one-year
filing deadline on all applicants, even those residing legally in the
United States, to submit their asylum applications for
adjudication.117 The deadline may be overcome by showing that (a)
circumstances materially affecting the applicant’s eligibility for
asylum have changed; or, (b) extraordinary circumstances led to
the delay in filing.118 While the one-year deadline may increase the
115

149 CONG. REC. S7026 (May 22, 2003) (“[I]n all proceedings and
actions, the government should have as a high priority protecting the interests of
[unaccompanied] children, most of whom are unable to understand the nature of
the proceedings in which they are involved.”).
116
IIRAIRA, supra note 47, § 604. See Conference Report on IIRAIRA
(Sept. 25, 1996), Rep. Rohrabacher, “We are supposed to be watching out for
our own people. When we allocate money for benefits, for service, SSI and
unemployment benefits, it is supposed to benefit our citizens, the people that are
paying taxes, who fought our wars.”
117
IIRAIRA, supra note 47, § 604; Immigration and Nationality Act § 208
(a)(2)(B); 8 U.S.C. § 1158 (a)(2)(B) (2003) (requiring an asylum applicant to
demonstrate by clear and convincing evidence that her application has been filed
within one year of the date of her arrival in the United States).
118
Immigration and Nationality Act § 208 (a)(2)(D) (2003); 8 C.F.R. §
208.4(a)(2) (2004). The regulations provide a non-exhaustive list of the types of
changed circumstances that may qualify as exceptions to the one-year filing rule,
including (a) changes in conditions in the applicant’s country of nationality, (b)
changes in applicable U.S. law, (c) changes in the applicant’s personal
circumstances, such as recent political activism or conversion from one religion
to another, or (d) the ending of an applicant’s dependent relationship to the
principal applicant in a previous application. 8 C.F.R. § 208.4(a)(4)(i)(A), (B),
and (C). The regulations also provide a list of circumstances that could be
considered extraordinary, such as (a) serious illness, (b) legal disability, e.g., the
applicant is an unaccompanied minor or suffered from mental impairment
during the first year after arrival, (c) death or serious illness of a family member
or legal representative, or (d) other circumstances, depending on the facts of the
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efficiency of the system by weeding out applicants who lack bona
fide asylum claims, it raises concerns that genuine refugees who
inadvertently miss the deadline will be barred from gaining
asylum.119 These concerns are particularly relevant for children
seeking asylum who may lack the maturity to understand the
intricacies of U.S. asylum law and frequently do not have access to
legal counsel.120
The INS regulations implementing IIRAIRA partly address
these concerns by providing asylum adjudicators with the
discretion to exempt unaccompanied children from the one-year
deadline.121 According to the regulations, in some cases, children
lacking parental or caregiver accompaniment may suffer from a
legal disability grave enough to invoke the extraordinary
circumstances exception.122 For example, the BIA found that a
fifteen year-old unaccompanied child who was detained in INS
custody during the one-year period immediately following his
arrival in the United States established extraordinary circumstances
that excused his failure to file for asylum before the expiration of
the one-year deadline.123
Accompanied children, however, would not be permitted the

case, including severe family or spousal opposition, extreme isolation within a
refugee community, profound language barriers, or profound difficulties in
cultural acclimatization. 8 C.F.R. § 208.4(a)(5)(i), (ii), and (vi); INS, Asylum
Officer Basic Training Course: One-Year Filing Deadline (March 15, 2001) at
16-17 (on file with author).
119
Women’s Commission Report, supra note 68, at 6.
120
149 CONG. REC. S7020 (May 22, 2003) (“Children . . . have incredible
difficulty understanding the complexities of the immigration system . . . .
[Despite this,] most children in immigration custody are overlooked and
unrepresented.”).
121
8 C.F.R. § 208.4 (a)(5)(ii). The proposed Unaccompanied Alien Child
Protection Act would make this exemption mandatory for all unaccompanied
minors. Unaccompanied Alien Child Protection Act of 2003, S.1129, 108th
Cong. § 403(b) (2003).
122
8 C.F.R. § 208.4(a)(5)(ii).
123
In re Y-C-, 23 I. & N. Dec. 286, 288 (BIA 2002) (finding that the
detention of an unaccompanied child during the one-year period following his
arrival in the United States constitutes extraordinary circumstances sufficient to
overcome the one-year filing deadline).
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same exemption, under the assumption that these children would
derive their status from a parent’s claim or would be aided by a
parent in making an asylum claim.124 This rationale, while true in
many instances, fails to take into account that some children may
have interests contrary to those of their parents.125 For example, a
child who has suffered severe abuse at the hands of an
accompanying parent would have grounds for asylum while the
accompanying parent would not.126 In a situation where an abusive
parent might wish to protect himself against potential criminal
charges, or may simply wish to remain undetected by the INS, the
accompanying parent may have an interest in preventing the child
from applying for asylum.127 In such a case, the child’s failure to
file before the expiration of the one-year deadline would result in
grave consequences.
The INS regulations should provide asylum adjudicators with
discretion to take into account the factors that prevent any child,
whether accompanied or unaccompanied, from seeking asylum
within the first year of her arrival before barring her claim for
exceeding the deadline. In fact, the INS proposed a similar
approach in its basic training course for asylum officers.128 In
addition to the list of “extraordinary” circumstances sufficient to
overcome the one-year filing deadline in the CFR, the training
course discusses additional circumstances, such as severe family
opposition, language barriers, or profound difficulties in cultural
adjustment, which may also constitute extraordinary

124

Bhabha & Young, supra note 53, at 113 (arguing that no individualized
determination procedure is envisaged with respect to accompanied children due
to the principle of family unity, i.e., the children derive their refugee status from
the head of the family).
125
Bhabha & Young, supra note 53, at 114.
126
Id. at 107. See Aguirre-Cervantes v. INS, 242 F.3d 1169 (2001)
(overturning the BIA’s denial of asylum to a young woman from Mexico whose
father subjected her and her family members to extreme physical abuse on
account of her membership in the particular social group consisting of her
immediate family).
127
Women’s Commission Report, supra note 68, at 7.
128
INS, Asylum Officer Basic Training Course: One-Year Filing Deadline
(March 15, 2001), at 16-17.
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circumstances.129 These additional considerations should be
included in the CFR in order to afford immigration judges the
same discretion as asylum officers to protect both accompanied
and unaccompanied children from the harsh consequences of the
one-year deadline.
IV. NEEDED CHANGES IN CHILDREN’S SUBSTANTIVE ELIGIBILITY
FOR ASYLUM
In order to fully realize the INS Guidelines’ admirable goal of
protecting children in the U.S. asylum system, U.S. policymakers
must consider whether children require a separate substantive legal
standard that accounts for their status as children. In addition, U.S.
policymakers must address the fact that U.S. asylum law often fails
to acknowledge the specific forms of persecution unique to child
applicants. Finally, the increasing subjection of children to forced
conscription in armed conflicts around the world demands that
policymakers evaluate whether the exclusion principle, which bars
“persecutors of others” from receiving asylum protection, should
be applied to former child soldiers seeking asylum.
A. Applying a Separate Legal Standard to Children’s Asylum
Claims
Although the INS Guidelines and the proposed bill expand the
procedural protections for children who apply for asylum, they do
not significantly alter a child’s substantive eligibility under U.S.
asylum law.130 Thus, while directing asylum officers to take into
account such factors as “the age, relative maturity, ability to recall
events, and psychological make-up of the child . . . when assessing
the credibility of a claim,” the INS insists that the Guidelines “[do]

129

Id.
Kristine K. Nogosek, It Takes A World To Raise A Child: A Legal and
Public Policy Analysis of American Asylum Legal Standards and Their Impact
on Unaccompanied Asylees, 24 HAMLINE L. REV. 1, 1 (2000) (arguing that the
INS Guidelines do not afford children proper substantive protections under the
Immigration and Nationality Act).
130
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not create new law or alter existing law.”131 A child must still meet
the refugee definition, therefore, in order for these factors to have a
positive bearing on her claim.132 As a consequence, the INS
Guidelines permit asylum officers very little discretion to ensure
that these factors actually have an effect on the ultimate decision to
grant or deny asylum to a child.133
Unlike other types of adjudications, asylum proceedings
present special challenges for applicants.134 In asylum proceedings,
the applicant bears the burden of proof for establishing her
eligibility for asylum.135 In most cases, the events at issue occurred
far away, making it very difficult for applicants to secure the
witnesses, documents, and other evidence crucial to their claims.136
The U.N. High Commissioner for Refugees has proposed that
adjudicators account for these evidentiary challenges by affording
the applicant the “benefit of the doubt.”137 This standard
131

INS Guidelines, supra note 80, at 17.
Id.
133
See id. at 18 (“Regardless of how sympathetic the child’s claim may be,
he or she cannot be granted asylum unless the [Immigration and Nationality
Act’s refugee definition] is met. Consequently, the ‘best interests of the child’
principle, while useful to the interview process, does not replace or change the
refugee definition in determining substantive eligibility.”). See Bhabha &
Young, supra note 53, at 97 n.52 (arguing that the Guidelines’ limitation of the
best interests principle to procedural and evidentiary questions, and not the legal
analysis of a child’s claim, is contrary to the CRC’s obligation on states to
“protect and assist”). The UNHCR guidelines, in contrast, require that the best
interests principle guide substantive eligibility determinations, as well as
procedural and evidentiary matters. See supra Part II (discussing the UNHCR
Guidelines).
134
Id.
135
MUSALO, supra note 24, at 869. The applicant bears both the burden of
production of evidence as well as the burden of persuasion of the adjudicator. Id.
136
Id. Governments that engage in persecution often go to great lengths to
cover-up their commission of human rights violations. Id. As a result, it is often
extremely difficult for asylum applicants to gain access to proof of their
persecution. Id.
137
UNHCR, HANDBOOK ON PROCEDURES AND CRITERIA FOR
DETERMINING REFUGEE STATUS UNDER THE 1951 CONVENTION AND THE 1967
PROTOCOL RELATING TO THE STATUS OF REFUGEES, ¶¶ 196, 203-4 (1979). Some
commentators have argued that Canada’s adjudication process incorporates the
132
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recognizes that even after the applicant has made a “genuine
effort” to corroborate her story there may still be a lack of evidence
for some of her statements.138 Moreover, the High Commissioner
recommends that adjudicators play an active role in facilitating the
applicant’s “genuine effort” by sharing the applicant’s duty to
evaluate and ascertain all the relevant evidence.139 Thus, although
the burden of proof in principle remains with the applicant, the
adjudicator also bears a responsibility to “use all the means at his
disposal to produce the necessary evidence in support of the
application.”140
This approach is especially relevant for child applicants, who
often lack the maturity to understand their role in the adjudicatory
process and for whom it may be more difficult to present evidence
with the same degree of consistency and precision as adults. A
standard that eases the child’s burden of production, applies
evidentiary rules flexibly, and affords the child the benefit of the
doubt with respect to questions of credibility could significantly
increase the likelihood that a child genuinely deserving of refuge
will be granted asylum. Moreover, this standard would bring U.S.
asylum law in closer conformance with international human rights
norms pertaining to children as well as U.S. child welfare laws,
which adopt the best interests principle as the standard that should
be applied in all actions concerning children.141
The policy that child applicants must meet the same
substantive standard as adults cannot be reconciled with the INS
Guidelines’ acknowledgement that, for child asylum seekers, “the
balance between subjective fear and objective circumstances may

UNHCR’s “benefit of the doubt” standard. See Joanna Ruppel, The Need for a
Benefit of the Doubt Standard in Credibility Evaluation of Asylum Applicants,
23 COLUM. HUM. RTS. L.REV. 1, 34 (1991) (noting that a favorable decision by
only one member of a two-member panel is required for an applicant to be
granted asylum in Canada).
138
UNHCR, supra note 137, at ¶ 203.
139
UNHCR, supra note 137, at ¶ 196.
140
UNHCR, supra note 137, at ¶ 196.
141
See supra Part II (discussing the best interests of the child standard
under international law).

BIENMACRO.DOC

4/23/2004 1:15 PM

CHILD ASYLUM SEEKERS

829

be more difficult for an adjudicator to assess.”142 Children under
sixteen years of age may “lack the maturity to form a well-founded
fear of persecution . . . requiring the adjudicator to give more
weight to objective factors.”143 Furthermore, adherence to the adult
standard would not permit adjudicators to afford child claimants a
“liberal application of the benefit of the doubt,” even though the
Guidelines suggest that this may be necessary in certain
circumstances.144 While the informal atmosphere of an asylum
interview may provide sufficient opportunity for an asylum officer
to meet the “challenging responsibility” of adjudicating a child’s
claim, the INS Guidelines do not address the very different context
of removal proceedings, which are far more formal and
adversarial.145
In many areas of U.S. law, including tort, contract, and
142

See supra Part III.A (discussing the rationale behind tailoring the
asylum interview to the child’s age, maturity, background, and level of
sophistication and the need for asylum officers to take these characteristics into
account when adjudicating children’s claims).
143
INS Guidelines, supra note 80, at 19.
144
See id. at 20 (citing the need for asylum officers to afford a child
applicant the benefit of the doubt where it is reasonable to believe the child’s
parents possessed a well-founded fear of persecution prompting them to send the
child outside the country, even though the precise circumstances of the child’s
departure are not known).
145
Bhabha & Young, supra note 53, at 121 (noting that the traditional
courtroom environment was designed to inspire respect for the seriousness of
the process, and, consequently, may intimidate children and prevent them from
participating in the hearing). The removal proceedings are formal and
adversarial particularly because they are conducted before a judge. Id. In some
cases, detained child asylum seekers are brought before the immigration judge
shackled and handcuffed. See Press Release, Amnesty International, First
National Survey of Children in Immigration Detention Exposes Mistreatment,
Lengthy Detentions, Legal Barriers (June 18, 2003), at http://www.amnesty
usa.org/news/2003/usa06182003.html. The Unaccompanied Alien Child
Protection Act of 2003 would require the EOIR to adopt the INS Guidelines in
its handling of children’s asylum claims before immigration judges and the BIA.
Unaccompanied Alien Child Protection Act of 2003, S.1129, 108th Cong. §
401(a) (2003). The bill also mandates that the Secretary of Homeland Security
provide “periodic comprehensive training” on the Guidelines to all asylum
officers, immigration judges, members of the BIA, and immigration officials
who have contact with children. Id. § 401(b).
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criminal law, a different legal standard is applied to children based
on their status as a minor.146 The U.S. Supreme Court has
acknowledged the special status of children under U.S. law,
stating:
Our history is replete with laws and judicial recognition
that minors, especially in their earlier years, generally are
less mature and responsible than adults. Particularly during
the formative years of childhood and adolescence, minors
often lack the experience, perspective and judgment
expected of adults.147
Contract law and tort law afford children greater flexibility to
protect them from the harsh penalties of the adult legal standard.148
Underlying this grant of greater flexibility is the belief that
children, due to their innate vulnerability and immaturity, should
not be assumed to comprehend the impact and nature of their
acts.149 Criminal law provides children with a separate court
system and procedures, with the ultimate goal of rehabilitating
children, not punishing them.150
There is little, if any, evidence that the adoption of a more
146

Kristine K. Nogosek, It Takes A World To Raise A Child: A Legal and
Public Policy Analysis of American Asylum Legal Standards and Their Impact
on Unaccompanied Minor Asylees, 24 HAMLINE L. REV. 1 (2000).
147
Eddings v. Oklahoma, 455 U.S. 104, 115-16 (1982) (finding that youth
must be considered a relevant mitigating factor in sentencing sixteen year-old to
death).
148
Nogosek, supra note 146, at 14-16 (noting that the modern trend in the
area of contract law is to hold the contract voidable upon the child’s option, and
observing that under tort law, children are either completely immune from
liability, or held to a more flexible legal standard of care that takes into account
the child’s level of intelligence, maturity, and experience).
149
Id.
150
Id. at 16 (noting that juvenile courts were based on the attitude that
children were developmentally incomplete emotionally, morally, and
cognitively, rendering them psychologically vulnerable). See LESLIE J. HARRIS,
CHILDREN, PARENTS AND THE LAW: PUBLIC AND PRIVATE AUTHORITY IN THE
HOME, SCHOOLS, AND JUVENILE COURTS 317 (2002) (“The [juvenile] court’s
process was conceived as informal, resembling the method by which parents
deal with children in the home, rather than in terms of counsel, confrontation,
and other characteristics of a criminal trial.”)
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flexible standard for children would result in a dramatic surge in
children’s asylum claims in the United States.151 Even if more
children are granted asylum in the United States under this
standard, the U.S. will have taken seriously its humanitarian
obligations toward the international community by assuming a
larger share of responsibility for children affected by war and
abuse.
B. Recognizing the Forms of Persecution Unique to Children
Neither the INS Guidelines nor the proposed Unaccompanied
Child Protection Act address the forms of persecution unique to
child applicants.152 For many child asylum seekers, the fact that
they are children is central to their claim.153 Examples of cases in
which the persecution alleged only applies to children include
infanticide, female genital mutilation, bonded child labor, child
marriage, and the sale of children.154 In other cases, behavior that
might not rise to the level of persecution when targeted at adults
may constitute persecution when children are the targets.155 For
example, whereas U.S. asylum law currently views military
conscription as a right of sovereign states, and thus not as a form of
persecution, this adult-centered approach is insensitive to the
situations of children fleeing forced military or guerilla
conscription.156 Because children are more likely to be traumatized
151

See Ruppel, supra note 14, at 34 (arguing that, in 1988, the Canadian
government incorporated into its refugee adjudication process the policy of
affording the benefit of the doubt to all asylum applicants). Moreover, in 2002,
Canada incorporated the best interests of the child principle into its Immigration
and Protection Act. Concluding Observations on the Second Periodic Report of
Canada, U.N. Committee on the Rights of the Child, U.N. Doc.
CRC/C/15/Add.215 (2003). Despite these provisions, individual claims by
children still only account for five percent of all asylum applications lodged in
Canada. Second Periodic Report of Canada, U.N. Committee on the Rights of
the Child, U.N. Doc. CRC/C/83/Add.6 (2003).
152
Bhabha & Young, supra note 53, at 103.
153
Bhabha & Young, supra note 53, at 101.
154
Id.
155
Id.
156
See supra text accompanying notes 2-9 (discussing Bernard Lukwago’s
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by hostile situations due to their age, lack of maturity, and
vulnerability, particular behaviors that would not constitute
persecution for an adult, such as aggressive police questioning,
threats, or physical abuse, may produce lasting damage, physical,
or psychological trauma in a child that amounts to persecution.157
Two recent cases involving the forced recruitment of children
by military or guerilla forces reflect the difficulty courts face when
confronted with such forms of persecution that do not fit neatly
into current asylum doctrine. In Cruz-Diaz v. I.N.S., Carlos CruzDiaz, a native of El Salvador who entered the U.S. illegally at the
age of fifteen, sought reversal of the Bureau of Immigration
Appeal’s (BIA) decision to deny him asylum.158 At his removal
hearing, Cruz-Diaz testified that he feared persecution from the El
Salvadorian army, which he believed had murdered members of
his family, as well as guerillas from whom he had deserted.159
Although the immigration judge found that Cruz-Diaz had proven
his subjective fear of persecution, the judge denied his claim
because under current asylum law, the army’s “hunt” for CruzDiaz for fighting with the guerillas did not amount to
persecution.160 On appeal, Cruz-Diaz argued that the immigration
judge erred by holding him to the same standard as an adult who
had evaded military conscription.161 The Fourth Circuit rejected
this argument, finding no Congressional intent to apply a different
standard to children’s asylum claims.162 Thus, it concluded that
Cruz-Diaz was not entitled to special protection from the actions of
the military on account of his youth, and the immigration judge
appropriately treated his claim like that of “any other citizen of El
Salvador who participated in or refused to participate in the
forced conscription and abuse by the LRA). Other situations in which children’s
fundamental human rights are at issue include deprivation of education,
heightened vulnerability following civil upheaval, homelessness, prostitution,
and trafficking. Bhabha & Young, supra note 53, at 102-03.
157
Bhabha & Young, supra note 53, at 104.
158
Cruz-Diaz v. I.N.S., 86 F.3d 330 (4th Cir. 1996).
159
Id. at 331.
160
Id.
161
Id.
162
Id. at 331.
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activities of either the guerillas or the army.”163
The Fourth Circuit also denied asylum to Rafael Garcia-Garcia,
who, like Cruz-Diaz, entered the U.S. illegally from El Salvador.164
At his removal hearing, Garcia-Garcia testified that when he was
sixteen years-old, guerillas came to his home and threatened to kill
him unless he joined their forces.165 After the guerillas forced him
at gun-point to attack deserters with a baseball bat, Garcia-Garcia
fled his captors while they were sleeping.166 Upon hearing from his
father that the guerillas had come to his home looking for him, he
fled El Salvador, fearing retaliation.167 Garcia-Garcia argued that
his abduction and the violence he was forced to inflict on deserters
constituted persecution, particularly in light of his age at the
time.168 The Fourth Circuit rejected Garcia-Garcia’s argument,
refusing to find that the forced recruitment of a child amounts to
persecution.169
These cases underscore the limitations of U.S. asylum policy,
which fails to afford children substantive provisions that account
for their status as children.170 As the definition of persecution
continues to evolve, U.S. policymakers must craft asylum policies
that are flexible enough to accommodate the range of situations
from which people seek asylum.171 For example, in 1995, the INS
163

Id. at 332.
Garcia-Garcia v. I.N.S., 1999 U.S. App. LEXIS 4778, at *1 (4th Cir.
Mar. 19, 1999).
165
Id. at *2.
166
Id.
167
Id.
168
Id. at *4.
169
Id. See also, Perez-Garcia v. I.N.S., 1997 U.S. App. LEXIS 28522 (2nd
Cir.1997) (finding that the Guatemalan military’s beating of a seventeen yearold as a result of his refusal to join the army due to his status as a minor did not
constitute persecution because a general requirement of military conscription is
not persecution regardless of the “highhanded methods” employed by the
Guatemalan military). See infra Part IV (discussing the justifications for
reforming U.S. asylum policy to recognize the forced conscription of children as
a form of persecution).
170
Bhabha & Young, supra note 53, at 103.
171
Id. The UNHCR handbook does not define the term persecution.
Instead, it leaves its meaning open-ended in order to accommodate evolving
164
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issued a memorandum recognizing that the refugee definition
encompasses certain gender-related claims of women asylum
seekers.172 In re Fauziya Kasinga, a case involving female genital
mutilation, became the first BIA precedent decision to grant
asylum to a woman based on gender persecution.173 In reaching its
decision, the BIA carefully considered the context from which the
claimant fled, her position within the society, and the social and
political role of the practice of female genital mutilation within her
culture.174 With growing recognition that gender-based violence
constitutes a human rights violation, asylum policymakers have
reinterpreted the concept of persecution expansively to protect
victims from such abuse.175 Likewise, the concept of persecution
human rights norms. In response to changing social and political conditions in
Africa, the Organization of African Unity extended the scope of the refugee
definition under its 1969 refugee convention to all persons forced to flee across
national borders due to “external aggression, occupation, foreign domination or
events seriously disturbing public order . . . .” Convention Governing the
Specific Aspects of Refugee Problems in Africa, June 20, 1974, art. 1(2), 1001
U.N.T.S. 45. The Cartagena Declaration on Refugees, adopted by ten Latin
American states in 1984, embraced the OAU’s expanded definition by extending
protection to “persons who have fled their country [because of] generalized
violence, foreign aggression, internal conflicts, [or] massive violations of human
rights . . . .” Cartagena Declaration on Refugees, Nov. 22, 1984, ¶ 3, Annual
Report of the Inter-American Commission on Human Rights, OAS Doc.
OEA/Ser.L/V/II.66/doc.10, rev. 1, at 190-93 (1984-85).
172
Considerations For Asylum Officers Adjudicating Asylum Claims from
Women (1995) (noting that an applicant’s gender may bear on her claim in
significant ways, for instance, she may have been subjected to a form of
persecution that disproportionately affects women, suffered persecution on
account of her gender, or due to her membership in a particular social group
constituted by women), available at http://www.uchastings.edu/cgrs/
law/guidelines.html (last visited Apr. 13, 2004). The memorandum identifies
rape, and other forms of sexual violence, as well as the imposition of harsh rules
on women, as examples of persecution primarily affecting women. Id.
173
21 I. & N. Dec. 357 (BIA 1996).
174
Pamela Goldberg, Asylum Law: Recent Developments on Gender Issues,
8 BENDER’S IMMIGR. BULL. 1507, n.7 (Sept. 2003).
175
Considerations For Asylum Officers Adjudicating Asylum Claims from
Women (1995) (citing evolving international human rights standards pertaining
to women as providing the basis for the INS’s new approach to gender-related
asylum claims).
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must be expanded with regard to the forms of abuse child
applicants commonly face in order to allow adjudicators to make
meaningful distinctions between the claims of children and adults.
C. The Exclusion Principle and Children
The exclusion clause under the Refugee Convention, which
bars certain categories of individuals from gaining asylum, does
not distinguish between adults and children.176 In the United
States, the subject of a bar against asylum first surfaced in 1948,
regarding concern that former Nazis and their collaborators could
attempt to use U.S. refugee protections to gain asylum.177 With the
codification of the Refugee Convention’s definition of “refugee”
under the 1980 Refugee Act, U.S. refugee law adopted the
Convention’s exclusion from status as a refugee “any person who
ordered, incited, assisted, or otherwise participated in the
persecution of any person” on account of their race, nationality,
religion, political opinion, or membership in a particular social
176

See 1951 Convention and 1967 Protocol, supra note 24, at art. 1F.
Article 1F of the Refugee Convention provides as follows:
The provisions of this Convention shall not apply to any person with
respect to whom there are serious reasons for considering that: (a) he
has committed a crime against peace, a war crime, or a crime against
humanity, as defined in the international instruments drawn up to make
provision in respect of such crimes; (b) he has committed a serious
non-political crime outside the country of refuge prior to his admission
to that country as a refugee; (c) he has been guilty of acts contrary to
the purposes of the United Nations.
Id.
177

Creppy, supra note 23, at 444. The Displaced Persons Act was a U.S.
immigration initiative created to assist in alleviating the problem of war refugees
by temporarily raising quota limitations. Id. at 445. By deducting the increase in
admitted refugees from future immigration numbers, the DPA facilitated the
admission of over 400,000 displaced persons by 1951. Id. See The Displaced
Persons Act of 1948, Pub. L. No. 80-774, 62 Stat. 1009, amended by Act of June
16, 1950, Pub. L. No. 81-555, 64 Stat. 219. The DPA specifically excluded from
the definition of a displaced person, “any . . . person who can be shown . . . to
have assisted the enemy in persecuting civil populations of countries . . . or . . .
to have voluntarily assisted the enemy forced since the outbreak of the second
world war in their operations against the United Nations.” Id.
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group.178 As military and guerilla leaders increasingly resort to
forced conscription of children on a massive scale, however, the
bright line that supposedly once separated persecutor from victim
has blurred.179
There is both domestic and international consensus that the law
should treat children who have committed criminal acts differently
than adults.180 Like other areas of U.S. refugee law, however, the
exclusion clause does not distinguish children from adults.181 The
situation of forcibly conscripted former child soldiers provides a
stark example of the consequences of applying the exclusion
clause to child applicants.182
178

Immigration and Nationality Act § 101(a)(42)(A), 8 U.S.C. §
1101(a)(42)(A) (2003).
179
See Machel Report, supra note 54, at para. 34. According to the report,
“Increasingly . . . adults are conscripting children as soldiers deliberately.” Id.
180
See supra Part III.A (discussing how U.S. criminal law treats child
offenders differently than adults); Rome Statute of the International Criminal
Court, July 17, 1998, art. 2, 37 I.L.M. 999 (entered into force 2002) [hereinafter
ICC Statute] (exempting crimes committed by children under age eighteen from
the International Criminal Court’s jurisdiction).
181
Michael Kingsley Nyinah, Exclusion Under Article 1F: Some
Reflections on Context, Principles, and Practice, 12 INT’L. J. REFUGEE L. 295,
308 (2000) (arguing for the need to “narrowly fashion the parameters of [the]
exclusion [principle] so as to take due cognizance of [children’s] special
status”).
182
There are approximately 300,000 children serving as soldiers in current
armed conflicts around the world. See Human Rights Watch, Stop the Use of
Child Soldiers!, at http://www.hrw.org/campaigns/crp/index.htm (last visited
Dec. 1, 2003) (providing detailed information on the use of child soldiers).
Human rights groups have documented the widespread use of child soldiers in
Angola, Colombia, Lebanon, Liberia, Sudan, and Uganda. Id. Most are
adolescents, although many are younger than ten years of age. Machel Report,
supra note 54, at § 35. Many are abducted from their families and forced to
follow orders upon threat of death. Human Rights Watch, Stop the Use of Child
Soldiers!, at http://www.hrw.org/campaigns/crp/index.htm (last visited Dec. 1,
2003). Armed with AK-47s and M-16s, children are often positioned on the
front lines of combat. Id. Some are forced to serve as human mine detectors or
human shields. Id. Military and rebel forces often recruit young girls to serve as
sex slaves. Machel Report, supra note 54, at § 45. In the civil war that ravaged
Sierra Leone throughout the 1990s, rebel forces abducted thousands of children,
some as young as five or six years-old, who witnessed and were forced to
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Military and rebel recruiters prey upon children precisely
because of their physical and psychological vulnerability.183 Child
soldiers are more obedient, less likely to question orders, and
easier to manipulate than adult soldiers.184 Furthermore, unlike
their adult counterparts, children remain vulnerable even after
hostilities have ceased.185 Many rebels refuse to release child
soldiers to their families after the hostilities are over, while those
who are released or escape often have no living family members to
whom they can return.186 Some child soldiers fear retaliation by
their former communities or former enemies for their perceived
ties to the rebel forces.187 Former child soldiers, denied an
commit atrocities against civilians, including amputations, rape, and murder.
Human Rights Watch, Stop the Use of Child Soldiers!, at
http://www.hrw.org/campaigns/crp/index.htm (last visited Dec. 1, 2003). In
order to overcome their fear and resistance to fight, rebels forced children to
ingest pure gunpowder, cocaine, and other drugs. Id. See also CNN Presents:
Return to Freetown (CNN television broadcast, 2002). The filmmaker, Sourios
Samura, interviewed Tamba and Sasko ten years after rebel forces abducted
them from their families at ages eight and fifteen, respectively. Id. Tamba and
Sasko described witnessing and participating in brutalities against innocent
women and children. Id. While walking along a deserted battlefield, Tamba
stopped at the place where he had participated in burning civilians alive. Id.
When the filmmaker asked Tamba how he could have done such a horrendous
act, the following exchange took place:
TAMBA: [The rebels] gave us gunpowder and we ate it. They put some
medicine in it and that gave us the mind to be able to kill.
FILMMAKER: Didn’t you feel bad?
TAMBA: No, because at the time the gunpowder was working on me.
FILMMAKER: Today you are here, you know that you burned some
bodies here and you came back here today. Tell me, what does it look
like Tamba?
TAMBA: May God forgive me.
Id.
183

Human Rights Watch, Stop the Use of Child Soldiers!, at http://www.
hrw.org/campaigns/crp/index.htm (last visited Dec. 1, 2003).
184
Machel Report, supra note 54, § 34.
185
Id. § 49.
186
Id. § 52.
187
Id.
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education and the opportunity to learn civilian trades, are in
tremendous need of assistance in gaining the skills necessary to
reintegrate into peacetime society.188
In response to the recruitment of children in conflicts
throughout the 1990s, human rights activists, child advocates, and
international humanitarian organizations embarked on a massive
campaign to combat the use of child soldiers under the age of
eighteen.189 Their advocacy culminated in the U.N. General
Assembly’s unanimous adoption of the Optional Protocol to the
Convention on the Rights of the Child on the Involvement of
Children in Armed Conflict.190 Since its adoption in May 2000,
more than one hundred nations have signed, and seventy nations
have formally ratified the Protocol.191 On December 23, 2002, the
United States became the forty-fifth country to ratify the

188

Human Rights Watch, Stop the Use of Child Soldiers!, at
http://www.hrw.org/campaigns/crp/index.htm (last visited Dec. 1, 2003). See
also Machel Report, supra note 54, para. 56 (stressing the importance of
education in preparing former child soldiers to find employment, facilitating
their acceptance at home, and providing them with a sense of meaning and
identity).
189
See Human Rights Watch, The Child Soldiers Protocol, available at
http://www.hrw.org/campaigns/crp/protocol.htm (last visited Apr. 13, 2004). In
1998, six non-governmental organizations formed the Coalition to Stop the Use
of Child Soldiers. Human Rights Watch, Governments Urged to Stop the Use of
Child Soldiers, available at http://www.hrw.org/press98/june/chil0701.htm (last
visited Apr. 13, 2004). Existing international standards allowed for the legal
recruitment of children as young as fifteen, while defining a child as any person
below the age of eighteen. Id. Among other goals, the Coalition sought to
correct this inconsistency. Id.
190
Optional Protocol to the Convention on the Rights of the Child on the
Involvement of Children in Armed Conflict, May 25, 2000, G.A. Res. 54/263,
U.N. Doc. A/RES/54/263, available at http://www.unhchr.ch/html/
menu2/6/protocolchild.htm (last visited Apr. 13, 2004) [hereinafter Child
Soldiers Protocol].
191
See Coalition to Stop the Use of Child Soldiers website, at
http://www.child-soldiers.org (providing updated information on the status of
ratifications and signatures) (last visited Apr. 13, 2004). According to the
Protocol, a country need only have signed the CRC to sign and ratify the
Protocol. Child Soldiers Protocol, supra note 190, at art. 9.
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Protocol.192 The Child Soldiers Protocol establishes eighteen as the
minimum age for forced recruitment and direct participation in
hostilities.193 While the Protocol does not speak directly to a state’s
obligations vis-à-vis refugees who are former child soldiers, it calls
upon states to implement programs aimed at the “physical and
psychosocial rehabilitation and social reintegration of children who
are the victims of armed conflict.”194
In Liberia and Sierra Leone, where children were abducted and
forcibly conscripted on a massive scale, the UNHCR looked to the
CRC and the Child Soldiers Protocol rather than to exclusion
practice in developing its policies toward former child soldiers.195
These policies recognize that forced conscription represents a
serious violation of children’s rights, and that children, due to their
age, should not be held responsible as adult combatants.196 For
example, whereas adult former combatants may not seek asylum
until they have been demobilized and placed under observation for
a period of time in an internment camp, former child soldiers are
not interned, live with other refugees in a refugee camp, and may
apply for asylum.197 The U.N.’s Machel study also emphasized that
the use of child soldiers is a problem created by adults, which
should be eradicated by adults.198 In addition, the treaty
192

Human Rights Watch, Stop the Use of Child Soldiers!, at
http://hrw.org/campaigns/crp/protocol.htm (last visited Dec. 1, 2003).
193
Child Soldiers Protocol, supra note 190, at art. 1. In addition to
prohibiting states from recruiting children under the age of eighteen into their
armed forces, states are also required to take “all feasible measures” to prevent
nongovernmental armed groups, such as guerilla and rebel forces, from
recruiting children. Id. art. 4(2). See Michael Dennis, Newly Adopted Protocols
to the Convention on the Rights of the Child, 94 A.J.I.L. 789, 793 (2000)
(discussing the obligation on states parties to the Protocol to take “all feasible
measures” to prevent the recruitment of children under the age of eighteen,
including by the enactment of legislation to ensure that such recruitment is
punishable as a criminal offense under their national law).
194
Child Soldiers Protocol, supra note 190, at art. 6(3).
195
Press Release, UNHCR, Liberia’s Child Soldiers Relive Lost Childhood
in Sierra Leone (Feb. 12, 2003) (on file with author).
196
Id.
197
Id.
198
Machel Report, supra note 54, at §§ 25 and 30.
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establishing the International Criminal Court makes the
recruitment of children under age fifteen a war crime.199
Recognizing that child soldiers are victims first and foremost, the
ICC statute shields children under the age of eighteen from
prosecution.200
While there are important policy reasons for prohibiting
individuals who voluntarily commit serious crimes from enjoying
the benefits of asylum, these policies, which serve to prohibit
former Nazis and other perpetrators of serious crimes from seeking
refuge in this country, were not intended, nor should they be
extended, to exclude children.201 To apply the bar to former child
soldiers like Bernard Lukwago would fly in the face of the positive
work that U.S. policymakers and the international community have
undertaken to address this pernicious form of child abuse.
CONCLUSION
The growing international consensus that child asylum seekers
require special protections has important implications for U.S.
asylum laws. Although the U.S. asylum system currently does not
differentiate between adult and child applicants, the United States
should build on recent proposals to afford greater procedural
protections to child asylum seekers with substantive provisions that
address the forms of persecution unique to children. With millions
of children suffering from the consequences of armed conflicts
around the world, the international community has a special legal
and moral obligation to ensure that child asylum seekers receive
adequate care and protection. As this record of violence makes
clear, a world unwilling to protect children is one in which
“children are slaughtered, raped, and maimed . . . exploited as
soldiers . . . starved and exposed to extreme brutality.”202 In short,
it is a world devoid of the most basic of human values. The United
States has an important role to play in ensuring that children who
199
200
201
202

See ICC Statute, supra note 180.
Id. art. 26.
Nyinah, supra note 181, at 308.
Machel Report, supra note 54, at § 3.
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PREDATORS OR PREY: MANDATORY
LISTING OF NON-PREDATORY OFFENDERS
ON PREDATORY OFFENDER REGISTRIES
Marissa Ceglian*
It is worthy to note that what separates our society from
totalitarian states is that we take individual freedoms
seriously and will not deprive citizens of those freedoms
without strict adherence to the procedural requirements of
the law.1
INTRODUCTION
Sexual offender registration statutes have existed in the United
States since 1944.2 The primary impetus behind such statutes is to
assist law enforcement in monitoring the movements and activities
of convicted sexual offenders, should they pose any future threat to
the community.3 Currently, all states have sex offender registration
* Brooklyn Law School Class of 2005; B.A., Vassar College, 2001. The
author would like to thank her parents, Nick and Chiara Ceglian, and Jeff Ratner
for their continued support, encouragement and most importantly, for their
patience.
1
Boutin v. LaFleur, 591 N.W.2d 711, 721 (Minn. 1999) (Anderson, J.,
dissenting) (noting that the serious consequences of Minnesota’s predatory
offender registration statute mandate that the defendant be accorded procedural
due process protections).
2
See Roxanne Lieb & Scott Matson, Sex Offender Registration: A Review
of State Laws, WASHINGTON STATE INSTITUTE FOR PUBLIC POLICY (1996), at
http://www.wspp.wa.gov/crime/pdf/regsrtn.pdf. California enacted its sex
offender registration law in 1944, making it the first state to enact such
legislation. Id.
3
Klaas Kids Foundation, Megan’s Law By State, available at
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statutes mandating that convicted sex offenders comply with
certain registration requirements following their release from
confinement.4
http://www.klaaskids.org/pglegmeg.htm [hereinafter Klaas Kids] (noting that
sex offender registration laws are necessary because information contained in
registries assists public agencies in protecting public safety) (last visited Feb. 11,
2004).
4
See Colleen Miles, Just Desserts, or a Rotten Apple? Will the Ninth
Circuit’s Decision in Doe v. Otte Stand to Ensure that Convicted Sex Offenders
Are Not Excessively Punished?, 32 GOLDEN GATE U. L. REV. 45 (2002) (noting
that “society has determined that released sex offenders are a class of offenders
that must be watched closely by the community”). See ALA. CODE §§ 15-20-20
to -38 (2003); ALASKA STAT. § 12.63.010, § 12.63.020, § 12.63.030 (Michie
2003); ARIZ. REV. STAT. §§ 13-3821 to -3827 (2004); ARK. CODE ANN. §§ 1212-901 to -920 (Michie 2003); CAL. PENAL CODE § 290 (Deering 2004); COLO.
REV. STAT. §§ 16-22-101 to -114 (2003); CONN. GEN. STAT. §§ 54-250 to -261
(2003); DEL. CODE ANN. tit. 11 § 4120 (2004); D.C. CODE ANN. §§ 22-4001 to 4017 (2003); FLA. STAT. ANN. § 775.21 (West 2003); GA. CODE ANN. § 42-1-12
(2002); HAW. REV. STAT. ANN. § 846E-1 to 846E-9 (Michie 2003); IDAHO
CODE §§ 18-8301 to -8326 (Michie 2003); 730 ILL. COMP. STAT. 150/1 to /12
(2004); IND. CODE ANN. §§ 5-2-12-1 to -14 (2003); IOWA CODE §§ 692A.1 to
.16 (2002); KAN. STAT. ANN. §§ 22-4901 to -4912 (2002); KY. REV. STAT. ANN.
§§ 17.510, 17.520, 17.530, 17.578 (Michie 2002); LA. REV. STAT. ANN. §§
15:540-549 (2003); ME. REV. STAT. ANN. tit. 34-A, §§ 11221 to 11228 (West
2003); MD. CODE ANN. CRIMINAL PROCEDURE §§ 11-701- 11-721 (2003);
MASS. ANN. LAWS ch. 6, §§ 178D-178Q (Law. Co-op. 2004); MICH. COMP.
LAWS §§ 28.721 to .732 (2003); MINN. STAT. ANN. § 243.166 (West 2003); MISS.
CODE ANN. §§ 45-33-21 to -57 (2004); MO. REV. STAT. §§ 589.400, 589.403,
589.405, 589.407, 589.410, 589.414, 589.417, 589.420, 589.425 (2004); MONT.
CODE ANN. §§ 46-23-501 to -513 (2003); NEB. REV. STAT. ANN. §§ 29-4001 to 4013 (2003); NEV. REV. STAT. ANN. § 179D.460 (Michie 2004); N.H. REV.
STAT. ANN. § 651-B (2003); N.J. STAT. ANN. §§ 2C:7-1 to -19 (2004); N.M.
STAT. ANN. §§ 29-11A-1 to -8 (Michie 2003); N.Y. CORRECT. LAW § 168
(Consol. 2003); N.C. GEN. STAT. §§ 14-208.5, 14-208.6 to 14-208.6c (2004);
N.D. CENT. CODE § 12.1-32-15 (2003); OHIO REV. CODE ANN. §§ 2950.01 to .11
(West 2003); OKLA. STAT. ANN. TIT. 57, §§ 581 to 589 (West 2003); OR. REV.
STAT. §§ 181.592 to 181.607 (2001); 42 PA. CONST. STAT. ANN. §§ 9791 to 9792,
9795 to 9799 (West 2003); R.I. GEN. LAWS §§ 11-37.1-1 to -20 (2003); S.C.
CODE ANN. §§ 23-3-400 to 23-3-530 (2003); S.D. CODIFIED LAWS §§ 22-22-31
to 22-22-41 (Michie 2003); TENN. CODE ANN. §§ 40-39-101 to 40-39-111
(2003); TEX. CRIM. PROC. CODE ANN. §§ 62.01-62.14 (2004); UTAH CODE ANN.
§ 77-27-21.5 (2003); VT. STAT. ANN. tit. 13, §§ 5401 to 5414 (2003); VA. CODE
ANN. §§ 9.1-900 to 9.1-920 (Michie 2004); WASH. REV. CODE ANN. §§
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Minnesota enacted its Predatory Offender Registration Statute
in 1991 in response to the brutal gun-point abduction of eleven
year-old Jacob Wetterling.5 As initially enacted, Minnesota’s
statute required that persons convicted of certain enumerated childrelated offenses register as predatory offenders upon release from
confinement.6 In 1993, the legislature amended the statute to
expand the number of offenses that trigger registration.7 More
significantly, the 1993 amendments mandated registration by
individuals convicted of either an enumerated predatory offense or
an offense “arising out of the same set of circumstances” if initially
charged with an enumerated predatory offense.8
9A.44.130, 9A.44.135, 9A.44.140 (West 2004); W.VA. CODE §§ 15-12-1 to -10
(2003); WIS. STAT. § 301.45 (2003); WYO. STAT. ANN. §§ 7-19-301 to 7-19-307
(2003).
5
MINN. STAT. § 243.166 (2003); Wayne A. Logan, Examining our
Approaches to Sex Offenders and the Law: Jacob’s Legacy: Sex Offender
Registration and Community Notification Laws, Practice, And Procedure in
Minnesota, 29 WM. MITCHELL L. REV. 1287, 1289-90 (2003) (noting that Jacob
Wetterling, abducted in rural St. Joseph, Minnesota, has never been found and
his abductor still remains at large).
6
MINN. STAT. § 243.166.1(1) (1991). The statute mandated registration
following a conviction for kidnapping, criminal sexual conduct, solicitation of
children to engage in sexual conduct, use of minors in sexual performance, or
solicitation of children to practice prostitution. Id.
7
See MINN. STAT. § 243.166 (1993) (expanding registration to include
individuals convicted of sexual offenses with adult victims). See also Logan,
supra note 5, at 1294 (noting that State Senator Joe Bertram initiated reform
efforts to expand the category of offenses which would prompt registration).
8
MINN. STAT. § 243.166 (1993). Specifically, the 1993 Amendments
require a person to register as a predatory offender if:
1) the person was charged with a felony violation of or attempt to
violate any of the following, and convicted of that offense or of another
offense arising out of the same set of circumstances: i) murder under
section 609.185, clause (2); or ii) kidnapping under section 609.25,
involving a minor victim; or iii) criminal sexual conduct under section
609.342, subdivision 1, paragraph (a), (b), (c), (d), (e), or (f); 609.343
subdivision 1, paragraph (a), (b), (c), (d), (e), or (f); 609.344
subdivision 1, paragraph (c) or (d); or 609.345; subdivision 1 paragraph
(c), or (d); or 2) the person was convicted of a predatory crime as
defined in section 609.1352, and the offender was sentenced as a
patterned sex offender or the court found on its own motion or that of
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The Eighth Circuit, in Gunderson v. Hvass, interpreted the
1993 amendments, holding that a defendant cleared of predatory
offense charges was nonetheless required to register as a predatory
offender.9 Although extensive forensic evidence failed to
substantiate any allegations of sexual assault, the Eighth Circuit
upheld Gunderson’s registration requirement because it determined
that his ultimate conviction for third-degree assault arose out of the
same set of circumstances as the initially charged predatory
offense.10
This note analyzes the constitutional problems inherent in
mandating registration as a predatory offender when an individual
has never been convicted of a sexual offense. Part I analyzes the
court’s holding and rationale in Gunderson. Part II provides
background on state registration laws with a focus on the
continuing expansion of Minnesota’s Predatory Offender Statute.
Part III addresses the substantive and procedural due process
challenges to Minnesota’s registration statute. Part IV addresses
other consequences of Minnesota’s registration statute, including
the unfettered discretion conferred on the prosecution and the
eventual decline of plea bargaining.11 Given the due process
concerns raised by Minnesota’s statute, Part V proposes that if a
defendant has never been convicted of a sexual offense,
registration should be discretionary following a hearing in which
the defendant is provided an opportunity to present evidence and
call witnesses to challenge his inclusion on a sex offender registry.
the prosecutor that the crime was part of a predatory pattern of behavior
that had criminal sexual conduct as its goal.
Id.
9

Gunderson v. Hvass, 339 F.3d 639, 642 (8th Cir. 2003), cert. denied,
2004 U.S. LEXIS 364 (2004) (upholding Boutin v. LaFleur, 591 N.W.2d 711
(Minn. 1999), which held that a defendant cleared of predatory offense charges
is required to register as a predatory offender under Minnesota Statute §243.166
because he was convicted of a non-predatory offense which arose out of the
same set of circumstances as the charged predatory offense).
10
Id. at 641-42.
11
State v. Newell, 2002 Minn. App. Lexis 1153 (Minn. Ct. App. 2002)
(noting “the enormity of the potential unchecked power this statute, as written,
places in the hands of the prosecution who has sole control over which offense
to charge”).
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This reform safeguards a defendant’s constitutional right to contest
the imposition of this stigmatizing label in an adversarial
proceeding while still effectuating the primary purpose of the
statute—to protect society from predatory offenders.
I.

GUNDERSON V. HVASS

On August 6, 2003, the Eighth Circuit affirmed the district
court’s decision in Gunderson v. Hvass, holding that a defendant
who was cleared of all sexual assault charges nonetheless was
required to register as a predatory offender.12 While noting that
Minnesota’s Predatory Offender Statute could produce “unfair
results,” the Eighth Circuit discerned no constitutional
impediments in affirming the district court’s holding that an
individual dismissed of sexual assault charges must register as a
sexual offender.13 Minnesota’s statute requires individuals
convicted of only a non-predatory offense to register as a predatory
offender if the non-predatory offense “arises out of the same set of
circumstances” as the originally charged predatory offense.14
Therefore, although only convicted of assault in the third degree,
Brian Gunderson was required to register as a sexual offender
because the court determined, based solely on the allegations
contained in the criminal complaint, that his assault conviction
arose out of the same circumstances as an initial charge for firstdegree criminal sexual conduct.15
12

Gunderson, 339 F.3d at 641; MINN. STAT. § 243.166 (2003).
Gunderson, 339 F.3d at 645 (noting that the statute and relevant
precedent mandate that a defendant charged with both a predatory and a nonpredatory offense who proceeds to trial and is acquitted of the predatory offense
but convicted of the non-predatory offense must still register as a predatory
offender).
14
MINN. STAT. § 243.166.1(a)(1) (2003).
15
Gunderson, 339 F.3d. at 642. See Minnesota v. Kemmer, 2001 Minn.
App. LEXIS 379 (Minn. App. 2001) (holding that when it is clear that the
charged offense and the offense to which the accused pled guilty “involved the
same victim and occurred on the same date at the same place,” then the two
offenses are deemed to have arisen from the same set of circumstances). Here,
because Gunderson’s charged offense and the offense to which he pled guilty
involved the same victim and occurred at the same place and on the same date,
13
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The original complaint charging Gunderson with a sexual
offense arose out of an incident involving a woman he met at a
bar.16 The complainant alleged that Gunderson sexually assaulted
her after driving her home.17 Gunderson consistently denied any
sexual contact with the victim although he admitted that a physical
altercation occurred.18 Forensic tests on biological samples from
the victim corroborated Gunderson’s account.19 Based on this
forensic evidence, the original complaint, which charged
Gunderson with a sexual offense, was dismissed in its entirety.20 A
new complaint was filed against Gunderson, charging him with
third-degree assault from the same incident.21 Gunderson pled
guilty to the new complaint.22 During his plea allocution, however,
Gunderson was not informed of his duty to register as a predatory
offender.23 Indeed, he was not made aware of his duty to register as
a predatory offender until he was later incarcerated for a violation
of probation less than a year after his conviction.24
Gunderson subsequently filed suit in the Minnesota district
court, alleging that the statute requiring him to register as a sexual
offender was an unconstitutional violation of his substantive and
procedural due process rights.25 The district court, however,
the court determined that the two offenses arose out of the same set of
circumstances. Gunderson, 339 F.3d at 641-42.
16
Gunderson, 339 F.3d at 641. The incident is alleged to have occurred
March 31, 1998. Id.
17
Id. The complainant claimed that Gunderson took off her pants while
punching her and holding her arms and then had non-consensual sexual
intercourse with her and ejaculated inside her vagina. Id. at 641.
18
Id. (noting that additional laboratory reports conducted by the Minnesota
Bureau of Criminal Apprehension did not detect the presence of semen from
physical examinations of the victim).
19
Id.
20
Id.
21
Gunderson v. Hvass, 339 F.3d 639, 641 (8th Cir. 2003).
22
Id. Gunderson was placed on probation for three years and received a
stayed sentence of fifteen months imprisonment. Id. at 641-42.
23
Id.
24
Id. at 642.
25
Id. Gunderson argued that registration as a predatory offender implicates
a fundamental right, specifically, the presumption of innocence, and therefore
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concluded that Gunderson’s registration under Minnesota’s
Predatory Offender Registration Statute did not violate
Gunderson’s constitutional rights.26 The district court determined
that the registration requirements were not violative of
Gunderson’s procedural due process rights because of the minimal
burdens imposed on registrants and because the fundamental right
to a presumption of innocence is only implicated in criminal
statutes and not regulatory laws like the registration statute.27 The
court then determined that the registration requirement was
properly applied to a defendant charged with both predatory and
non-predatory offenses who pleads guilty only to a non-predatory
offense.28
In affirming the district court’s finding that Gunderson was
required to register as a predatory offender, the Eighth Circuit
relied on the Minnesota Supreme Court decision in Boutin v. La
Fleur.29 In Boutin, the court interpreted the “arising out of the
same set of circumstances” phrase of the Minnesota statute to
require the registration of a defendant convicted of a non-sexual
offense if the non-sexual offense arose out of the same set of
circumstances as a charged predatory offense.30 Defendant
his substantive due process rights were violated. Id. Additionally, Gunderson
asserted that he had a protectible liberty interest in not registering. Gunderson v.
Hvass, No. Civ. 01-646, 2002 U.S. Dist. LEXIS 18674 (D. Minn. 2002).
26
Gunderson, 339 F.3d at 641.
27
Gunderson v. Hvass, No. Civ. 01-646, 2002 U.S. Dist. LEXIS 18674, at
*4-5 (D. Minn. 2002).
28
Id. at *6.
29
591 N.W.2d 711 (Minn. 1999). This case was the first to examine the
1993 Amendments to Minnesota’s Predatory Offender Registration Statute. Id.
30
Id. at 716. Predatory offenses include murder while committing or
attempting to commit criminal sexual conduct in the first-degree or seconddegree with force or violence; kidnapping; criminal sexual conduct in the first,
second, third, fourth and fifth (felony only) degree; felony indecent exposure;
false imprisonment of a minor; soliciting a minor to engage in prostitution or
sexual conduct; using a minor in a sexual performance; and possessing
pornographic work involving minors. MINN. STAT. § 243.166.1(a)(1)-(2) (2003).
See also Minnesota Bureau of Criminal Apprehension, 2000 Predatory Offender
Registration Tracking Program: Offenses Requiring Registration, available at
http://www.dps.state.mn.us/bca/Invest/Documents/Offenses%20
Requiring%0Registration.pdf.
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Timothy Boutin was charged with two counts of criminal sexual
conduct in the third degree, one count of assault in the third degree,
and one count of misdemeanor assault in the third degree.31
Boutin’s charges stemmed from allegations made by Denise
Rathman, Boutin’s girlfriend, that he physically abused her and
forced her to have sexual intercourse with him.32 Boutin admitted
that he had non-consensual sexual intercourse with Rathman,
stating that “she didn’t want to and I still did it I guess.”33 Because
Rathman later recanted her allegations of sexual assault, Boutin
pled guilty to third-degree assault.34 Although the criminal sexual
conduct charges were dismissed against Boutin, Boutin was
nevertheless required to register as a predatory offender.35 The
Supreme Court affirmed the registration requirement because
Boutin was initially charged with an enumerated predatory offense
which arose out of the same set of circumstances as the charged
predatory offense.36
Gunderson sought to factually distinguish Boutin’s case from
his own, noting that his conviction arose from a complaint which
charged only a non-sexual offense while Boutin’s conviction arose
from a complaint which charged both a predatory and a nonpredatory offense.37 The court summarily dismissed Gunderson’s
argument, holding that the statute does not demand that a nonpredatory offense be charged in the same complaint as a predatory
offense; it demands only that the conviction arise from the same
set of circumstances as an enumerated predatory offense.38 Here,
since both offenses occurred on the same date, at the same place,
and involved the same victim, the court found that Gunderson’s
conviction for third-degree assault arose out of the same set of
circumstances as his initial charge for first-degree criminal sexual

31
32
33
34
35
36
37
38

Boutin, 591 N.W.2d at 713.
Id.
Id.
Id.
Id. at 714.
Id. at 716.
Gunderson, 339 F.3d at 641. See supra text accompanying notes 15-21.
Gunderson, 339 F.3d at 642-43.
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conduct.39
The court next addressed Gunderson’s constitutional
challenges to the statute.40 First, the court determined that the
statute was not violative of Gunderson’s substantive due process
rights because no fundamental right was implicated.41 In a
substantive due process analysis, if a fundamental right is
implicated, the state must advance a legitimate and compelling
governmental interest for interfering with that right.42 If no
fundamental right is implicated, then the standard of review is
“less exacting” and the statute will be upheld so long as it was
determined to be rationally related to a legitimate governmental
purpose.43 While noting the presumption of innocence to be a
fundamental right, the court concluded that such a right is only
implicated in either a criminal or punitive law, not a regulatory
law.44 No fundamental right was implicated because the
registration statute was found to be non-punitive.45 Therefore, to
withstand any constitutional challenge, the statute only needed to
be rationally related to a legitimate governmental objective.46 Here,
39

Id. at 643. But see Murphy v. Wood, 545 N.W.2d 52, 53-54 (Minn. Ct.
App. 1996) (holding that a factual record was necessary to determine whether
defendant’s sexual assault charge arose out of the same set of circumstances as
his conviction for aggravated robbery and assault).
40
See Gunderson, 339 F.3d at 643.
41
Id. at 643-44. See discussion infra Part III.B.
42
Gunderson, 339 F.3d at 643-44.
43
Id. at 643. “In areas of social and economic policy, a statutory
classification that neither proceeds along suspect lines nor infringes fundamental
constitutional rights must be upheld against equal protection challenge if there is
any reasonably conceivable basis for the classification.” F.C.C. v. Beach
Communications, Inc., 508 U.S. 307, 313 (1993).
44
Gunderson, 339 F.3d at 643. See State v. Edwards, 130 N.W.2d 623, 626
(Minn. 1964) (noting that while the Constitution has not expressly provided the
presumption of innocence to be a fundamental right, courts have treated it as
such).
45
Gunderson, 339 F.3d at 643 (citing Boutin v. LaFleur, 591 N.W.2d 711,
717 (Minn. 1999) (holding that the registration statute was non-punitive given
that registration as a predatory offender is not a permanent requirement and that
it does not restrict a registrant’s ability to change residences or to move out of
state)).
46
Id.
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the court found the registration statute was rationally related to the
government’s legitimate interest in requiring all predatory
offenders to register, “including those who take advantage of
favorable plea agreements.”47
Second, the court dismissed Gunderson’s claim that
Minnesota’s Predatory Offender Registration Statute violated his
procedural due process rights.48 While the court conceded that
Gunderson’s reputation would undoubtedly be injured by
mandating his registration as a sexual offender, the court noted that
reputation, alone, is insufficient “to invoke the procedural
protections of the due process clause.”49 Reputational harm must
be coupled with another tangible element to rise to the level of a
protectible property interest.50 The court reasoned that the
requirements of Minnesota’s registration statute posed only a
minimal burden on the registrant.51 The court noted that the initial
registration process would require only that Gunderson provide his
fingerprints, a photograph, and information about his whereabouts

47

Id. at 643 (quoting U.S. Magistrate Judge Raymond L. Erickson’s report
to the district court, Gunderson v. Hvass, No. 01-646, 2002 U.S. Dist. LEXIS
21783, at *25 (D. Minn. 2002)). In his report, the Magistrate Judge commented:
Given the realities of the plea bargaining system, by extending the
registration requirements to persons who are charged with a predatory
offense, but plead guilty to a non-predatory charge that arises from the
same circumstances, the Minnesota Legislature was attempting to
insure the inclusion in the registration rolls, of all predatory offenders,
including those who take advantage of favorable plea agreements. The
fact that such a registration policy may, in fact, require the inclusion of
persons who are not predators, is not a fatal Constitutional defect.
Gunderson v. Hvass, No. 01-646, 2002 U.S. Dist. LEXIS 21783, at *25 (D.
Minn. June 10, 2002) [hereinafter Magistrate’s Report].
48
Gunderson, 339 F.3d at 644. See discussion infra Part III.A.
49
Gunderson, 339 F.3d at 644.
50
Id. As identified in the Magistrate’s Report, if reputational harm is
coupled with a change in legal status, if State or Federal employment is denied,
or if entitlements under State or Federal law are diminished as a result of the
registration requirement, then a registrant has identified a protectible property
interest. Magistrate’s Report, supra note 47, at *42. See discussion infra Part
III.A.2.
51
Gunderson, 339 F.3d at 644.
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to local law enforcement;52 Gunderson’s only obligation thereafter
would be to update his address information annually.53 Therefore,
because Gunderson failed to identify a protectible property
interest, the court rejected his procedural due process claim.54
Finding no viable due process challenges to the statute, the court
affirmed Gunderson’s obligation to register as a predatory
offender.55
II. OVERVIEW OF STATE SEXUAL OFFENDER REGISTRATION
STATUTES
The majority of states enacted sexual offender registration laws
after Congress passed the Jacob Wetterling Crimes Against
52

Id.
Id.
54
Id. at 645. Justice Beam was the only judge to issue a separate opinion
from the majority. In his concurrence, he noted that although the police
investigation clearly established a lack of sexual contact between Gunderson and
the complainant, and that the Minnesota Supreme Court’s decision in Boutin
would seem to “turn reason and fairness on its head,” he nonetheless agreed with
the court that Gunderson asserted no Fourteenth Amendment due process
violation. Id.
55
Id. Gunderson’s duty to register as a predatory offender requires him to
register all primary addresses, all secondary addresses, the addresses of all
Minnesota property owned, leased or rented by him, the addresses of all
locations where he is employed, the addresses of all residences where he resides
when attending school, and the make, model, license plate number, and color of
all vehicles owned or regularly driven by him. MINN. STAT. § 243.166.4a(b)(1)(6) (2003). He must provide law enforcement with a fingerprint card, a
photograph, and a written consent form allowing a treatment facility to release
information to law enforcement. MINN. STAT. § 243.166.4(a). He must also
notify law enforcement five days before each residence change. MINN. STAT. §
243.166.3(b) Additionally, he must register as a predatory offender in every
other state where he works or attends school. MINN. STAT. § 243.166.3(d).
Gunderson must update his information annually. MINN. STAT. §
243.166.4(e)(3). Violation of any of these provisions constitutes a felony, which
carries a maximum sentence of five years in prison. MINN. STAT. §
243.166.5(a)-(b). While Minnesota does not automatically provide for the public
dissemination of Gunderson’s registration, if he is not in compliance with the
registration provisions for over thirty days, his personal information and a
photograph may be released to the public. MINN. STAT. § 243.166.7a.
53
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Children and Sexually Violent Offender Registration Act.56 This
Act, part of the Violent Crime Control and Law Enforcement Act
of 1994, encourages states to create registries of offenders
convicted of crimes against children or sexually violent offenses.57
The Act provides that if a state fails to create a registry within
three years of its enactment, the state loses ten percent of its
federal crime control grant funds.58 Additionally, states that create
registries of sexually violent offenders are awarded grants by the
Director of the Bureau of Justice Assistance to offset the costs of
complying with the registration program.59
The Jacob Wetterling Act provides states with a “minimum
baseline” for their registration programs.60 States are free to
impose, and indeed have imposed, more rigorous provisions when
56

42 U.S.C. § 14071 (2003). See Lieb, supra note 2 (noting that several
states enacted sex offender registration laws prior to Congress’ passage of the
Jacob Wetterling Act). California enacted the nation’s first registration law in
1944. Id. Following California, Arizona enacted its registration law in 1951,
although this law was repealed and later replaced. Id. Between 1957-1967,
Florida, Nevada, Ohio; and Alabama followed suit, enacting their own
registration statutes. Id.
57
See Violent Crime Control and Law Enforcement Act of 1994, Pub. L.
No. 103-322, 108 Stat. 1796 (1994); see also 42 U.S.C. § 14071(a)(1)(A)-(B)
(2003) (mandating that the Attorney General establish guidelines for state
programs that require registration of individuals convicted of criminal offenses
against a minor or those convicted of a sexually violent offense). See Caroline
Louise Lewis, The Jacob Wetterling Crimes Against Children and Sexually
Violent Offender Registration Act: An Unconstitutional Deprivation of the Right
to Privacy and Substantive Due Process, 31 HARV. C.R.-C.L. L. REV. 89, 94
(1996). The provision of the Act that required sex offenders to register upon
release from confinement received overwhelming support from both Democrats
and Republicans. Id.
58
42 U.S.C. § 14071(g)(1)-(2) (2003). The statute provides that the
Attorney General may extend the deadline for compliance by two years for any
“state that is making a good faith effort to implement” the registry. Id.
59
42 U.S.C. § 14071(i)(1)(A) (2003). Such funds are distributed directly to
the state and are to be used for training, salaries, equipment, materials, and other
costs. 42 U.S.C. § 14071(i)(1)(B)(i)-(ii) (2003).
60
Wayne A. Logan, A Study in “Actuarial Justice”: Sex Offender
Classification Practice and Procedure, 3 BUFF. CRIM. L. REV. 593, 599 (2000)
(noting that the Jacob Wetterling Act “constitute[s] a floor for state programs,
not a ceiling”).
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enacting their own sex offender registries.61 The Act provides that
“a determination of whether a person is a sexually violent
predator . . . shall be made by a court after considering the
recommendation of a board composed of experts in the behavior
and treatment of sex offenders, victims’ rights advocates and
representatives of law enforcement agencies.”62 States, however,
may waive this requirement if they have established equally or
more rigorous alternate procedures or legal standards for
designating an individual as a sexually violent predator.63 At
minimum, a state registration program must require each registrant
to 1) provide local law enforcement officials with the registrant’s
name, address, a photograph, and fingerprints;64 2) report any
change in address and notify proper authorities of any intention to
move to another state; and 3) register in the state where he is
employed or attending school.65 Finally, each registrant must read
and sign a document informing him of his duty to register as either
a sexually violent offender or an offender convicted of crimes
against children.66 Registration is required for ten years.67 Lifetime
registration, however, is mandated for any individual either
classified as a sexually violent predator or convicted of an
aggravated offense.68
61

Id. (noting that states may “broaden the list of eligible offense categories,
lengthen the mandated registration period, and impose other measures more
stringent than required by the Wetterling Act”). While the Jacob Wetterling Act
specifies that information concerning sex offenders must be released to the
public, states retain discretion in determining the method and extent of
registration information that is released to the public. Id.
62
See 42 U.S.C. § 14071(a)(2)(A) (2003).
63
See 42 U.S.C. § 14071(a)(2)(B) (2003); see also 42 U.S.C. §
14071(a)(3)(C) (defining the term “sexually violent predator” as a person
convicted of a sexually violent offense and who suffers from a mental
abnormality or personality disorder that makes the person likely to engage in
predatory sexually violent offenses).
64
See 42 U.S.C. § 14071(b)(1)(A)(ii),(iv), (B) (2003); Logan, supra note
60, at 599.
65
42 U.S.C. § 14071(b)(1)(A)(ii)-(iii) (2003).
66
Id. § 14071(b)(1)(A)(v).
67
Id. § 14071(b)(6)(A).
68
Id. § 14071(b)(6)(ii)—(iii). “The term ‘sexually violent predator’ means
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A. States’ Approaches to Registration under the Jacob
Wetterling Act

The federal guidelines imposed by the Jacob Wetterling Act
produced varying state approaches to registration.69 States differ as
to the extent to which the public can access information contained
in the registry.70 For example, Florida, New York, and California
have created hotlines where callers can obtain information
regarding registered sex offenders.71 In over thirty states,
information concerning registrants is disseminated via the
internet,72 and in Washington, D.C., such information can be
a person who has been convicted of a sexually violent offense and who suffers
from a mental abnormality or personality disorder that makes the person likely
to engage in predatory sexually violent offenses.” See supra note 63. Id. §
14071(a)(3)(c). An individual commits aggravated sexual abuse when he
knowingly uses force or threat of force to cause another to engage in a sexual
act. 18 U.S.C. § 2241 (2004).
69
Doe v. Williams, 167 F. Supp. 2d 45, 47 (D.D.C. Cir. 2001) (noting that
because the Jacob Wetterling Act established only minimum standards, states
have differed in their statutory approaches to registration and community
notification).
70
Carol L. Kunz, Toward Dispassionate, Effective Control of Sexual
Offenders, 47 AM. U. L. REV. 453, 458 (1997) (noting that the flexibility of the
Jacob Wetterling Act has led to diversity among state registration and
notification statutes and that state notification statutes vary “in terms of . . . the
scope of . . . notification, and the manner in which this process is carried out”).
71
See, e.g., CAL. PENAL CODE 290.4 (Deering 2004) (permitting “the
department to operate a ‘900’ telephone number [so] that members of the public
may call and inquire whether a named individual” is contained in the registry);
FLA. STAT. ANN. § 775.21(6)(k)(2) (West 2003) (authorizing the department “to
disseminate this public information by any means deemed appropriate, including
operating a toll-free telephone number for this purpose”); N.Y. CORRECT LAW §
168-p (Consol. 2003) (establishing a “900” telephone number so the public may
call and inquire whether a named individual is required to register).
72
Kimberly B. Wilkins, Sex Offender Registration and Community
Notification Laws: Will These Laws Survive?, 37 U. RICH. L. REV. 1245 (2003)
(noting that thirty-two states make their registries available on the internet). See,
e.g., ALASKA STAT. § 18.65.087(g) (2003) (requiring the Department of Public
Safety to post on the internet a list of offenders who have failed to register,
whose addresses cannot be verified or who otherwise cannot be located); DEL.
CODE ANN. tit. § 26 (2003) (establishing Delaware’s Sex Offender Registry
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obtained through local law enforcement agencies.73 In certain
states, including Minnesota, access is more restricted.74
State laws also vary as to the length of registration. For
example, Florida requires lifetime registration for all “sexual
predators” while Maine and Minnesota provide for a ten-year
registration period.75 The penalties for non-compliance also vary
between states.76
Additionally, state registration statutes vary as to whether

Internet Web Site, which allows the general public to receive updates by
geographical region whenever a sex offender is added to, deleted from, or has
any change in status on the registry).
73
COLO. REV. STAT. § 16-22-112(2) (2003) (authorizing local law
enforcement agencies to release to any person residing within the agency’s
jurisdiction information regarding any person registered with the local law
enforcement agency); D.C. CODE ANN. § 22-4011(a)-(B) (2003) (allowing the
Metropolitan Police Department to make registration lists and information about
registrants available for public inspection at police stations); S.C. CODE ANN. §
23-3-490(a) (Law. Co-op. 2002) (making information collected for the registry
open to public inspection, upon request to the county sheriff).
74
HAW. REV. STAT. ANN. § 846E-3(d) (Michie 2003). Hawaii does not
provide for automatic release of registration information. Id. The state must first
petition for release of information in a civil proceeding. Id. At this hearing, the
offender has the opportunity to present evidence to show that he is not a threat to
the community and that the public release of his information is not necessary to
the safety of the community. Id. Like Hawaii, Minnesota does not provide for
automatic dissemination of information contained in the registry. See MINN.
STAT. § 243.166.7 (2003) (providing that registration information is considered
“private data” and may only be used for law enforcement purposes).
75
See ARIZ. REV. STAT. § 13-3821 (2003) (requiring lifetime registration
after a conviction for sexual conduct with a minor); FLA. STAT. ANN. §
775.21(6)(l) (West 2003) (requiring lifetime registration for sexual predators);
HAW. REV. STAT. ANN. § 846E-2 (Michie 2003) (requiring compliance with
registration requirements for the lifetime of the offender); 34-A ME. REV. STAT.
ANN. § 11225 (2003) (requiring sex offenders to register for a period of ten
years from the initial date of registration).
76
See N.Y. CORRECT. LAW § 168-t (Consol. 2003) (treating a first offense
as class A misdemeanor); N.C. GEN. STAT. § 14-208.11 (2003) (treating any
violation for non-compliance as a Class F felony); S.C. CODE ANN. § 23-3-470
(b)(1) (Law Co-op. 2002) (treating a first offense as a misdemeanor with a
mandatory sentence of ninety days incarceration).

CEGLIANMACRO.DOC

858

4/23/2004 12:58 PM

JOURNAL OF LAW AND POLICY

registration is compulsory or discretionary.77 In Massachusetts, a
state which employs discretionary classification, anyone convicted
of a sex crime is entitled to a hearing before a Sex Offender
Registry Board, where the offender can argue against inclusion on
the registration list.78 In contrast, nineteen states including
Minnesota employ compulsory classification, whereby a court
must classify a defendant as a sexual predator if the defendant
satisfies the specified criteria in the statute.79 In states requiring
compulsory classification, the court does not have the ability to
modify the person’s duty to register.80 Alaska, a state that employs
the compulsory approach, has rationalized this approach, finding
“the fact of an offender’s conviction for a sex offense . . . sufficient
reason to include that offender in the registry because of the
potential for re-offense.”81
States also differ with respect to the range of offenses that will
trigger registration.82 The Jacob Wetterling Act specifies that states
77

See Logan, supra note 60, at 603.
MASS. ANN. LAWS ch. 6 § 178K (2004); see Turner, John C., Megan’s
Law: Safety Net or Noose?, CONN. L. TRIB., Dec. 27, 1999. In determining
whether to relieve the registrant of his duty to register, the Sex Offender
Registry Board shall consider whether the offender’s criminal history indicates a
risk of re-offense or a danger to the public as well as whether any physical harm
was caused by the offense and whether the offense involved consensual conduct
between adults. MASS. ANN. LAWS ch. 6 § 178K (2)(d) (2004).
79
Logan, supra note 60, at 603 (noting that Alabama, Alaska, California,
Connecticut, Delaware, Illinois, Kansas, Michigan, Mississippi, Missouri,
Montana, New Hampshire, New Mexico, Oklahoma, South Carolina, South
Dakota, Tennessee, Utah, and Virginia all employ compulsory classification of
sex offenders).
80
See MINN. STAT. § 243.166.2 (2003) (stating that “the Court may not
modify the person’s duty to register in the pronounced sentence or deposition
order”).
81
Logan, supra note 60, at 605. Similarly, Alabama provides that “certain
juveniles and all adults convicted of a ‘criminal sex offense,’ are subject to
compulsory registration and community notification by means of a ‘notification
flyer,’ which is distributed by hand or regular mail by police.” Id. See ALA.
CODE 15-20-21(3) (2003).
82
See, e.g., ALA. CODE § 13A-11-200 (2003) (mandating registration for
the following offenses: sexual perversion involving a member of the same or
opposite sex, sexual abuse involving any member of the same or opposite sex,
78
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may impose registration for sexually violent offenses that include
or exceed aggravated sexual abuse or any offense that involves
“engaging in physical contact with another with the intent to
commit aggravated sexual abuse or sexual abuse.”83 Consequently,
states have composed varying lists of enumerated offenses that
require registration.84 A minority of states demand registration if
the defendant’s offense was “sexually motivated” or committed for
a sexual purpose.85
B. Minnesota’s Predatory Offender Registration Act
In 1991, Minnesota became the fifteenth state to enact a sex
offender registration statute.86 Although several senators
“expressed concern that registration was contrary to the idea that
released offenders had paid their debt to society” and “tends to
rape, sodomy, sexual misconduct, indecent exposure, promoting prostitution in
the first or second degree, obscenity, incest, or an attempt to commit any of
these crimes); IOWA CODE § 692A.2 (2003) (mandating registration for any
individual who has been convicted of a criminal offense against a minor, an
aggravated offense, sexual exploitation or a sexually violent offense); 42 PA.
CONS. STAT. § 9795.1(a)(1)-(2) (2003) (mandating ten year registration for the
following offenses: kidnapping a minor, indecent assault, incest where the
victim is between the ages of twelve and eighteen, promoting prostitution of a
minor, obscenity where the victim is a minor, sexual abuse of children, unlawful
contact with a minor, and sexual exploitation of children or any attempt to
commit these offenses). Lifetime registration is required for rape, involuntary
deviate sexual intercourse, sexual assault, aggravated indecent assault, incest
where the victim is under twelve years-old, and sexually violent predators. 42
PA. CONS. STAT. § 9795.1(b)(2)-(3) (2003).
83
42 U.S.C. § 14071(a)(3)(B) (2003).
84
See Logan, supra note 60, at 599 (noting that states may expand the
categories of offenses that mandate registration).
85
See, e.g., CAL. PENAL CODE § 290(a)(2)(E) (Deering 2004) (mandating
registration if the crime is committed for “purposes of sexual gratification”);
KAN. STAT. ANN. § 22-4902(c)(14) (2002) (requiring registration for “any act
which at the time of sentencing for the offense has been determined beyond a
reasonable doubt to have been sexually motivated”); W. VA. CODE § 15-12-2(c)
(2003) (demanding registration if the offense was “sexually motivated”).
86
Logan, supra note 5, at 1293 (noting that Minnesota was a “forerunner
with respect to sex offender registration and community notification). See MINN.
STAT. § 243.166 (2003).
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deprive people of their freedom of movement and freedom of
privacy,” the Predatory Offender Registration Act passed
Minnesota’s House and the Senate by a commanding majority.87
The original version of the Act mandated registration if an offender
had been convicted of any of the following child-related offenses:
kidnapping a minor; criminal sexual conduct toward a minor;
solicitation of children to engage in sexual conduct; use of minors
in a sexual performance; or solicitation of children to practice
prostitution.88 Any violation for non-compliance was considered a
misdemeanor.89
The 1993 amendments to Minnesota’s Predatory Offender
Registration Statute considerably expanded the range of offenses
that require registration.90 Significantly, the amended law
mandates registration if an individual is “charged with a felony
violation” or an “attempt to violate” an enumerated offense, and is
“convicted of that offense or of another offense arising out of the
same set of circumstances.”91 Additionally, registration was
extended to offenses involving adult victims.92 Amendments
passed in 1996 broadened the scope of registration by requiring
registration of persons adjudicated as sexually dangerous or those
having sexual psychopathic personalities, regardless of whether the
person was convicted of any offense.93 The 1999 amendments
further expanded registration to include those persons found not
guilty by reason of insanity.94
87

Logan, supra note 5 at 1292-93.
MINN. STAT. § 243.166.1(1) (1991).
89
MINN. STAT. § 243.166.5.
90
Logan, supra note 5, at 1294 (noting that the amendments greatly
expanded “the array of criminal behaviors” that would require registration).
91
Id. at 1294-95 (emphasis added); see MINN. STAT. § 243.166.1(1) (1993).
92
Logan, supra note 5, at 1295; see MINN. STAT. § 243.166.1(1) (1993).
93
MINN. STAT. § 243.166.4(c) (1996). To be adjudicated as either “sexually
dangerous” or having a “sexual psychopathic personality,” facts must be
submitted to the county attorney who will prepare a petition if good cause is
shown. MINN. STAT. § 253B.185.1 (2003). A court will then hear the petition
alleging that the patient who is subject to commitment at a treatment facility is a
sexually dangerous person or is a person with a sexual psychopathic personality.
Id. See Logan, supra note 5, at 1306.
94
MINN. STAT. § 243.166.4(d)(2) (1999); see Logan, supra note 5, at 1308
88
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Katie’s Law, a Minnesota statute passed in response to the
brutal kidnapping and murder of nineteen year old Katie Poirier,
resulted in a further expansion of the state’s registration laws.95
First, Katie’s Law stiffened the penalties for non-compliance with
registration requirements.96 Registration violations, including
failure to register address changes or return annual verification
letters, could extend the registration period by an additional five
years.97 The first violation of the statute subjects the offender to a
mandatory minimum sentence of one year in prison.98 A second
violation carries a minimum of two years incarceration.99
Additionally, Katie’s Law provided that if a person subject to the
registration requirement is out of compliance for thirty days, the
Minnesota Bureau of Criminal Apprehension may disseminate
information about the offender, including a photograph, to the
public.100 The information released must be limited to that
necessary for the public to assist law enforcement in locating the
sex offender.101
Commentators have praised Minnesota’s Predatory Offender
(noting that the 1999 amendments were a legislative response to the acquittal,
for reasons of insanity, of a defendant who was charged with raping a thirteen
year-old girl).
95
MINN. STAT. § 243.166 (2000); see Logan, supra note 5, at 1311-13
(noting that the defendant charged with Katie’s murder “had an extensive
history of sex offense convictions” but was not subject to registration and
community notification because these laws did not apply retroactively).
96
MINN. STAT. § 243.166.5(a)-(b)(2000); see Logan, supra note 5, at 131314.
97
MINN. STAT. § 243.166.6(b) (2000).
98
MINN. STAT. § 243.166.5(b).
99
MINN. STAT. § 243.166.5(c).
100
MINN. STAT. § 243.166.7a. The Bureau of Criminal Apprehension may
make information available regarding offenders who fail to return their annual
verification letters or provide their primary or secondary residence to the public
through electronic, computerized, or other accessible means. Id. This publication
possibility applies to all offenders over the age of sixteen who have been out of
compliance for at least thirty days. Id.
101
Id. Minnesota’s registry presently contains over 11,000 registrants.
Klaas Kids Foundation, Megan’s Law by State: Minnesota, available at
http://www.klaaskids.org/st-minn.htm. Seventy percent are believed to be in
compliance. Id.
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Registration Act as being one of the “least onerous” in the
nation.102 Indeed, the ten year period of registration is comparably
shorter than most other states.103 In addition, unlike the registration
statutes of most states, Minnesota does not provide for automatic
public access to the information contained in the registry.104
Furthermore, registrants in Minnesota are only required to verify
their registration materials annually through a certified mailing, in
contrast to other jurisdictions that require verification of
registration materials in person and with greater frequency.105
In spite of the arguable moderateness of the provisions of
Minnesota’s registration statute, the statute as implemented reflects
an enduring rigidity.106 First, an offender is required to register
even if the original sexual offense charges are dismissed or
withdrawn and the offender’s remaining charge is a nonregisterable offense.107 Furthermore, Minnesota’s Bureau of
102

Logan, supra note 5, at 1322-23 (noting that “true to its reputation for
moderation in criminal justice issues more generally, Minnesota’s registration
and community notification laws rank among the nation’s least onerous in a
variety of respects”).
103
See Logan, supra note 5, at 1323. See also, e.g., ARIZ. REV. STAT. § 133821 (2003) (requiring lifetime registration after a conviction for sexual conduct
with a minor); FLA. STAT. ANN. § 775.21(6)(l) (West 2003) (requiring lifetime
registration for sexual predators); HAW. REV. STAT. ANN. § 846E-2(a) (Michie
2003) (mandating lifetime registration).
104
See Logan, supra note 5, at 1324 n. 286 (noting that Washington, D.C.
and New Mexico disseminate registrants’ employment addresses and that
Arizona provides a map that indicates the registrant’s home address and the
closest day care centers and schools); MINN. STAT. § 243.166.7 (2003)
(providing that registration data is considered “private data” and “may be used
only for law enforcement purposes”).
105
See Logan, supra note 5, at 1323 n. 279 (noting that Hawaii, Kansas,
and Michigan all require quarterly verification); MINN. STAT. § 243.166.4(e)(3)
(2003) (providing the Bureau of Criminal Apprehension shall send registration
information to registrants on an annual basis).
106
See Logan, supra note 5, at 1320 (noting that Minnesota’s law “numbers
among the nation’s most moderate in function and scope”).
107
Minnesota Bureau of Criminal Apprehension, 2000 Predatory Offender
Registration and Tracking Program, Minnesota Statutes Sections 243.166 and
243.167: Frequently Asked Questions, available at http://www.dps.state.mn.us
/bca/Invest/Documents/Frequently%20Asked%20Questions.pdf; see generally
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Criminal Apprehension (“BCA”) requires an offender to register as
a sex offender even if the registerable offense is expunged from his
criminal record.108 An offender can only be exempt from the duty
to register by obtaining a separate order expunging his registration
requirements.109 Finally, registration under Minnesota’s statute is
compulsory, thereby prohibiting the court from modifying a
person’s duty to register.110 The BCA provides that if a judge
exercises discretion and finds that an individual is not required to
register for a registerable offense, law enforcement and corrections
agents have the authority to circumvent the judge’s ruling.111 The
BCA directs those agencies to assist the offender with the
registration process in spite of a judge’s contrary ruling.112
Minnesota’s Predatory Offender Registration Statute requires
the registrant to provide the citation for his original charges, his
relationship to the victim, the victim’s age, race, and sex, as well as
a brief description of his crime and past conviction record.113 The
registrant must read and initial all provisions contained in the
“Duty to Register” form, including an acknowledgement that it is
his “duty to register as a predatory offender” in accordance with
Minnesota law.114

Gunderson v. Hvass, 339 F.3d 639 (affirming Gunderson’s duty to register as a
predatory offender even though his predatory offense charge was dismissed in
its entirety).
108
Minnesota Bureau of Criminal Apprehension, 2000 Predatory Offender
Registration and Tracking Program, Minnesota Statutes Sections 243.166 and
243.167: Frequently Asked Questions, available at http://www.dps.state.mn.us
/bca/Invest/Documents/Frequently%20Asked%20Questions.pdf.
109
Id.
110
Id.
111
Id.
112
Id.
113
Minnesota Bureau of Criminal Apprehension, 2000 Predatory Offender
Registration and Tracking Program, Minnesota Statutes Sections 243.166 and
243.167: Blank Forms, available at http://www.dps.state.mn.us/bca/Invest/
Documents/BlankForms.pdf (last visited Apr. 2, 2004).
114
Id.
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III. VIABLE DUE PROCESS CHALLENGES TO MINNESOTA’S
PREDATORY OFFENDER REGISTRATION STATUTE
While registration statutes have come under considerable
attack, they have thus far uniformly survived constitutional
challenges.115 Courts have sustained registration statutes against
equal protection,116 due process,117 and ex post facto challenges.118
In spite of the general reluctance to strike down registration
115

Licia A. Esposito, State Statutes or Ordinances Requiring Persons
Previously Convicted of Crime to Register with Authorities, 36 A.L.R. 5th 161
(2004 West Group). See, e.g., Cutshall v. Sundquist, 193 F.3d 466 (6th Cir.
1999) (upholding the Tennessee Sex Offender Registration and Monitoring Act
against an equal protection challenge because the court determined that the Act
had a rational basis in protecting public safety with respect to sex offenses);
People v. Malchow, 739 N.E.2d 433 (Ind. 2000) (holding that the Illinois Sex
Offender Registration Act, which required convicted sex offenders to register
with local police departments, did not violate the defendant’s constitutional right
to privacy); Byron M. v. City of Whittier, 46 F. Supp. 2d 1032 (C.D. Cal. 1998)
(holding that the community notification requirements of the statute did not
violate either the ex post facto or double jeopardy clauses because the statute
was enacted to advance regulatory goals, including public safety and protection).
116
See Artway v. Attorney General of the State of New Jersey, 81 F.3d
1235 (3d Cir. 1999) (holding that New Jersey’s statute mandating “repetitive
and compulsive” sex offenders to register with local law enforcement did not
violate the equal protection clause); see also Roe v. Farwell, 999 F. Supp. 174
(D. Mass 1998) (holding that the provisions of Massachusetts “Megan’s Law”
registration and disclosure requirements did not violate the equal protection
clause).
117
Patterson v. State, 985 P.2d 1007 (Alaska Ct. App. 1999) (upholding
Alaska’s Sex Offender Registration Act against a due process challenge finding
the statute rationally related to the legislature’s legitimate interest in promoting
public safety). See Akella v. Michigan Dept. of State Police, 67 F. Supp. 2d 716
(E.D. Mich. 1999) (holding that Michigan’s Sex Offenders Registration Act did
not violate substantive due process rights despite the fact that the Act applied to
registrants who had been rehabilitated).
118
See People v. Guillen, 717 N.E.2d 563 (Ill. App. Ct. 1999) (upholding
Sex Offender Registration Act against both federal and state ex post facto
challenges); see also Esposito, supra note 115, at *2a (stating that criminal
registration statutes have also survived challenges based on bill of attainder,
vagueness, right to privacy, right to travel, privilege against self-incrimination,
cruel and unusual punishment, double jeopardy, and unreasonable search and
seizure).
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statutes, considerable due process concerns are raised when an
individual who has never been convicted of a sexual offense must
register as a predatory offender.119 Due process concerns arise
when “fundamental procedural fairness” has been denied or when
power is exercised “without any reasonable justification” in the
pursuit of an otherwise legitimate governmental objective.120
While the government undoubtedly has a valid objective in
protecting the public, the importance of such aims does not justify
trammeling constitutional due process protections.121
A. Procedural Due Process
Procedural due process protection provides notice of a possible
deprivation of life, liberty, or property by the government, and it
affords a meaningful opportunity to contest the deprivation prior to
its imposition.122 “The essence of due process is that a person in
jeopardy of serious loss be given notice of the case against him and
opportunity to meet it.”123 In a procedural due process analysis,
therefore, the first inquiry is whether a protected liberty or property
interest is implicated.124
1. Implication of a Protectible Liberty Interest
A protected liberty interest is implicated when an individual is
required to register as a sex offender. For instance, the Ninth
Circuit held in Neal v. Shimoda that a protected liberty interest was
119

See generally, Neal v. Shimoda, 131 F.3d 818 (9th Cir. 1997).
People v. Bell, No. 3610-80, 2003 N.Y. Misc. LEXIS 884, at *8-9 (N.Y.
Sup. Ct. 2003) (citing Fuentes v. Shevin, 407 U.S. 67, 80) (1972) (asserting that
the “central meaning” of procedural due process is clear—“parties whose rights
are to be affected are entitled to be heard”); Daniels v. Williams, 474 U.S. 327,
331 (1986) (noting that the Due Process Clause was “intended to secure the
individual from the arbitrary exercise of the powers of government”).
121
See Doe v. Williams, 167 F. Supp. 2d 45, 59 (D.D.C. Cir. 2001).
122
People v. Bell, No. 3610-80, 2003 N.Y. Misc. LEXIS 884, at *7-8.
123
Id. at *8.
124
In the Matter of Risk Level Determination of C.M, 578 N.W.2d 391,
396 (Minn. Ct. App. 1998).
120
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implicated where an inmate was dismissed of sex offense charges
and consequently was never given an opportunity to formally
challenge the imposition of the “sex offender” label.125 In that case,
Neal was indicted for robbery, kidnapping, sexual assault,
terroristic threatening, and attempted murder, but he entered into a
plea bargain in exchange for the dismissal of the sex offense
charges.126 Nonetheless, Neal was classified as a sex offender
because his indictment alleged that he engaged in sexual
misconduct during the course of his offenses.127 Neal challenged
this application, arguing that it violated his due process rights.128
The court found that indeed, this classification invoked due process
protections.129
To decide whether a protected liberty interest was implicated,
the court noted that state statutes may grant prisoners liberty
interests which invoke due process protections if the statutes
impose “atypical and significant hardship on the inmate in relation
to the ordinary incidents of prison life.”130 Therefore, because of
the stigmatizing consequences of being labeled a sex offender, the
court found that this classification “is precisely the type of atypical
and significant hardship . . . that create[s] a protected liberty

125

Neal v. Shimoda, 131 F.3d 818, 831 (9th Cir. 1997).
Id. at 822. The complaint alleged that Neal, during a two-day period,
kidnapped and robbed the victim and forced the victim to perform sexual acts on
a juvenile. Id. Additionally, the indictment alleged that Neal sexually assaulted
the victim. Id. He was also indicted for kidnapping a second victim and sexually
assaulting her as well. Id.
127
Id.
128
Id. at 823.
129
Id. at 831.
130
Id. at 829 (quoting Sandin v. Conner, 515 U.S. 472, 484 (1995)). In
Sandin, Conner, a defendant convicted of numerous crimes including murder,
alleged that his procedural due process rights were violated because he was
denied the ability to present witnesses at a disciplinary hearing. Sandin, 515 U.S.
at 474-76. The hearing resulted in Conner being sentenced to thirty days’
disciplinary segregation. Id. at 475. The Supreme Court held that Conner’s
discipline in segregated confinement did not present the type of atypical,
significant deprivation in which a state might conceivably create a liberty
interest. Id. at 486.
126
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interest.”131 These “increasingly popular ‘Megan’s laws’”
stigmatize individuals classified as sex offenders insofar as such
laws require that these individuals register with law enforcement
officials and information about the offenders may subsequently be
released to the public.132
In determining that Neal had a protected liberty interest, the
Ninth Circuit relied on the Supreme Court’s opinion in Vitek v.
Jones.133 In Vitek, inmates challenged the constitutionality of a
Nebraska statute that authorized correctional officials to classify
certain inmates as “mentally ill” without a hearing and to
subsequently transfer them to mental hospitals for involuntary
confinement.134 The Supreme Court held that the liberty interest
included both the characterization of the inmate as mentally ill and
the transfer of the inmate to the mental hospital.135 The Court also
concluded that an inmate’s criminal conviction and sentence,
alone, do not authorize the state to classify him as mentally ill and
subject him to involuntary confinement without affording him due
process protections.136 The Ninth Circuit found the parallels
between Vitek and the Neal case “striking.”137 First, Hawaii’s sex
131

Neal, 131 F.3d at 829. The court, however, emphasized the stigmatizing
consequences of sex offender registration statutes that authorize law
enforcement officials to release information to the public. Id. See also People v.
Bell, No. 3610-80, 2003 Misc. LEXIS 884, at *15 (“[A] defendant’s private
interest, his liberty interest in not being stigmatized as a sexually violent
predator, is substantial.”).
132
Neal, 131 F.3d at 829.
133
Neal v. Shimoda, 131 F.3d 818, 828 (9th Cir. 1997).
134
Vitek v. Jones, 445 U.S. 480, 484-85 (1980).
135
Id. at 487-88 (affirming the district court’s holding that “characterizing
Jones as a mentally ill patient” and transferring him to a mental hospital had
“some stigmatizing” consequences that, when coupled with the mandatory
behavior modification treatment that Jones would have to undergo, “constituted
a major change in the conditions of confinement amounting to a ‘grievous loss’
that should not be imposed without the opportunity for notice and an adequate
hearing”).
136
Id. at 489-90. The Supreme Court noted that prisoners facing
involuntary transfer to a mental hospital must receive notice so that the prisoner
may be able to challenge the action and understand what is happening to him. Id.
at 496.
137
Neal v. Shimoda, 131 F.3d 818, 828-29 (9th Cir. 1997).
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offender registration statute authorized correctional officials to
classify an inmate as a sex offender without a hearing.138
Additionally, inmates classified as sex offenders were required to
complete a treatment program and confess to past sex offenses to
be eligible for parole.139 Therefore, the court could “hardly
conceive of a state’s action bearing more ‘stigmatizing
consequences’ than the labeling of a prison inmate as a sex
offender.”140
Using the analysis employed by the court in Neal, the
Gunderson court should have held that because classifying
Gunderson as a sex offender imposes substantial burdens on him, a
protected liberty interest is implicated.141 Like defendant Neal,
Gunderson was required to register as a sex offender, even though
all charges of sexual misconduct had been dismissed.142 Although
Gunderson was not required to complete a mandatory treatment
program, he still encounters substantial hardships from his duty to
register as a predatory offender. First, as a consequence of his duty
to register, Gunderson is not only required to register as a
predatory offender in Minnesota, but he must also register in each
state where he works or attends school.143 Gunderson’s foreseeable
reluctance to register as a sex offender in additional jurisdictions
restricts his mobility for the duration of his registration because
while Gunderson is not legally prohibited from leaving Minnesota,
he must comply with the registration laws of any state to which he
moves.144 Therefore, given that most jurisdictions provide for
138

Id. at 829.
Id.
140
Id.
141
Like Minnesota, registrants in Hawaii must provide law enforcement
officials with a recent photograph, verified fingerprints, all names and aliases
used by the sex offender, the legal address, mailing address, and any temporary
residence where the sex offender resides, the names and addresses of current
employers, the names and addresses of educational institutions, and the year,
make, model, color, and license plate of all vehicles owned or operated by the
sex offender. HAW. REV. STAT. ANN. § 845E-2(b)(1)-(2), (5)-(7) (Michie 2003).
142
Gunderson v. Hvass, 339 F.3d 639, 642 (8th Cir. 2003).
143
MINN. STAT. § 243.166.4a(4)-(5) (2003).
144
MINN. STAT. § 243.166.9 (2003) (providing that when Minnesota
accepts an offender from another state under the interstate compact, acceptance
139
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public dissemination of information contained in the registry,
Gunderson will be significantly deterred from leaving Minnesota,
which does not provide for automatic public dissemination.145
Additionally, sex offender registration burdens registrants by
creating psychological barriers to travel.146 Should Gunderson
violate any of the provisions of his registration, he is guilty of a
felony and is subject to a mandatory minimum prison sentence of
one year.147
Furthermore, in Minnesota if a registrant is not in compliance
for over thirty days or if he does not provide his primary or
secondary address to law enforcement, his information including a
photograph can be released to the public.148 The stigmatizing
consequences can certainly be recognized in Gunderson’s case
where, although he was dismissed of all charges of sexual assault,
he is included on a sex offender registry and information
concerning an offense he was never convicted of may be released
to the public.149 As the Minnesota Supreme Court has recognized,
is conditional on the offender agreeing to register under Minnesota’s predatory
offender registration statute). See also Lewis, supra note 57, at 113 (noting that
sex offender laws “burden the ability of released offenders to relocate”).
145
See supra Part II.A notes 70-73 and accompanying text (noting that
contrary to Minnesota, most states provide for public dissemination of
information contained in the registry).
146
Lewis, supra note 57, at 113-14. Indeed as noted by Judge Agid in State
v. Taylor:
[The requirement of registration] surely will have a chilling effect on
the [released offender’s] freedom of choice to move to a new place. It
is inconceivable to think that one who must, as his first act, go to local
law enforcement and announce that he is a felon convicted of a sex
offense will not be deterred from moving in order to avoid divulging
that ignominious event.
Id. (quoting State v. Taylor, 835 P.2d 245, 250 (Wash. Ct. App. 1992) (Agid, J.,
dissenting)).
147
MINN. STAT. § 243.166.5(a)-(b) (2003). Gunderson was not subject to
mandatory incarceration following his conviction. Gunderson, 339 F.3d at 641642 (noting that Gunderson originally received three years probation with a
stayed sentence of fifteen months imprisonment).
148
MINN. STAT. § 243.166.7a (2003) (emphasis added).
149
Gunderson v. Hvass, 339 F.3d 639 (8th Cir. 2003) (upholding
Gunderson’s duty to register under MINN. STAT. § 243.166 (2003)).
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“being labeled a ‘predatory offender’ is injurious to one’s
reputation.”150 Indeed, “imputing criminal behavior to an
individual is generally considered defamatory per se.”151
Minnesota’s sex offender registry clearly stigmatizes offenders on
the list insofar as it suggests that they are individuals convicted of
predatory offenses.152 In Gunderson’s case, law enforcement
authorities have branded him a predatory offender although he was
not convicted of a predatory offense.153 Gunderson must
acknowledge his status as a predatory offender for ten years in
spite of the fact that the complaint charging him with a sexual
offense was dismissed in its entirety.154 Therefore, because of the
potential for criminal sanction, the limitations on mobility, the
additional obligations imposed on Gunderson, and the stigmatizing
consequences of being labeled as a sex offender, registration as a
predatory offender imposes on Gunderson “atypical and significant
hardship,” which the Ninth Circuit held invokes due process
protections.155

150

Boutin, 591 N.W.2d 711 at 718.
Id. (quoting Paul v. Davis, 424 U.S. at 697). See also Neal v. Shimoda,
131 F.3d 818, 829 (9th Cir. 1997) (noting the “stigmatizing consequences of
being labeled a sex offender”).
152
See Doe v. Dep’t of Pub. Safety, 271 F.3d 38, 54-55 (2d Cir. 2001),
rev’d on other grounds, 538 U.S. 1 (2003) “Publication of the Connecticut Sex
Offender Registry plainly stigmatizes the people listed on it insofar as it asserts
that they are persons convicted of crimes characterized by the State as sexual
offenses.” Id.
153
Gunderson v. Hvass, 339 F.3d 639, 642 (8th Cir. 2003).
154
Doe v. Attorney General, 426 Mass. 136, 149 (1997) (Fried, J.,
concurring) (noting the distinct constitutional dangers inherent in registration
requirements as opposed to community notification provisions). While
community notification pertains to action on the part of law enforcement,
registration “forces an action on the person required to register. It is a
continuing, intrusive, and humiliating regulation of the person himself.” Id. at
150.
155
See Neal v. Shimoda, 131 F.3d 818, 829 (9th Cir. 1997).
151
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2. Gunderson’s Identification of a Protected Liberty Interest Under
the Stigma-Plus Test
In determining what procedural due process protections are
owed to an individual subject to a predatory offender registration
statute, some jurisdictions have examined whether a defendant has
suffered a loss of reputation in conjunction with the removal of a
protected status.156 This examination is often referred to as the
“stigma-plus” test.157 Damage to reputation, even if defamatory, is
insufficient to invoke the procedural protections of the due process
clause.158 Reputational damage must be combined with a tangible
element, such as loss of employment, to rise to the level of a
protectible property interest.159 The tangible element, however, is
not required to “meet some threshold of substantiality.”160
Registration duties imposed on the offender constitute a “plus”
factor under the “stigma plus” test when those obligations alter the
defendant’s legal status, are “governmental in nature,” and are
“extensive and onerous.”161 In addition to the reputational damage
suffered by Gunderson, compliance with Minnesota’s sex offender
registration statute alters Gunderson’s legal status.162 First,
156

See, e.g., State v. Pierce, 794 A.2d 1123, 1132 (Conn. App. Ct. 2002).
Paul v. Davis, 424 U.S. 693, 712 (1976). The stigma-plus analysis was
first articulated by the Supreme Court in Paul v. Davis. Justice Rehnquist noted
that an individual’s “interest in reputation . . . is neither ‘liberty’ nor ‘property’
guaranteed against state deprivation without due process of the law.” Id.
158
Gunderson, 339 F.3d at 644 (quoting Paul v. Davis, 424 U.S. 693, 701
(1976)).
159
Id.
160
Doe v. Dep’t of Pub. Safety, 271 F.3d 38, 54-55 (2d Cir. 2001), rev’d on
other grounds, 538 U.S. 1 (2003).
161
Id. at 57 (affirming that the registration duties imposed on the plaintiff
constituted a “plus” factor because those obligations altered the plaintiff’s legal
status, were “governmental in nature,” and the registration duties imposed were
extensive and onerous).
162
Doe v. Pataki, 3 F. Supp. 2d 456, 468 (S.D.N.Y. 1998). Given that
registrants must comply with the registration requirements and are subject to
criminal prosecution for non-compliance, “there can be no genuine doubt that
registration alters the legal status of all offenders subject to the Act for a
minimum of ten years and, for some permanently.” Id. See Doe, 271 F.3d at 53
157
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Gunderson’s relationship with the criminal justice system has been
extended for an additional ten years, and “the extent of his contact
with the state has increased significantly.”163 Failure to comply
with registration obligations is punishable as an independent felony
offense.164 In addition, Gunderson is likely to be under the constant
supervision of local law enforcement officials.165 While the police
cannot arrest a registered sex offender based solely on his inclusion
within the registry, they can pressure him to come to the police
station and question him as a suspect.166 For example, if law
enforcement is investigating a sexual offense that occurred in the
vicinity of Gunderson’s home, there is little to prevent the
investigating authorities from questioning Gunderson, a registered
predatory offender, in connection with the crime. “If he is
suspected in connection with every sex crime in the area where he
lives, the costs to [his] liberty as well as the emotional and
financial costs are likely to be high.”167 As a direct consequence of
his placement on the predatory offender registration statute, unique
burdens are placed on Gunderson that ordinary citizens are not
required to endure.
In addition to altering a defendant’s legal status, registration
duties are undoubtedly governmental in nature.168 The Fourteenth
(stating that “the imposition on a person of a new set of legal duties that, if
disregarded, subject him . . . to felony prosecution, constitute a change of that
person’s status under state law”).
163
See Doe v. Williams, 167 F. Supp. 2d 45, 55 (D.C. Cir. 2001) (holding
that “a sex offender’s status has undergone a fundamental change” under
Washington, D.C.’s Sexual Offender Registration Act considering that “his
relationship with the criminal justice system has been prolonged for at least ten
years, if not for life; and the extent of his contact with the State has increased
significantly”).
164
MINN. STAT. § 243.166.5 (2003).
165
See Lewis, supra note 57, at 105 (noting that “sex offender laws will
likely make former offenders perpetual suspects of sex crimes committed in the
areas in which they live”).
166
Id.
167
Id. at 106.
168
Doe v. Dep’t of Pub. Safety, 271 F.3d 38, 50 (2d Cir. 2001). The Due
Process Clause was established to guard against abuses in governmental power.
Id. at 56.
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Amendment is implicated where a government official or agency is
able to “impose a loss” because of its unique status.169 In Doe v.
Dep’t of Pub. Safety, the Second Circuit found that registration
duties were governmental in nature “insofar as they could not be
imposed by a private actor in a position analogous to the state
defendants.”170 Because the BCA is entrusted with ensuring a
registrant’s compliance with Minnesota’s Predatory Offender
Registration Act and is given authority to “impose a loss” on
Gunderson, these registration duties are governmental in nature.171
Finally, registration obligations can be “extensive and
onerous.”172 The Appellate Court of Connecticut in State v. Pierce
found that the defendant satisfied the “stigma plus” test given the
burdensome requirements of Connecticut’s sex offender
registration statute and thus warranted the protections of
procedural due process.173 Connecticut law requires registrants to
verify their addresses annually for ten years.174 If an offender fails
to return an address verification form, a warrant may be issued for
the registrant’s arrest.175 The registrant must notify the
Commissioner of Public Safety five days in advance of an
anticipated change of address.176 Registrants must provide blood
samples for DNA analysis and photographs of the registrants must
be taken whenever the Commissioner so requests.177 Additionally,
Connecticut law mandates that the offender register in all states
where he regularly travels.178 Connecticut law imposes a maximum
169

Id. at 56.
Id.
171
MINN. STAT. § 243.166.4(e)(2), .7a (2003) (providing that all registration
information including address verification forms must be submitted to the BCA
and if registrants are out of compliance with the statute for over thirty days, the
BCA may release registration information to the public).
172
Id. (noting that the provisions of Connecticut’s sex offender law are
“extensive and onerous”).
173
State v. Pierce, 794 A.2d 1123, 1133 (Conn. App. Ct. 2002) (upholding
Doe v. Dep’t of Pub. Safety, 271 F.3d 38 (2d Cir. 2001)).
174
Pierce, 794 A.2d at 1133.
175
Id.
176
Id.
177
Id.
178
Id.
170
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five-year prison term if a registered offender fails to abide by any
of these obligations.179 The Pierce court found that these “onerous
requirements” clearly established a “plus” factor in the stigma-plus
analysis.180
With few exceptions, the provisions of Connecticut’s sex
offender registration statute mirror those of Minnesota’s statute.181
The penalties for non-compliance are identical.182 Both states
mandate registration in additional jurisdictions if the registrant
works or attends school in a different state.183 Such ongoing
obligations are significant restrictions on a registrant’s liberty and
freedom.184 Thus, while the Eighth Circuit alleges that the burdens
179

Pierce, 794 A.2d at 1133.
Id.
181
Compare CONN. GEN. STAT. § 54-254(a) (2003) (mandating registration
for a period of ten years and a five-day notice prior to any anticipated move)
with MINN. STAT. § 243.166.1(4)(b)(3), MINN. STAT. § 243.166.3(b) (2003)
(mandating ten-year registration for predatory offenders and five-day notice
prior to any anticipated move). A fundamental difference between the two
statutes is that Minnesota treats registration information as private data whereas
Connecticut considers registration information a public record and makes
registry information available to the public through the Internet. See MINN.
STAT. § 243.166.7 (2003); CONN. GEN. STAT. § 54-258(a)(1) (2003).
182
Compare CONN. GEN. STAT. § 54-254(b) (2003) (violation of
registration provisions constitutes a Class D felony carrying a five year term of
imprisonment) with MINN. STAT. § 243.166.5 (2003) (violation of any
registration provisions is a felony subjecting a registrant to a maximum prison
sentence of five years).
183
Compare CONN. GEN. STAT. § 54-254(a) (2003) (providing that “if any
person who is subject to registration under this section is employed in another
state, carries on a vocation in another state or is a student in another state, such
person shall notify the Commissioner of Public Safety and shall also register
with an appropriate agency in that state”) with MINN. STAT. § 243.166.3(d)
(2003) (requiring a registrant who works or attends school outside of Minnesota
to “register as a predatory offender in the state where the person works or
attends school).
184
Boutin, 591 N.W.2d 711, 721 (Minn. 1999) (Anderson, J., dissenting).
Judge Anderson noted that “the consequences of [Minnesota’s] Section 243.166
are serious” and it is because of grave implications that procedural due process
must be followed. Id. Additionally, Judge Anderson made these findings when
the penalty for non-compliance was merely a gross misdemeanor and not a
felony. Id.
180
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imposed by Minnesota’s statute are minimal, the statute, in fact,
imposes conditions that are both “rigorous and confining.”185
Therefore, the registration duties imposed on Gunderson under the
Minnesota statute constitute a “plus” factor, and he should be
afforded with the procedural protections of due process.186
The Gunderson court, however, dismissed the similarity of the
two statutes, stating that Connecticut, unlike Minnesota, provides
for public dissemination of registration data. Yet neither Pierce nor
Doe addressed this factor in their analyses; indeed, the Pierce court
affirmed that its holding was limited to the registration component
of the statute as opposed to the disclosure component.187
The Gunderson court also stated that because the Second’s
Circuit’s decision in Doe v. Dept. of Public Safety was reversed by
the Supreme Court, any persuasive value of that opinion has since
been eviscerated.188 The Second Circuit held that Connecticut’s
statute violated the Due Process Clause because registrants were
not afforded a prior hearing to determine whether they were likely
to be dangerous upon release into the community.189 The Supreme
185

See id. (noting that Minnesota’s section 243.166 imposes on registrants
conditions that are rigorous and confining).
186
Cf. State v. Pierce, 794 A.2d 1123, 1133 (Conn. App. Ct. 2002) (holding
that the defendant satisfied the “plus” factor of the “stigma plus” test where he
must verify his address annually for ten years, notify the Commissioner of
Public Safety within five days whenever he changes his address, and is subject
to a five-year prison term for non-compliance with these obligations).
187
Pierce, 794 A.2d at 1133. See Gunderson, 339 F.3d 639 (8th Cir. 2003).
Contrary to the court’s belief, Minnesota’s statute does provide for public
dissemination of registration information if an offender is out of compliance for
over thirty days or if the offender has failed to provide a primary or secondary
address. MINN. STAT. § 243.166. 7a (2003).
188
Gunderson, 339 F.3d at 644 (citing Dep’t of Pub. Safety v. Doe, 538
U.S. 1 (2003)). See Gwinn v. Awmiller, 2004 U.S. App. Lexis 345 n.6 (10th Cir.
2004) (finding that the Supreme Court’s holding in Dep’t of Public Safety does
not foreclose a procedural due process claim brought by an individual who has
not been convicted of a sexual offense because the Court’s holding was limited
to individuals convicted of enumerated sexual offenses).
189
Doe v. Dep’t of Pub. Safety, 271 F.3d 38, 49-50 (2d Cir. 2001), rev’d,
538 U.S. 1 (2003). See Mathews v. Eldridge 424 U.S. 319, 333 (1976) (holding
that once a liberty interest is implicated, due process requires, at a minimum,
notice and an opportunity to be heard).
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Court reversed the Doe decision, finding that “due process does
not require the opportunity to prove a fact that is not material” to
the state’s statute.190 The Supreme Court pointed out that
Connecticut based the registration requirement on the fact of
previous conviction, not on whether convicted sex offenders were
likely to be currently dangerous.191 “The law’s requirements turn
on an offender’s conviction alone.”192 Respondent Doe was a
convicted sexual offender.193 Therefore, whether Doe was
currently dangerous was not material to the statutory scheme.194
What was material to the statutory scheme was Doe’s conviction—
“a fact that [Doe] has already had a procedurally safeguarded
opportunity to contest.”195 Gunderson, unlike Doe, has never been
convicted of a sexual offense, and whether Gunderson’s conviction
arose from the same set of circumstances as his charged criminal
sexual conduct presents an issue of material fact.196 The Eighth
Circuit improperly distinguished Doe and unreasonably refused to
apply Doe’s principle because unlike Doe, Gunderson was never
provided an opportunity to contest the imposition of the predatory
offender label.197 Therefore, due process entitles an individual
included on a sex offender registry who has not been convicted of
a sexual offense to a hearing to establish a material fact.198

190

Dep’t of Pub. Safety v. Doe, 538 U.S at 4.
Id. at 7. See also Chad Kinsella, State Government News May 1, 2003,
COUNCIL OF STATE GOVERNMENTS No.5 Vol.46 (May 1, 2003) (noting that the
Supreme Court found that the dispositive factor in being listed on Connecticut’s
sex offender registry was that an individual had been convicted of committing a
sex offense).
192
Doe, 538 U.S. at 7.
193
Id. at 5.
194
Id. at 7.
195
Id. (emphasis added).
196
See Murphy v. Wood, 545 N.W.2d 52, 54 (Minn. Ct. App. 1996)
(stating that “whether Murphy’s convictions arose from the same set of
circumstances as his charged sexual misconduct presents an issue of material
fact”).
197
Doe v. Dep’t of Pub. Safety, 271 F.3d 38 (2d Cir. 2001); Gunderson v.
Hvass, 339 F.3d 639 (8th Cir. 2003).
198
See Doe, 538 U.S. at 7.
191
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3. Deprivation of Gunderson’s Procedural Due Process
Protections
Given the harmful implications of denying a protected liberty
interest, defendants like Gunderson who have never been
convicted of an enumerated sexual offense must be accorded due
process protections.199 As noted in Neal, an offender who has an
identified protected liberty interest should receive advance written
notice of the claimed violation.200 Gunderson was not notified until
nearly a year after his conviction of his obligation to register as a
predatory offender.201 Gunderson’s registration requirement was
not stated on the record during his plea colloquy, nor is there any
evidence to indicate he was made aware of his obligation to
register prior to the execution of his plea bargain.202
Additionally, an offender should receive a written statement by
the fact-finders as to the evidence relied on and the reasons for
requiring registration.203 Gunderson, much like Neal, was
classified as a sex offender based solely on the information
contained in his indictment and pre-sentence report.204
199

See Fullmer v. Michigan Dep’t of State Police, 207 F. Supp. 2d 650,
659-61 (E.D. Mich. 2002) (holding that the stigma of being falsely labeled on
the state’s sexual offender registry, coupled with the “obligations of registration
and the attendant penalties for non-compliance” were sufficient to implicate a
liberty interest).
200
Id. (noting that for “the minimum requirements of procedural due
process are to be satisfied” the defendant must receive an “advance written
notice of the claimed violation”).
201
Gunderson v. Hvass, 339 F.3d 639, 642 (8th Cir. 2003). Gunderson was
made aware of his duty to register as a predatory offender following a violation
of his probation that occurred nearly a year after his conviction. Id.
202
Id. See Larry J. Richards, Criminal Procedure—Plea Withdrawal:
Grounds for Allowance—North Dakota Adopts the Minority Rule Regarding
Court Notification of a Sex Offender’s Duty to Register: State v. Breiner, 562
N.W.2d 565 (N.D. 1997), 74 N.D. L. REV. 157, 168 (1998) (noting that the
North Dakota Supreme Court held in State v. Breiner that trial courts must
notify defendants of their obligations to register prior to accepting a guilty plea
so as to ensure that the plea agreement has a factual basis and is voluntary).
203
See Neal, 131 F.3d at 831 (holding that these two elements are essential
if the minimum requirements of procedural due process are to be met).
204
Gunderson, 339 F.3d at 642-43. See Neal, 131 F.3d at 822 (noting that
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Gunderson’s record lacked any specific findings as to the reasons
for his classification as a sex offender.205 An indictment, without
more, is an insufficient basis for imposing registration
requirements.206 “As tempting as it may be to make . . . finding[s]
based upon police reports and unverified statements, to do so is
improper.”207
B. Substantive Due Process
Substantive due process rights protect individuals against
governmental power that is either arbitrarily or oppressively
exercised.208 In analyzing a substantive due process claim,
infringements on personal liberty must be weighed against the
state’s desire to maintain stability in society.209 If Minnesota’s
predatory offender registration statute implicates a fundamental
right, the state must advance a legitimate and compelling interest
for abridging that right.210 The Minnesota Supreme Court has,
however, determined that the sex offender registration statute is
non-punitive, and therefore, because the statute does not implicate
fundamental right, the statute must only be rationally related to a
because Neal’s indictment and pre-sentence report alleged that he engaged in
sexual misconduct, he was classified as a “sex offender”).
205
Gunderson, 339 F.3d at 642-43.
206
Neal, 131 F.3d at 831.
207
Boutin, 591 N.W.2d at 721 (Anderson, J., dissenting). See also Murphy
v. Wood, 545 N.W.2d 52, 54 (Minn. Ct. App. 1996). The court held that a
factual record was necessary to determine whether Murphy’s sexual assault
arose from the same set of circumstances as his convictions for aggravated
robbery and assault. Id. at 53. The court held that a copy of the criminal
complaint which the defendant denied was insufficient to establish a factual
record as to whether the sexual assault charge arose from the same set of
circumstances as the robbery and assault convictions. Id.
208
Daniels v. Williams, 474 U.S. 327, 331 (1986) (noting that “touchstone
of due process is protection of the individual against arbitrary action of
government”).
209
Lewis, supra note 57, at 102 (noting that “if the individual liberty
interests of former sex offenders outweigh the state interests in crime prevention
and law enforcement, the [sex offender registration act] violates the Fourteenth
Amendment guarantee of substantive due process”).
210
Gunderson v. Hvass, 339 F.3d 639, 643 (8th Cir. 2003).
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legitimate governmental purpose.211 While keeping track of
predatory offenders and protecting public safety are legitimate
governmental objectives, Minnesota’s Predatory Offender
Registration Statute is irrationally related to these objectives
because it mandates registration for individuals like Gunderson
whose sex offense charges have been dismissed and withdrawn.
Sex offender registration statutes have been justified on a
number of grounds. First, it is asserted that registration laws are
necessary because sex offenders have a higher risk of re-offending
after release from custody than other criminals.212 Second,
211

The Minnesota Supreme Court held, in Boutin v. LaFleur, that the
registration statute was non-punitive. 591 N.W.2d 711, 717 (Minn. 1999). To
reach this conclusion, the Boutin Court, along with most state and federal courts,
have applied the Mendoza-Martinez balancing test. Id. at 717. The MendozaMartinez balancing approach is utilized to determine whether a statute was
intended to be regulatory or punitive when the legislature has not clearly
indicated its intent. Id. In Kennedy v. Martinez-Mendoza, the Supreme Court
determined that factors used to determine legislative intent include:
whether the sanction involves an affirmative disability or restraint,
whether it has historically been regarded as a punishment, whether it
comes into play only on a finding of a scienter, whether its operation
will promote the traditional aims of punishment—retribution and
deterrence, whether the behavior to which it applies is already a crime,
whether an alternative purpose to which it may rationally be connected
is assignable for it and whether it appears excessive in relation to the
alternative purpose assigned.
Boutin, 591 N.W.2d at 717 (citing Kennedy v. Martinez-Mendoza, 372 U.S. 144
(1963)). In determining that the registration statute was regulatory, the court
noted that it does not require an affirmative disability or restraint, but that it only
requires the offender to register with law enforcement and to inform the state of
any change of address. Id. Additionally, such registration statutes have not
historically been regarded as punishment. Id. The Boutin court also noted that
the registration statute does not promote the traditional aims of punishment
because it does not involve confinement and that it is not intended to exact
retribution. Id. The court concluded that the statute did not implicate Boutin’s
fundamental rights. Id. But see In re Reed, 33 Cal. 3d 914 (Cal. 1983) (finding
California’s sex offender registration statute punitive under the MartinezMendoza factors).
212
See ARK. CODE ANN. § 12-12-903 (Michie 2003); MISS. CODE ANN. §
45-33-21 (2004). A recent study issued by the Justice Department, however,
revealed that sex offenders are less likely to be re-arrested after their release
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registration laws are considered an invaluable tool in protecting the
public from sex offenders.213 Third, the privacy interests of
convicted sex offenders are considered less important than the
government’s interest in public safety.214 Each of these
justifications, however, presupposes that the individual subject to
the registration statute is in fact a sexual offender. It is irrational in
light of those objectives to classify an individual as a predatory
offender when the complaint charging that individual with a sexual
offense has been dismissed and withdrawn by the prosecution.
Contrary to the Magistrate’s assertion, inclusion in the
predatory offender registry of persons who are not predators is a
fatal constitutional defect.215 Designating Gunderson a sex
offender when there is no sexual element to his crime leads to an
illogical and absurd result.216 As it stands, the statute is overinclusive given that it demands registration of persons convicted of
only non-sexual offenses and thereby fails to achieve the primary

from prison than other criminals. U.S. Department of Justice, Bureau of Justice
Statistics, Recidivism of Sex Offenders Released from Prison in 1994, (2003)
available at http://www.ojp.gov/bjs/pub/pdf/rsorp94.pdf. Of 9,691 men
convicted of various sex offenses, only 43 percent were re-arrested within three
years as compared to 68 percent for all other former inmates. Id. See also MARY
ANN FARKAS & GEORGE B. PALERMO, THE DILEMMA OF THE SEX OFFENDER
171-72 (Charles C. Thomas 2001) (noting that there is no clear evidence to
indicate whether sex offenders have higher recidivism rates than other
offenders).
213
Klaas Kids, supra note 3. The articulated purpose of Minnesota’s Sex
Offender Registration Statute is aimed at “assist[ing] law enforcement in
keeping track of predatory offenders and protect[ing] public safety.” Minnesota
House of Representatives, House Research: Predatory Offender Registration,
available at http://www.house.leg.state.mn.us/hrd/ssinfo/ssporeg.htm (last
visited Feb. 10, 2004).
214
See ARK. CODE ANN. § 12-12-903 (Michie 2003); MISS. CODE ANN. §
45-33-21 (2004).
215
See Magistrate’s Report at *25 (asserting that “the fact that such a
registration policy may, in fact, require the inclusion of persons who are not
predators, is not a fatal Constitutional defect”).
216
See State v. Reine, 2003 Ohio 50, ¶ 22 (Ohio Ct. App. 2003) (holding
that labeling individuals as “sexually oriented offenders” is unreasonable and
arbitrary when their offense involved no sexual motivation or purpose”).
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purpose of the statute—to protect the public from sex offenders.217
Indeed, the primary purpose of the statute is disserved by sweeping
within its provisions individuals who are clearly not predatory
offenders because these offenders pose no risk to society.218
Nothing prevents the legislature from imposing registration
requirements on all convicted felons.219 However, “it is in the
misnaming or mis-characterization, of the offense that is
unreasonable and arbitrary.”220 Minnesota’s predatory offender
registration statute violates substantive due process rights even
under a rational basis review because it irrationally classifies an
individual as a predatory offender when all predatory offense
charges have been withdrawn due to a complete lack of physical
evidence.221 By enacting the 1993 Amendments, the Minnesota
Legislature “was attempting to insure the registration of all
predatory offenders including those who take advantage of
favorable plea bargains.”222 While this is certainly a valid
legislative goal, it is highly doubtful that through these
amendments the legislature intended to expand the predatory
offender registry to include persons who did not commit a sexual
offense.

217

See MINN. STAT. § 243.166 (2003).
Reine, 2003 Ohio at ¶ 20. As noted by Connecticut State Senator Donald
E. Williams, co-chair of the judiciary committee and majority whip, having a
registry where 75 percent of those on the list are not sexual predators is not a
great help to individual citizens or local law enforcement who are trying to be
apprised of those who will be dangerous to the community. Turner, supra note
78.
219
Reine, 2003 Ohio at ¶ 21.
220
Id. at ¶ 23 (noting a hypothetical situation where a legislature, in an
effort to protect public safety, enacted a statute designating all persons convicted
of felonies as “murderers,” with registration and notification requirements so
that neighbors would be notified that John Jones, a “murderer,” is living on their
block when in fact John Jones was convicted of an esoteric election-law felony).
221
See Gunderson v. Hvass, 339 F.3d 639, 641 (8th Cir. 2003).
222
Magistrate’s Report, supra note 47 at *25.
218
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IV. ADDITIONAL IMPLICATIONS OF MINNESOTA’S PREDATORY
OFFENDER REGISTRATION STATUTE
In addition to the constitutional impediments posed by
Minnesota’s Predatory Offender Registration Statute, the statute
raises several other problematic consequences. First, by mandating
registration based solely on the charges contained in the initial
complaint, the prosecution possesses an unchecked ability to
determine whether a defendant will ultimately be required to
register. Even if there is little evidence to support this charge, so
long as the prosecution has charged a sexual offense, an individual
will be required to register as a predatory offender. Additionally,
Minnesota’s Predatory Offender Registration Statute will lead to
the ultimate decline of plea bargaining given that the threat of
compulsory registration leads many defendants to seek jury trials
rather than plead guilty.
A. Unfettered Prosecutorial Discretion
An alarming consequence of Minnesota’s Predatory Offender
Registration Statute is the enormous degree of “unchecked power”
given to the prosecution.223 Registration duties arise solely from
the allegations contained in the original complaint.224 Regardless
of whether the complaint is subsequently dismissed or amended, if
the original complaint charged an offender with a registerable
sexual offense, that offender is required to register as a predatory
offender for a minimum of ten years.225 As noted by Judge Randall
in State v. Newell:
223

See Minnesota v. Newell, 2002 WL 31253657, at *6 (Minn. Oct. 8,
2002) (affirming the defendant’s duty to register as a predatory offender while
appreciating “the enormity of the potential unchecked power this statute, as
written, places in the hands of the prosecution”).
224
Gunderson, 339 F.3d at 643 (noting that since Gunderson’s original
complaint charged a sexual offense he was required to register as a predatory
offender in accordance with Section 243.166).
225
MINN. STAT. § 243.166.1(b)(3) (2003) (requiring an offender to register
as a predatory offender until ten years have elapsed since that individual was
released from confinement).
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In some criminal sexual conduct cases, the state’s case
against the defendant weakens so significantly that the state
will agree to bargain down from a serious sexual-assault
charge to a misdemeanor such as simple assault . . . .
Defendants may consider it prudent to accept a plea-ofguilty to a lower-level misdemeanor charge rather than go
through the uncertainty of trial on an egregious sexual
assault charge. Yet, the stigma of the original charge
remains (meaning the registration requirement), even
though it is now self-evident that the original charge did not
result in a conviction . . . . Put another way, this is one of
the few times in American jurisprudence where the “charge
is the conviction,” meaning that once you are charged with
an enumerated felony under the statute, you are convicted
of having to register.226
While the prosecutor has unrestrained discretion to determine what
offenses to charge in the indictment, however, once the indictment
is filed, the prosecutor herself is unable to withdraw the
registration requirements.227 As the Gunderson case illustrates,
once a prosecutor issues a complaint that contains a registerable
offense, even if the prosecutor subsequently withdraws the original
complaint, an individual must still register as a predatory offender
based solely on the allegations contained in the original withdrawn
complaint.228 This places significant power in the hands of
prosecutors, allowing them to impose severe penalties associated
with registration compliance without ever putting forth any
evidence to prove that the individual committed the charged sexual
offense.
B. Effects on the Plea Bargaining System
In addition, Minnesota’s Predatory Offender Registration
226

State v. Newell, 2002 Minn. App. Lexis 1153, *7 (Minn. Ct. App.

2002).
227

Gunderson, 339 F.3d at 642 (asserting that registration is required so
long as a predatory offense is charged even if the predatory offense charge is
subsequently withdrawn from the complaint).
228
Id.
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Statute will lead to the gradual decline of plea bargaining.229
Defendants who plead guilty to non-predatory offenses will
rightfully fear that they may be subject to mandatory registration if
the original complaint charged a predatory offense.230 This
apprehension is well-placed, given that the Minnesota Supreme
Court operating under the majority view has determined that the
statutory duty to register as a sexual offender is a collateral rather
than a direct consequence of a guilty plea.231 “For a guilty plea to
be intelligent, the defendant must be aware of the relevant
circumstances and direct consequences of the plea.”232 A direct
consequence of a plea has a definite, immediate, and automatic
effect on a defendant’s term and condition of sentence.233 Because
most states find that the requirement to register is regulatory rather
than punitive, registration requirements are not considered to be a
direct consequence of a guilty plea.234 Thus, unlike a direct
consequence, these jurisdictions do not require that a defendant be
warned of a collateral consequence before entering a guilty plea.235
229

See Turner, supra note 78 (noting that the plea bargaining process will
be slowed down by a defendant’s apprehension that he will be required to
register as a sex offender).
230
Id.
231
Kaiser v. State, 621 N.W.2d 49, 53 (Minn. Ct. App. 2001). A direct
consequence of a guilty plea is a consequence that flows “definitely,
immediately and automatically” from the guilty plea. Id. The court in Kaiser
held that because the predatory offender registration requirement is regulatory
and non-punitive, it is collateral to the plea agreement, and therefore, a
defendant cannot withdraw his plea agreement simply because he was not made
aware of his obligation to register as a predatory offender. Id.
232
Id.
233
Richards, supra note 202, at 161-62.
234
Id.
235
Id. at 168 (noting that “many appellate courts view the consequence of
registration as a sexual offender to be collateral, so that a trial court’s failure to
advise defendants of the need to register does not constitute grounds for
allowing a withdrawal of a guilty plea”). But see In re Birch, 515 P.2d 12, 17
(Cal. 1973) (finding registration as a sex offender to be a direct consequence of
a guilty plea, given that registration subjects registrants to “continual police
surveillance” and can result in an “ignominious badge” that can last for a
lifetime). Because registration prolongs a defendant’s relationship with the state,
and because it subjects a defendant to an independent felony offense and to
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Unfortunately, the failure to warn a defendant of his duty to
register does not allow the defendant to subsequently withdraw his
plea.236
If states can arbitrarily impose registration requirements on
defendants, unbeknownst to them, after a plea bargain has been
struck, defendants will be wary of entering into plea negotiations,
and will opt instead to seek a jury trial. In an amicus brief filed in
the case of In re Reed, the Los Angeles City Attorney asserted that
the threat of mandatory registration leads defendants to seek jury
trials rather than plead guilty, even if evidence of their guilt is
overwhelming.237 Through a jury trial, a prosecutor is forced to
advance evidence of the sexual offense and if the jury finds this
evidence unconvincing, a defendant will be relieved of the
registration requirement. In a system where approximately 96
percent of cases are resolved through plea bargains, such a
disruption could have a devastating effect in terms of judicial
economy.238 If a state deems it necessary to label a defendant as a
sex offender and to subject him to registration requirements, the
state should pursue prison terms that correspond to the offense,
rather than dismissing sex offense charges pursuant to a plea
bargain and yet still subjecting the defendant to registration

constant police surveillance, registration should be considered as a direct
consequence of a guilty plea. Therefore, defendants should be notified of the
requirement to register as a predatory offender prior to entering a guilty plea.
236
See Kaiser v. State, 641 N.W.2d 900 (Minn. 2002), construed in the
Magistrate’s Report, supra note 47. Indeed, Gunderson alleged that at the time
of his plea, he was not informed of his obligation to register as a predatory
offender and that if he had been informed of this obligation, he would never
have accepted this plea bargain. Magistrate’s Report, supra note 47, at n.5. See
Minnesota v. Andersen, 2001 Minn. App. Lexis 1346 (Minn. Ct. App. 2001)
(prohibiting defendant’s withdrawal of her plea agreement in spite of the fact
that her plea was conditioned on the district court’s belief that she would not
have to register as a predatory offender).
237
In re Reed, 663 P.2d 216, 220 n.7 (Cal. 1983) (holding that California’s
registration requirement constituted cruel and unusual punishment).
238
Eric Lichtblau, Ashcroft Limiting Prosecutors’ Use of Plea Bargains,
N.Y. TIMES, Sept. 22, 2003 (noting Attorney General John Ashcroft’s efforts to
restrict the ability of federal prosecutors to strike plea bargains in response to the
“dangerously lenient practices” of certain federal prosecutors and judges).
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requirements as if he were convicted of the sexual offense.
V. RECOMMENDATION
To comport with procedural and substantive due process,
Minnesota’s Predatory Offender Registration Statute should be
reformed to provide offenders who have never been convicted of
an enumerated sexual offense with a hearing to challenge inclusion
on a sex offender registry.
“When protected liberty interests are implicated, the right to
some kind of hearing is paramount.”239 This procedural protection
was denied to Mr. Gunderson.240 Providing courts with the
authority to make discretionary determinations regarding
registration, ensures that the predatory offender registry is limited
to those offenders whose inclusion is necessary to promote public
safety. Given the predominance of plea bargaining, prosecutors
often dismiss sexual offense charges to secure a plea bargain on a
lesser charge.241 Nonetheless, registration as a sex offender is
required although the sexual assault charges have never been
adjudicated.242 Minnesota’s unique “arises out of the same set of
circumstances” provision mandates that a defendant charged with
an enumerated felony and subsequently convicted of any crime,
even a mere misdemeanor, must register as a predatory offender.243
If a court deems that an offender’s conviction has “arisen out of the
same set of circumstances” as a charged predatory offense,
registration should not be compulsory; instead it should be
239

Neal, 131 F.3d at 830.
Gunderson v. Hvass, 339 F.3d 639 (8th Cir. 2003).
241
See State v. Johnson, 2000 Minn. App. LEXIS 323 (Minn. Ct. App.
2000). The defendant was charged with one count of first-degree criminal sexual
conduct and one count of third-degree criminal sexual conduct. Id. at *2. In
exchange for his guilty plea to a charge of promotion of prostitution by fraud,
the defendant received a stayed sentence and his sexual assault charges were
dropped. Id. at *3.
242
Id. See also Gunderson v. Hvass, 339 F.3d 639 (8th Cir. 2003); Neal v.
Shimoda, 131 F.3d 818 (9th Cir. 1997); Boutin v. LaFleur, 591 N.W.2d 711
(Minn. 1999).
243
Logan, supra note 5, at 1333.
240
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imposed at the court’s discretion. Therefore, all defendants who
have not been convicted of an enumerated predatory offense must
be provided with a hearing to contest their classification as a
predatory offender.244 At this hearing, the defendant should be
provided with an opportunity to call witnesses and present
evidence to defend against the charge that his offense arose from
the same set of circumstances as a charged predatory offense.245
Additionally, in determining whether to require registration, the
court should consider the offender’s criminal history, his risk of reoffense, the circumstances surrounding the charged sexual offense,
whether registration would promote public safety, and any other
relevant evidence.246 Finally, the burden should be on the state to
prove that the offense for which the defendant was convicted of
arose out of the same set of circumstances as a charged predatory
offense.
This procedural reform would not disturb the defendant’s
underlying conviction,247 but rather, would enable the trier of fact
to consider individualized circumstances when deciding whether to
impose registration obligations. For example, Gunderson never
admitted to any charges of criminal sexual conduct and extensive
physical evidence demonstrated a lack of sexual contact between
the defendant and the complainant.248 Therefore, if the court were
sufficiently convinced that the predatory offense did not occur, it
could not be said that Gunderson’s ultimate conviction arose out of
an enumerated predatory offense, and the court could exempt
Gunderson from the registration obligations.249 Therefore, a
244

See discussion sufra Part III.A.3 (discussing procedural due process
protections owed to sex offender registrants).
245
Neal, 131 F.3d at 831 n.14.
246
See MASS. ANN. LAWS ch. 6 § 178K (2)(d) (2004). See also Dep’t of
Pub. Safety v. Doe, 538 U.S. 1, 10 (2003) (Souter, J., concurring) (noting that
Connecticut permits courts to exempt certain sex offenders from registration and
notification requirements of the statute).
247
State v. Pierce, 794 A.2d 1123, 1133 (Conn. App. Ct. 2002).
248
Gunderson v. Hvass, 339 F.3d 639, 641 (8th Cir. 2003).
249
For example, in Boutin v. LaFleur, 591 N.W.2d 711, 713 (Minn. 1999),
the defendant admitted to police that he had forcible sexual intercourse with the
victim, stating that “she said she didn’t want to and I still did it I guess.” Id.
Presumably, it was only because the victim recanted her accusations of criminal
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discretionary hearing safeguards the due process rights of
defendants while promoting the law’s primary goals—“keeping
track of predatory offenders and protecting public safety.”250
Reform of Minnesota’s registration statute through the addition
of an opportunity for a hearing is in accord with the greater degree
of procedural protection already afforded by other states that
mandate registration for general categories of behavior that exceed
specifically enumerated offenses.251 For example, in California, if
a court orders the registration of an offender because it finds the
offense was committed as a result of sexual compulsion or sexual
gratification, the court must state on the record the reasons for its
findings and the reasons for requiring registration.252 In Kansas,
while registration may be imposed on defendants whose offenses
were sexually motivated, the court must determine beyond a
reasonable doubt that the crime was in fact sexually motivated.253
A reform in the statutory scheme that would allow courts
discretion in imposing registration requirements is also consistent
with recent judicial trends. For example, a New York court
recently held that where an individual is charged with a
registerable offense that does not contain a sexual element, a
decision concerning registration should be left to the discretion of
the courts. A defendant is provided a hearing to determine if his
sexual conduct that Boutin was able to plead guilty to the charge of third-degree
assault. Id. Therefore, in this instance, it is conceivable that Boutin’s ultimate
conviction for assault arose out of the same set of circumstances as an
enumerated predatory offense. Id.
250
Judie Zollar, Predatory Offender Registration, House Research,
Minnesota House of Representatives, Predatory Offender Registration (2002),
available at http://www.house.leg.state.mn.us/hrd/issinfo/ssporeg.pdf.
251
CAL. PENAL CODE § 290(a)(2)(E) (Deering 2004); KAN. STAT. ANN. §
22-4902(c)(14) (2002); W. VA. CODE § 15-12-2(c) (2003).
252
CAL. PENAL CODE § 290(a)(2)(E) (Deering 2004).
253
KAN. STAT. ANN. § 22-4902(c)(14) (2002). See W. VA. CODE § 15-122(c) (2003) (while the statute mandates registration if the crime was sexually
motivated, the sentencing judge must make a written finding that the offense
was sexually motivated). See Pierce, 794 A.2d at 1128 (noting that under
Connecticut’s sex offender registration statute, if the defendant is required to
register because the court finds that his crime was committed for a felony
purpose, the decision to require registration is discretionary).
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crime had a sexual element. 254
CONCLUSION
“The touchstone of due process is the protection of the
individual against arbitrary action of the government.”255 Due
process is denied when an individual who has not been convicted
of a predatory offense is labeled a predatory offender and then
denied an opportunity to challenge his inclusion on a predatory
offender registry.256 Sex offender registration laws such as
Minnesota’s continue to enjoy overwhelming popular support
given the societal condemnation of sex offenders and the fear
engendered by their actions.257 In order for such laws to be
constitutional, however, they must recognize the rights of those
who fall prey to them. While it has been said that “it is a fair
summary of history to say that the safeguards of liberty have
frequently been forged in controversies involving not very nice
people,” individuals required to register under Minnesota’s
Predatory Offender Registration Statute are nevertheless entitled to
both procedural and substantive due process as provided by the
Constitution.258
Given the heavy burdens imposed on registrants under
Minnesota’s Predatory offender registration statute, offenders like
Gunderson who have never been convicted of a sexual offense
254

People v. Bell, No. 3610-80, 2003 N.Y. Misc. Lexis 884, at *34 (N.Y.
Sup. Ct. June 30, 2003) (holding that where classification as a sex offender is
mandatory but the crime itself does not contain a sexual element, the defendant
must be afforded a hearing to determine if his crime had a sexual component).
See also State v. Reine, 2003 Ohio 50, ¶ 22 (Ohio Ct. App. 2003) (holding that
mandatory classification of certain offenses as sexually-oriented, which do not
contain a sexual element, is unreasonable).
255
Wolff v. McDonnell, 418 U.S. 539, 558 (1974) (noting that prisoners
were entitled to procedural due process protections in disciplinary proceedings
that could result in the forfeiture of their good-time credits).
256
See discussion sufra Part II.A.3.
257
FARKAS, supra note 212, at 166-67.
258
United States v. Rabinowitz, 339 U.S. 56, 69 (1950) (Frankfurter, J.,
dissenting) (dissenting from the majority’s holding that reasonable searches
conducted without a search warrant pursuant to an arrest were permissible).
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should be provided with a hearing to challenge their classification
as a predatory offender. At the hearing, the burden must be on the
State to demonstrate by a preponderance of evidence that the crime
the defendant was convicted of did in fact arise out of the same set
of circumstances as the charged sexual offense. Additionally, the
State must make clear what governmental interests are furthered by
labeling an individual who has never been convicted of a sexual
offense a predatory offender. While ensuring that children do not
fall prey to violent sexual predators is of the utmost importance, if
states continue to mandate registration of alleged sexual predators
without regard to the reality of the offense, American
jurisprudence will become the predator and the rights of potentially
innocent offenders will become the prey.
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“DAMN THE TORPEDOES! FULL SPEED
AHEAD”:* THE FCC’S DECISION TO
DEREGULATE MEDIA OWNERSHIP AND
THE THREAT TO VIEWPOINT DIVERSITY
Matthew Keller**
“The beliefs which we have most warrant for have no safeguard to
rest on but a standing invitation to the whole world to prove them
unfounded.”1
“Do you know how much ‘Friends’ costs? Can you be a mom-andpop operation and pay Jennifer Aniston the $1 million an episode
that produces that formula?”2
INTRODUCTION
On June 2, 2003, the Federal Communications Commission
(FCC or Commission) voted to relax several of its media
ownership regulations.3 One of the proposed changes would allow,
* Fox Television Stations, Inc. v. FCC, 280 F.3d 1027, 1044 (D.C. Cir.
2002), modified by 293 F.3d 537 (2002).
** Brooklyn Law School Class of 2005; B.S., Massachusetts Institute of
Technology, 1997. The author wishes to thank his family for the enormous love
and support that makes this possible, and especially Lauren, whose love makes it
all worthwhile.
1
JOHN STUART MILL, ON LIBERTY 20 (Hackett Publishing Co. 1978)
(1859).
2
FCC Chairman Michael K. Powell, on how shows like the popular sitcom
Friends will be in jeopardy if giant media corporations are not allowed to own
more television stations. Frank James, FCC Chief Warns of Future Shock,
CHICAGO TRIBUNE, Sept. 07, 2003, at 11.
3
Broadcast Ownership Rules, Cross-Ownership of Broadcast Stations and
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for the first time since 1975, a single entity to own both a
newspaper and a television station in the same local market.4 A
second proposal would greatly increase the number of regional
markets in which a single owner could own two television stations
and would allow common ownership of even three stations in large
markets.5 A third proposed change would allow a single entity to
own television stations having a combined reach of 45 percent of
the national television audience.6
The proposed rule changes generated an outpouring of public
disapproval.7 One United States senator commented that “the
FCC’s action was one of the most complete cave-ins to corporate
interests I’ve ever seen by what is supposed to be a federal
Newspapers, Multiple Ownership of Radio Broadcast Stations in Local Markets,
and Definition of Radio Markets, 68 Fed. Reg. 46,286 (Aug. 5, 2003)
[hereinafter The 2003 Order].
4
Id. at 46,312. The original newspaper/broadcast cross-ownership rule
prohibited “common ownership of a full-service broadcast station and a daily
newspaper” in the same market. Id. at ¶ 230; 47 C.F.R. § 73.3555(d) (2002). The
2003 Order repealed this rule. Id. at ¶ 247. This change will, according to
analysts, allow TV-newspaper mergers in approximately 180 local markets, in
which about 98 percent of the U.S. population lives. COOPER, MARK, MEDIA
OWNERSHIP AND DEMOCRACY IN THE DIGITAL INFORMATION AGE 192 (2003),
available at http://cyberlaw.stanford.edu/blogs/cooper/archives/mediabooke. pdf
[hereinafter COOPER].
5
Id. at 46,294 ¶ 83. Under the old rules, TV duopolies (ownership of two
local stations) were allowed in about 60 markets that covered about two-thirds
of the national population. COOPER, supra note 4, at 192. The new rules would
allow duopolies and even triopolies in over 160 markets covering 95 percent of
the U.S. population. Id.
6
Id. at 46,328 ¶ 352. The previous limit was 35 percent. Id. This proposal
has since been rejected by Congress and the limit has been set by statute at 39
percent. See Stephen Labaton, Court Is Urged to Change Media Ownership
Rules, N.Y. TIMES, Feb. 12, 2004, at C14.
7
The reported number of public comments received by the FCC in
response to the vote varied widely, but all estimates were large. See Chelie
Pingree, The Big Media Monopoly, WASH. POST, Aug. 13, 2003, at A26
(reporting that the FCC received over 2 million public comments, nearly all
against relaxing the rules); Anne C. Mulkern, Senate: Overturn FCC Rule On
Media Vote to Limit Ownership Defies Bush Veto Threat, DENVER POST,
September 17, 2003, at C-01 (reporting that “most” of the 750,000 comments
the FCC received opposed the changes).
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regulatory agency.”8 On September 16, 2003, the United States
Senate collectively responded to the proposed changes. By a vote
of 54-40, the Senate added a brief amendment to the appropriations
bill that would fund the FCC for 2004.9 The amendment read as
follows:
Resolved by the Senate and House of Representatives of
the United States of America in Congress assembled, That
Congress disapproves the rule submitted by the Federal
Communications Commission relating to broadcast media
ownership . . . and such rule shall have no force or effect.10
The FCC attempted to support its rule changes on two separate
grounds. The Commission argued first that the changes were
legally required by the Telecommunications Act of 1996.11
Specifically, the FCC found itself constrained by the fact that the
Court of Appeals for the D.C. Circuit had interpreted that Act to
contain a “presumption in favor of repealing or modifying” media
ownership rules.12 Second, the FCC argued that the current level of
regulation was no longer required due to changes in the media
landscape.13
The rule changes adopted by the FCC on June 2 represent the
broadest deregulation of media ownership in decades and severely
limit the government’s ability to provide Americans with “the
8

Demetri Sevastopulof, Senate In Move to Overturn New FCC Rules,
LONDON FIN. TIMES, Sept. 12, 2003, at 2 (quoting Senator Byron Dorgan (DND)).
9
S. J. Res. 17, 108th Cong. (2003); Stephen Labaton, FCC Plan to Ease
Curbs on Big Media Hits Senate Snag, N.Y. TIMES, Sept. 16, 2003, at A1.
10
S. J. Res. 17, 108th Cong. (2003) (emphasis added). The House of
Representatives had passed a similar amendment over a month earlier by a vote
of 400-21. See Christopher Stern & Jonathan Krim, House Votes to Prevent
Change in Media Rule, WASH. POST, July 24, 2003, at A01.
11
Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56
(1996).
12
Fox Television Stations, Inc. v. FCC, 280 F.3d 1027, 1048 (D.C. Cir.
2002), modified by 293 F.3d 537 (2002).
13
See The 2003 Order, supra note 3, at 46,286 ¶ 52. The Order noted that,
unlike the broadcast world in which the broadcast rules evolved, the modern
world is “characterized not by information scarcity, but by media abundance.”
Id.
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widest possible dissemination of information from diverse and
antagonistic sources.”14 Antagonistic and broad-ranging debate
over questions of public importance has long been considered an
indispensable element of a self-governing society. This idea has
had a lively existence apart from American law, and was perhaps
best expressed by John Stuart Mill in his classic treatise On
Liberty.15 Although viewpoint diversity was probably not foremost
in the Framers’ minds in 1776,16 it has come to be considered
14

Associated Press v. United States, 326 U.S. 1, 20 (1945) (stating that
“[the First] Amendment rests on the assumption that the widest possible
dissemination of information from diverse and antagonistic sources is essential
to the welfare of the public”).
15
See MILL, supra note 1, chapter II, Of the Liberty of Thought and
Discussion. Mill discussed at length the historical, philosophical, and moral
arguments against suppression of dissident ideas in a society. Id. Briefly, his
argument can be summarized in three parts. First, Mill suggested that, because
humans are fallible creatures, we can never know with absolute certainty
whether any of our views are true. Id. at 50. Therefore, “if any opinion is
compelled to silence, that opinion may, for aught we can certainly know, be
true.” Id. Second, Mill noted both that “though the silenced opinion be an error,
it may, and very commonly does, contain a portion of truth,” and that “the
general or prevailing opinion on any subject is rarely or never the whole truth.”
Id. From this, he concluded, “it is only by the collision of adverse opinions that
the remainder of the truth has any chance of being supplied.” Id. Finally, Mill
argued that, even if the “general or prevailing opinion” is in fact the whole truth,
it is necessary to frequently reaffirm that truth by testing it against dissident
viewpoints. Id. Otherwise, Mill suggested, such truths would be held by the
people “in the manner of a prejudice, with little comprehension or feeling of its
rational grounds.” Id.
16
See Jonathan W. Emord, The First Amendment Invalidity of FCC
Ownership Regulations, 38 CATH. U.L. REV. 401, 404 (1989). Emord argues that
the Framers of the Constitution did not envision the First Amendment as a
protector of viewpoint diversity. Id. The changed circumstances of public
discourse since 1776, however, may in part explain the Supreme Court’s
growing concern with protection of a diversity of views. See Owen M. Fiss,
Free Speech and Social Structure, 71 IOWA L. REV. 1405, 1410-13 (1986)
[hereinafter Fiss]. Fiss points out that we are no longer living in times where
everyone has more or less equal access to public fora. Id. As he points out,
“more is required . . . than a soapbox, a good voice, and the talent to hold an
audience.” Id. For a general discussion of the Framers’ understanding of the
First Amendment, see Mark P. Denbeaux, The First Word of the First
Amendment, 80 NW. U.L. REV. 1156 (1986); Alexander Meiklejohn, What Does
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“central” to the Supreme Court’s First Amendment analysis.17 In
the United States Supreme Court’s jurisprudence, arguably the
greatest (at least the most well-known) statement of the importance
of public debate is Justice Holmes’ famous “marketplace of ideas”
discussion in Abrams v. United States: “the best test of truth is the
power of [a] thought to get itself accepted in the competition of the
market.”18 Beyond Holmes, the Supreme Court has repeatedly
reaffirmed the principle that the First Amendment protects broad
public debate.19 The policy choices underlying the FCC’s
deregulation on June 2 sell this First Amendment principle short in
the pursuit of commercially successful entertainment.20
This note attempts to provide some context for the FCC’s
decision to deregulate on June 2 and offers a critique of that
decision. Part I provides a brief history of media regulation. It
tracks the emergence of two strands of regulation, one focusing on
broadcast content and the other on structural regulation of media
ownership. Fueled in part by emerging law and economics
the First Amendment Mean?, 20 U. CHI. L. REV. 461 (1953).
17
Turner Broad. Sys. v. FCC, 512 U.S. 622, 663 (1994).
18
Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J.,
dissenting); see also Whitney v. California, 274 U.S. 357 (1927). Justice
Brandeis went further along these lines, pointing out not only the value but the
citizen’s duty of public discussion in noting “that the greatest menace to freedom
is an inert people; that public discussion is a political duty; and that this should
be a fundamental principle of the American government.” Whitney, 274 U.S. at
375-76 (Brandeis, J., concurring).
19
See Turner Broad. Sys., 512 U.S. at 663 (“[A]ssuring that the public has
access to a multiplicity of information sources is governmental purpose of the
highest order, for it promotes values central to the First Amendment.”);
Associated Press v. United States, 326 U.S. 1, 20 (1945) (stating that “[the First]
Amendment rests on the assumption that the widest possible dissemination of
information from diverse and antagonistic sources is essential to the welfare of
the public”).
20
COOPER, supra note 4, at 21. Cooper points out that the free-market
model favored by the FCC’s new rules “favors entertainment at the expense of
information.” Id. While such a model is “splendid” for providing goods and
services such as entertainment, it fails to produce “the kind of debate that
constantly renews the capacity of a people for self-determination.” Id. (citing
Owen M. Fiss, Essays Commemorating the One Hundredth Anniversary of the
Harvard Law Review: Why the State?, 100 HARV. L. REV. 781 (1987)).
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scholarship, broadcast regulation began to wane in the late 1970s
and continued on a downward trend, culminating in the passage of
the Telecommunications Act of 1996.21 Part II discusses the two
major cases interpreting the section of the 1996 Act dealing with
media ownership.22 It relates how the FCC took advantage of the
deregulatory language of those opinions23 by rushing through its
rulemaking procedures, heedless of both public outcry and a
judicial modification of its earlier deregulatory language. Part II
concludes by summarizing the continuing battle in Congress and
the courts following the June 2 vote.
In Part III, an analysis is offered which attempts to discredit the
FCC’s legal justification for its rule changes, and to attack the
remaining policy justifications as misguided and focused on the
wrong underlying interests. The analysis proposes that the D.C.
Court of Appeals decisions in Fox and Sinclair, upon which the
FCC relied heavily to justify its rule changes, may have given a
deregulatory gloss to the media ownership portion of the 1996 Act
that was not intended by Congress.24 The court itself seemed to
21

Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56

(1996).
22

Fox Television Stations, Inc. v. FCC, 280 F.3d 1027, 1034 (D.C. Cir.
2002), modified by 293 F.3d 537 (2002); Sinclair Broad. Group, Inc. v. FCC,
284 F.3d 148 (D.C. Cir. 2002).
23
See Fox, 280 F.3d at 1044. The title of this note is taken from the
statement made, in dicta, in the Fox opinion that the deregulatory intent of the
Telecommunications Act of 1996 could be likened to “Farragut’s order at the
battle of Mobile Bay (‘Damn the torpedoes! Full speed ahead.’).” Id.
24
See Statement of Chairman Michael K. Powell, 2002 Biennial
Regulatory Review, at http://hraunfoss.fcc.gov/edocs_public/attachmatch/ FCC03-127A3.doc (released July 2, 2003) [hereinafter Powell Statement]. The FCC
Chairman’s statement accompanying the rule changes repeatedly asserts that
deregulation of the broadcast rules was mandated by the Fox and Sinclair courts.
Id. In the statement’s introduction, Chairman Powell claimed that “[k]eeping the
rules exactly as they are, as some so stridently suggest, was not a viable option”
and that “[w]ithout today’s surgery, the rules would assuredly have met a swift
death [in the courts.]” Id. at 1. The very next section of the Chairman’s
statement begins: “Critical to understanding our actions, is an understanding of
the court’s view of Congress’ charge to the Commission in the 1996
Telecommunications Act.” Id. (emphasis added). Later, the Chairman claims
that “[r]ecent court decisions have established a high hurdle for the Commission
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recognize this, later modifying the Fox decision by removing some
of that opinion’s deregulatory language.25 The Fox and Sinclair
opinions taken as a whole do not support the FCC’s conclusion
that those opinions required the comprehensive deregulation
promulgated by the Commission on June 2, 2003. Part III thus
concludes that the FCC’s insistence that these opinions mandated
further deregulation was unjustified. The opinions left the FCC
with the broad discretion it has historically held to promulgate
rules in the public interest. Therefore, the decision to further
release the ownership of broadcast television stations to market
forces was the FCC’s alone. The analysis concludes that this
decision unwisely risks substantial damage to the public discourse
that is one of the essential foundations of our democracy. If the
FCC’s new rules are allowed to take effect, the resulting
concentration of communicative power into a handful of giant forprofit media corporations will further weaken this foundation.
I.

A BRIEF HISTORY OF MEDIA REGULATION

A scheme of government regulation of electronic broadcasting
was originally established in the early 20th century to solve the
novel technical problems raised by the new medium of radio.26
State exertion of this power to guide the medium, however, soon
began to take on political undertones. Rules soon appeared that
dealt not with technical matters, but with both the structure of the
marketplace of broadcasters and with the content of broadcasts.27
to maintain a given broadcast ownership regulation.” Id. at 2.
25
Fox Television Stations, Inc. v. FCC, 293 F.3d 537 (D.C. Cir. 2002).
26
See National Broad. Co. v. United States, 319 U.S. 190, 210-13
(discussing early efforts by government to deal with the new technical problems
posed by radio technology).
27
See id. at 216-17. The NBC case dealt with a broadcaster’s challenge to
“chain broadcasting” rules, discussed more fully in Part I.C, infra. Although the
chain broadcasting rules could not be justified on technical grounds alone the
Court nevertheless found them to be valid under Federal law, holding that the
FCC’s “licensing function cannot be discharged . . . merely by finding that there
are no technological objections to the granting of a license.” Id. at 216. The
Court made the observation that, if limited to technical considerations, “how
could the Commission choose between two applicants for the same facilities,
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Both types of rules remained in effect until the early 1980s, after
which a new administration with broad deregulatory proclivities
began to dismantle the old regulatory regime.28 Content
regulations, which had raised First Amendment concerns from the
beginning, were the first to go.29 Structural ownership regulations
remained, but were the subject of a rising level of scrutiny by those
who favored greater marketplace control of the television and radio
station market.30 Deregulation continued into the nineties,
culminating in the passage of the Telecommunications Act of
1996.31 The 1996 Act revised national telecommunications policy
by encouraging greater competition and private investment in new
technology through deregulation.32 The 1996 Act also included
further deregulation of broadcast ownership, causing some to
question the wisdom of market control of the core democratic
function of dissemination of public information.33
each of whom is financially and technically qualified to operate a station?” Id. at
216-17. See infra Part I.B for further discussion of this point.
28
See PATRICIA AUFERHIDE, COMMUNICATIONS POLICY AND THE PUBLIC
INTEREST: THE TELECOMMUNICATIONS ACT OF 1996, 26 (1999) (“The election
of Ronald Reagan in 1980 was a watershed for deregulatory action.”); see infra
Part I.E (discussing the influence of Law and Economics on the Reagan
administration and telecommunications policy in particular in the 1980s).
29
See, e.g., In re Inquiry into Section 73.1910 of the Commission’s Rules
and Regulations Concerning the General Fairness Doctrine Obligations of
Broadcast Licensees, 102 F.C.C.2d 145 (1985) (repudiating the fairness
doctrine, which required stations to broadcast competing viewpoints of public
issues). See infra Part I.D for further discussion of the fairness doctrine and
other content-based regulations.
30
See Mark S. Fowler & Daniel L. Brenner, A Marketplace Approach to
Broadcast Regulation, 60 TEX. L. REV. 207 (1982). Fowler, a former FCC
Commissioner, was an ardent and influential advocate for market control of
broadcasting. Id. See infra Part I.E for further discussion of this point.
31
Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56
(1996).
32
Id. The stated purpose of the Act was to “promote competition and
reduce regulation in order to secure lower prices and higher quality services for
American telecommunications consumers and encourage the rapid deployment
of new telecommunications technologies.” Id.
33
See infra Part II.B.4 (discussing adverse public, Congressional, and
judicial reactions to broadcast deregulation).
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A. Original Justifications for Regulation
The initial motive for government regulation of radio was
predominantly technical in nature; laws were needed to prevent the
interference between, and resulting incoherence of, radio
broadcasts transmitted on the same frequency.34 Therefore, while
newspaper publication has always been largely left to private
competition in the market, from the very beginning the broadcast
media evolved under what has been called a “trusteeship” model.35
As large numbers of broadcasters began to use radio commercially,
the increasing competition for the limited space on the airwaves
resulted in chaos.36 After appeals to broadcasters to regulate
themselves to avoid interference went unheeded, several
government officials, including then-President Calvin Coolidge,
called upon Congress to solve the problem with appropriate
legislation.37
B. Technical Regulation Yields to Political Regulation
Congress established the nation’s first comprehensive
regulatory scheme for broadcasting with the Radio Act of 1927.38
The Radio Act established the Federal Radio Commission (FRC)
34

See Red Lion Broad. Co. v. FCC, 395 U.S. 367, 376 (1969) (“Without
government control, the medium would be of little use because of the cacophony
of competing voices, none of which could be clearly and predictably heard.”).
35
Fowler & Brenner, supra note 30, at 216-17 (1982). “Governmental
guidance in broadcast decision-making, the fundamental characteristic of the
trusteeship model, sets it apart from a marketplace approach.” Id.
36
Red Lion, 395 U.S. at 375.
37
See NBC v. United States, 319 U.S. 190, 212 (1943). In a message to
Congress delivered on December 7, 1926, President Coolidge warned that “the
whole service of this most important public function has drifted into such chaos
as seems likely, if not remedied, to destroy its great value.” Id. Some writers
have suggested that, unlike the press, early government regulation of radio was
also tolerated because the technology was first used for military, safety, and
rescue purposes, traditional areas of legitimate state control. See BRUCE M.
OWEN, ECONOMICS AND FREEDOM OF EXPRESSION: MEDIA STRUCTURE AND THE
FIRST AMENDMENT 88 (1975); Fowler & Brenner, supra note 30, at 213.
38
The Radio Act of 1927, 44 Stat. 1163 (1927).
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and delegated to that body the responsibility of licensing
broadcasters.39 Licensing under the Radio Act sought to avoid
interference,40 and initially FRC regulation centered on this issue.41
Because licenses were issued to broadcasters by the FRC free of
charge, however, the resulting demand for licenses quickly grew
larger than the available radio frequency spectrum could
accommodate.42 The Commission needed some way of
determining who would receive the limited number of licenses and
for how long they would hold them.43 The standard provided in the
Radio Act of 1927 to guide the Commission in these decisions was
“as public convenience, interest, or necessity requires.”44 This
short, vague phrase added a discretionary political component to
broadcast regulation that would later become the source of great
power for the Commission.45
39

See The Radio Act of 1927, § 3 (establishing the Commission); § 4
(establishing criteria for issuing licences).
40
The Radio Act of 1927, § 4(f). “Interference” is defined by the FCC as
“[t]he effect of unwanted energy due to one or a combination of emissions,
radiations, or inductions upon reception in a radiocommunication system,
manifested by any performance degradation, misinterpretation, or loss of
information which could be extracted in the absence of such unwanted energy.”
47 C.F.R. § 2.1 (2004).
41
OWEN, supra note 37, at 89 (“Initial concern was centered on technical
questions of interference.”).
42
Id.
43
Id.; The Radio Act of 1927 also established license application and
renewal procedures. Licensees were required to renew their station licenses with
the FRC periodically. See The Radio Act of 1927, §§ 9-14.
44
The Radio Act of 1927, § 4.
45
See Benjamin M. Compaine, The Impact of Ownership on Content: Does
it Matter?, 13 CARDOZO ARTS & ENT L. J. 755, 758 (1995). “By far the most
powerful six words in the history of [broadcast] regulation must be ‘the public
interest, convenience, and necessity.’” Id.; FCC v. Pottsville Broad. Co., 309
U.S. 134, 138 (1940) (referring to the public-interest standard of the Radio and
Communications Acts as “a supple instrument for the exercise of discretion by
the expert body which Congress has charged to carry out its legislative policy”);
JERRY L. MASHAW ET AL., ADMINISTRATIVE LAW: THE AMERICAN PUBLIC LAW
SYSTEM 263 (5th ed. 2003) (“The authorization to the FCC to grant broadcast
licenses based on a showing of ‘public interest, convenience, and necessity’
obviously leaves the agency a lot of room for deciding what these terms
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Seven years later, the foregoing provisions of the Radio Act of
1927 were incorporated into the Communications Act of 1934.46
The Communications Act of 1934 expanded the role of the FRC to
include regulation of communication by wire and, as a result, the
name of the Commission was changed to the Federal
Communications Commission.47 The Communications Act of 1934
did not, however, alter the “public interest” standard under which
the FCC was to issue broadcast licenses.48
C. Structural Regulation in the Public Interest
The history of the broadcast regulations promulgated by the
FRC (and later the FCC) pursuant to authority granted by the
Radio and Communications Acts can be separated into two
categories: structural rules and behavioral rules.49 Structural rules
define “who may own outlets and how many they may own.”50 The
FCC has historically justified its structural rules on the grounds
that diverse ownership of broadcast stations promotes viewpoint
diversity.51 The Supreme Court in FCC v. National Citizens
Committee for Broadcasting agreed that this justification was a
mean.”).
46
The Communications Act of 1934, 48 Stat. 1064 (1934).
47
The Communications Act of 1934, § 4.
48
See The Communications Act of 1934, §§ 307, 309 (ordering the FCC to
grant and renew broadcast licenses to applicants “if public convenience, interest,
or necessity will be served thereby”).
49
See Daniel L. Brenner, Ownership and Content Regulation in Merging
and Emerging Media, 45 DEPAUL L. REV. 1009, 1013 (1996). Brenner’s
classification of media regulations into “structural” and “behavioral” categories
is utilized throughout this note.
50
Id. at 1015.
51
See Amendment of Sections 73.34, 73.240, and 73.636 of Commission’s
Rules Relating to Multiple Ownership of Standard, FM, and Television
Broadcast Stations, Second Report and Order, 50 F.C.C.2d 1046, 1050 (1975).
“The significance of ownership from the standpoint of ‘the widest possible
dissemination of information’ lies in the fact that ownership carries with it the
power to select, to edit, and to choose the methods, manner and emphasis of
presentation, all of which are a critical aspect of the Commission’s concern with
the public interest.” Id.
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reasonable interpretation of the “public interest” standard.52
One example of a long-standing structural rule is a national
ownership limitation. From almost the beginning of broadcast
regulation in this country, the FCC has, in one form or another,
limited the total number of stations a broadcaster may own
nationwide.53 At the time it was originally promulgated, the stated
purpose of the national ownership restriction “was twofold: (1) to
encourage diversity of ownership in order to foster the expression
of varied viewpoints and programming, and (2) to safeguard
against undue concentration of economic power.”54
Other structural regulations have limited media ownership on a
local level, either by prohibiting cross-ownership (defined as
common ownership of either a radio station or a newspaper and a
television station in the same community),55 or by limiting the
number of commonly-owned television stations in a local market.56
So-called “chain broadcasting” regulations at one point went past
limiting common ownership to prohibiting the ability of
independent broadcasters to contract with one another in ways

52

436 U.S. 775, 795 (1978). Indeed, the NCCB court made it clear that
First Amendment concerns were an important consideration in the FCC’s
interpretation of the public interest standard. “The ‘public interest’ standard,”
the court noted, “necessarily invites reference to First Amendment principles.”
Id. The Court further held that an individual’s right to speak does not trump the
collective right of all Americans to speak. “[T]here is no unabridgeable First
Amendment right to broadcast comparable to the right of every individual to
speak, write, or publish.” Id. at 799 (internal citations omitted).
53
See C. Edwin Baker, Media Concentration: Giving Up On Democracy,
54 FLA. L. REV. 839, 865 (2002) [hereinafter Baker]. “Regulation began in the
1940s, when the FCC explicitly limited [nationwide] ownership to six FM radio
stations and three television stations.” Id.; see also In the Matter of Amendment
of the Commission’s Rules Relating to Multiple Ownership of AM, FM and
Television Broadcast Stations, 100 F.C.C.2d 17 (1984) (giving a history of the
national ownership restrictions) [hereinafter The 1984 Order].
54
The 1984 Order, 100 F.C.C.2d at 17 ¶ 3.
55
See, e.g., Rules Relating to Multiple Ownership of Standard, FM, and
Television Broadcast Stations, Second Report and Order, 50 F.C.C.2d 1046
(1975).
56
See 47 C.F.R. § 73.3555(b) (1998). The name of the original local station
ownership rule was the “duopoly rule.”
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which limited their freedom to broadcast diverse programming.57
Several of these structural rules have been challenged by
licensees seeking to increase ownership. Those challenges that
have reached the Supreme Court have been denied.58 In 1943, the
Court upheld chain broadcasting regulations in NBC v. United
States.59 The NBC decision construed the Communications Act as
providing the FCC broad authority to regulate licensees in pursuit
of the public interest.60 The Court also explicitly held that the
exercise of such authority to regulate broadcasters was not a First
Amendment violation.61
In FCC v. National Citizens Committee for Broadcasting,
several broadcasting and newspaper associations challenged the
FCC’s cross-ownership ban.62 The Supreme Court rejected the
challenge, reaffirming the broad authority of the FCC to regulate in

57

See NBC v. United States, 319 U.S. 190, 198-210 (1943) (summarizing
eight of the FCC’s “chain broadcasting” rules). “Chain broadcasting,” defined in
the Communications Act as “the simultaneous broadcasting of an identical
program by two or more connected stations,” became the subject of regulation
after FCC studies revealed the extent to which the national networks (NBC,
CBS, and Mutual) had used the practice to dominate the radio market. Id. at 198
(citing FCC studies that showed, inter alia, that “NBC and CBS together
controlled more than 85% of the total night-time wattage, and [that] the
broadcast business of the three national network companies amounted to almost
half of the total business of all stations in the United States”). The FCC, while
recognizing that chain broadcasting provided “benefits and advantages to both
the listening public and to broadcast station licensees,” also asserted its
responsibility “to see that practices which adversely affect the ability of
licensees to operate in the public interest are eliminated.” Id.
58
See, e.g., FCC v. Nat’l Citizens Comm. for Broad., 436 U.S. 775 (1978);
NBC v. United States, 319 U.S. 190 (1943).
59
319 U.S. 190 (1943).
60
Id. at 219. “In the context of the developing problems to which it was
directed, the [Communications] Act gave the Commission not niggardly but
expansive powers.” Id.
61
Id. at 227. “The standard [of the Communications Act] provided for the
licensing of stations was the ‘public interest, convenience, or necessity.’ Denial
of a station license on that ground, if valid under the [Communications] Act, is
not a denial of free speech.” Id.
62
FCC v. Nat’l Citizens Comm. for Broad., 436 U.S. 775 (1978).
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the public interest recognized in NBC and other cases.63 In
National Citizens Committee, one of the challenges made to the
rule was that the prohibition of cross-ownership was unreasonable
because the FCC had not sufficiently established that the rule
contributed to an increased diversity of broadcast viewpoints.64
The Court held that the FCC had acted rationally, notwithstanding
the inconclusiveness of the rulemaking record, because “[d]iversity
and its effects are . . . elusive concepts, not easily defined let alone
measured without making qualitative judgments objectionable on
both policy and First Amendment grounds.”65 The Court, quoting
the FCC’s own rationale for believing that diverse ownership was a
rational proxy for diversity of viewpoints, upheld and seconded the
FCC’s judgment that structural regulations were necessary to
maintain truly diverse viewpoints.66
D. Behavioral Regulation in the Public Interest
As distinguished from structural regulations, behavioral media
regulations have been defined as “controlling what’s
communicated”67 and necessarily involve direct government
regulation of broadcast content.68 Early attempts by the FRC (and
later the FCC) to issue licenses pursuant to the “public
convenience, interest, or necessity” standard occasionally required
the Commission to make licensing decisions based on program
content. For example, in KFKB v. Federal Radio Commission, a
broadcaster appealed an FRC decision denying renewal of his
63

Id. at 793-94.
Id. at 796.
65
Id. at 796-97.
66
See NCCB, 436 U.S. at 785, 797. “In these circumstances, the
Commission was entitled to rely on its judgment, based on experience, that ‘it is
unrealistic to expect true diversity from a commonly owned station-newspaper
combination. The divergency of their viewpoints cannot be expected to be the
same as if they were antagonistically run.’” Id. at 797 (internal citations
omitted).
67
Brenner, supra note 30, at 1013.
68
Id. at 1014; see also Note, Regulation of Program Content by the FCC,
77 HARV. L. REV. 701 (1964).
64
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license on content-based grounds.69 Specifically, the denial was
based on a finding that the content of the broadcaster’s programs
was “inimical to the public health and safety, and for that reason
was not in the public interest.”70 The D.C. Circuit Court of Appeals
found on review that denial of license renewal on this basis was
not rightly considered censorship, and was a valid execution of the
Commission’s statutorily-defined mandate to allocate licenses in
the public interest.71
Behavioral regulation also provided the foundation for the
“fairness doctrine,” which for decades required licensed
broadcasters to allow voices on all sides of important public issues
to be heard.72 The fairness doctrine evolved from two interrelated
strands of prior FRC and FCC “public interest” regulation: first,
the requirement that broadcasters give adequate coverage to public
issues73, and second, that coverage on such issues be “fair” in the
sense that it accurately reflect opposing views.74
69

KFKB v. Fed. Radio Comm’n, 47 F.2d 670, 671 (D.C. Cir. 1931).
Id. KFKB involved an entrepreneurial physician who hosted a radio show
in which listeners would inform the doctor of their ailments and ask for a
diagnosis and suggested treatment. Id. As one might expect, the recommended
remedy for the vast majority of these ailments was one of the doctor’s own
preparations. Id. Looking with disfavor upon this practice, the FRC declined the
doctor’s application for renewal of his license, stating that, “[w]hile it is to be
expected that a licensee of a radio broadcasting station will receive some
remuneration for serving the public with radio programs, at the same time the
interest of the listening public is paramount, and may not be subordinated to the
interests of the station licensee.” Id.
71
Id. at 673 (“In considering the question whether the public interest,
convenience, or necessity will be served by a renewal of appellant’s license, the
commission has merely exercised its undoubted right to take note of appellant’s
past conduct, which is not censorship.”).
72
See Red Lion Broad. Co. v. FCC, 395 U.S. 367, 369 (1969) (discussing
the origin and history of the fairness doctrine); see also Great Lakes Broad. Co.,
3 F.R.C. Ann. Rep. 32, 33 (1929) (stating the FRC’s view that “the public
interest requires ample play for the free and fair competition of opposing views,
and the commission believes that the principle applies . . . to all discussions of
issues of importance to the public”).
73
See Red Lion, 395 U.S. at 377 (citing United Broad. Co., 10 F.C.C. 515
(1945)).
74
See id. (citing New Broad. Co., 6 P & F Radio Reg. 258 (1950)). In 1985,
70
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For years, the FCC used its power to award and deny licenses
under the fairness doctrine as a way of shaping program content.75
In 1946 the FCC issued a “Blue Book” outlining the Commission’s
programming policy, recognizing the need for “broadcasters to air
programs of community interest.”76 The Blue Book stated that the
FCC would give “particular consideration” to four types of content
programming behaviors: (1) programs unsupported by advertising;
(2) local live programs; (3) public issues discussions; and (4)
efforts to limit hourly advertising.77 In 1960, the FCC issued a
Program Policy Statement that also defined several types of
preferred programming content.78
In 1967, the FCC promulgated rules requiring a station to offer
free air time to political candidates and private citizens, affording
both the opportunity to respond to campaign messages or personal
attacks broadcast on that station.79 As opposed to the general
principles of the fairness doctrine, the 1967 rules specifically
required broadcasters to involuntarily cede their broadcast facilities
the FCC described the fairness doctrine as requiring broadcast license holders
“[(1)] to provide coverage of vitally important controversial issues of interest in
the community served by the licensees, [and (2)] to provide a reasonable
opportunity for the presentation of contrasting viewpoints on such issues.”
Report Concerning General Fairness Doctrine Obligations of Broadcast
Licensees, 102 F.C.C.2d 143, 146 (1985).
75
See Note, Regulation of Program Content by the FCC, 77 HARV. L. REV.
701 (1964).
76
See Fowler & Brenner, supra note 30, at 215; Brenner, supra note 49, at
1013 n.27.
77
Fowler & Brenner, supra note 30, at 215.
78
See En Banc Programming Inquiry, 44 F.C.C. 2303 (1960); Fowler &
Brenner, supra note 30, at 216. The statement mentioned the following as
integral to the public interest: opportunity for local self-expression, development
and use of local talent, children programming, religious programming,
educational programming, public affairs programming, editorialization by
licensees, political broadcasts, agricultural programming, news programming,
weather and market services, sports programming, service to minority groups.
Fowler & Brenner, supra note 30, n.44; see also Brenner, supra note 49, at 1013
(describing the practical application of the statement as “obligat[ing] a
broadcaster to develop a diversity rich program environment—if the broadcaster
expected to have its license easily renewed”).
79
33 Fed. Reg. 5362 (1967).
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to others in certain situations.80 Consequently, broadcasters
challenged the rules as unconstitutional abridgements of the
freedoms of speech and press.81 In one of the ensuing lawsuits, the
Court of Appeals for the Seventh Circuit struck down the FCC
rules as violations of the broadcasters’ First Amendment rights.82
In Red Lion Broadcasting Co. v. FCC, the Supreme Court
reversed the Seventh Circuit’s decision and upheld the FCC
rules.83 The Court held that the personal attack and political
editorializing rules were merely more precise reiterations of the
fairness doctrine.84 As such, the rules were valid to the same extent
as the doctrine itself.85 The Court also reiterated the argument
made in NBC that, because radio spectrum was limited,
government regulation of the speech broadcast thereon was
proper.86 Therefore, given the limited spectrum of frequencies, the
Court found that content-based rules requiring individual licensees
to air viewpoints that they did not hold were constitutional.87 This
80

Red Lion, 395 U.S. at 378 (“[The 1967 rules] differ from the general
fairness requirement that issues be presented, and presented with coverage of
competing views, in that the broadcaster does not have the option of presenting
the attacked party’s side himself or choosing a third party to represent that
side.”).
81
See Red Lion Broad. Co. v. FCC, 381 F.2d 908 (1967).
82
See Radio Television News Directors Ass’n v. U.S., 400 F.2d 1002, 1020
(7th Cir. 1968) (“In view of the vagueness of the Commission’s rules, the
burden they impose on licensees, and the possibility they raise of both
Commission censorship and licensee self-censorship, we conclude that the
personal attack and political editorial rules would contravene the First
Amendment.”).
83
Red Lion, 395 U.S. at 375.
84
Id.
85
See id. (“Believing that the specific application of the fairness doctrine in
Red Lion, and the promulgation of the [rules at issue] are both authorized by
Congress and enhance rather than abridge the freedoms of speech and press
protected by the First Amendment, we hold them valid and constitutional.”).
86
NBC v. United States, 319 U.S. 190, 226 (1948). “Unlike other modes of
expression, radio inherently is not available to all. That is its unique
characteristic, and that is why, unlike other modes of expression, it is subject to
governmental regulation.” Id.
87
See Red Lion, 395 U.S. at 390 (“Because of the scarcity of radio
frequencies, the Government is permitted to put restraints on licensees in favor
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view, which came to be known as the “scarcity doctrine,” became
the primary justification given for government regulation of
broadcast content.88
E. Enter Law and Economics 89
Law and economics scholarship has applied economic
principles to media regulation.90 The law and economics
movement, grounded in ideas of personal freedom as a route to
of others whose views should be expressed on this unique medium.”).
88
Fowler & Brenner, supra note 30, at 221 (“Spectrum scarcity always has
been the cornerstone of the justification for . . . reducing First Amendment
protection for broadcasters.”).
89
See Charles K. Rowley, Public Choice and the Economic Analysis of
Law, in LAW AND ECONOMICS 125 (Nicholas Mercuro ed., 1989). “Law and
economics” can be defined as “the application of economic theory and
econometric methods to examine the formation, structure, processes and impact
of law and legal institutions.” Id. Starting in the 1970s, law and economics
scholars began disseminating articles on a wide variety of legal issues. See
RICHARD A. POSNER, OVERCOMING LAW 438 (1995) (“The years since 1970
have witnessed an expanding torrent of scholarly writing across the full range of
law and economics.”). By the end of the 1980s, the effects of this scholarship
were palpable in a wide array of practice areas. See William M. Landes &
Richard A. Posner, The Influence of Economics on Law: A Quantitative Study,
36 J. LAW & ECON. 385, 386 (1993) (noting the many areas of law in which
economic influences are “strong”); see also William E. Kovacic, The Antitrust
Paradox Revisited: Robert Bork and the Transformation of Modern Antitrust
Policy, 36 WAYNE L. REV. 1413 (1990); Brenner, supra note 49, at 1019 n.66.
90
See OWEN, ECONOMICS AND FREEDOM OF EXPRESSION: MEDIA
STRUCTURE AND THE FIRST AMENDMENT (1975). The law and economics
perspective sometimes cuts against the grain of prevailing legal rules. Mr.
Owen, an economist by vocation, apologizes in his foreword for not giving the
“full sympathy to the weight of precedent and to the limits of judicial
legislation” that a lawyer normally would. Id. at xix. Unfortunately, the practice
of not giving due weight to precedent is not always limited to non-lawyers.
Some prominent law and economics-minded jurists have been accused of the
same fault. See Tracey E. George, Court Fixing, 43 ARIZ. L. REV. 9, 57 (2001)
(discussing an amici curiae brief filed by twenty-one state attorneys general
asking the Supreme Court to review a Seventh Circuit antitrust decision and
arguing that the circuit, in cases decided by Judges Richard Posner and Frank
Easterbrook, was ignoring Supreme Court precedent in order to find in favor of
defendant businesses).
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maximized social utility, ideally favors no government regulation
of broadcasters at all.91 If any regulation must be tolerated,
structural rules are preferred to content-based regulations.92
In 1982 FCC Chairman Mark Fowler published an article
calling for total deregulation of the broadcast media in favor of
market control.93 Fowler believed that the marketplace was a more
reliable arena than the FCC for discovering the public interest.94
Fowler’s calls for complete deregulation were not successful, but
the FCC clearly began to focus on the “public interest” from an
economic efficiency perspective.95 Reflecting this ideological shift,
FCC analyses of media mergers began to take on the tone of
antitrust proceedings, focusing more on preventing harmful
economic consolidation in broadcasting and less on dictating
content.96 This was a marked break from its earlier, more
91

See Margaret Jane Radin, Market-Inalienability, 100 HARV. L. REV.
1849, 1861 n.48 (1987). Radin points out the similarities between modern day
law-and-economics scholars and classical utilitarians. Id.
92
See OWEN, supra note 90, at xix (noting the difference between the
traditional legislative and judicial tendency to “remedy inequities by imposing
behavioral sanctions and constraints on the process by which decisions are
reached” and the economist’s focus on “seek[ing] an organizational structure
that will provide internal incentives to decentralized decision makers, which will
lead to actions having some desirable attributes such as efficiency and fairness.”
(emphasis added).
93
Mark S. Fowler & Daniel L. Brenner, A Marketplace Approach to
Broadcast Regulation, 60 Tex. L. Rev. 207 (1982). Chairman Fowler argued for
the removal of public interest obligations from broadcasters. Id. at 209 (“Our
thesis is that the perception of broadcasters as community trustees should be
replaced by a view of broadcasters as marketplace participants.”).
94
Id. at 209-10 (“Instead of defining public demand and specifying
categories of programming to serve this demand, the Commission should rely on
the broadcasters’ ability to determine the wants of their audiences through the
normal mechanisms of the marketplace.”).
95
See PATRICIA AUFERHIDE, COMMUNICATIONS POLICY AND THE PUBLIC
INTEREST: THE TELECOMMUNICATIONS ACT OF 1996 27 (1999) (describing FCC
actions in the early 1980s as “mov[ing] aggressively from a social equity to an
economic efficiency objective”).
96
See Baker, supra note 53, at 856 (“The presently dominant approach to
[broadcast] mergers . . . seems to be a Chicago School interpretation that focuses
almost exclusively on economic, primarily efficiency, concerns.”). As opposed
to merger analysis from a “marketplace of ideas” perspective, antitrust analysis
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qualitative “political” analyses.97 The increasing dominance of
structural analysis was highlighted when, in 1985, the FCC
officially repudiated the fairness doctrine.98 The FCC justified its
abandonment of the fairness doctrine on the grounds that scarcity
was no longer a problem in mass communications.99 Although it
took another fifteen years, the 1967 rules requiring free response
time to personal attacks and political editorials, upheld in Red
Lion, were judicially vacated in 2000.100
In combination with the retreat from behavioral regulation and
the increasing dominance of structural regulation, there was also a
general relaxation of antitrust scrutiny in all industries throughout
the 1980s under the Reagan administration.101 The overall result of
these changes was that the public interest in broadcasting was
increasingly placed into the “invisible hand” of the market.102
is based on the “dominant, arguably exclusive, aim ‘that mergers should not be
permitted to create or enhance market power or to facilitate its exercise’ in order
to prevent ‘a transfer of wealth from buyers to sellers or a misallocation of
resources.’” Id. (citing U.S. Dep’t of Justice and Federal Trade Commission
Guidelines).
97
See Brenner, supra note 49, at 1018 (“[S]ince the 1970s, there’s been a
marked shift away from analysis that includes political considerations.”). It
seems clear that the term “political” in this context means “non-economic.”
98
In re Inquiry into Section 73.1910 of the Commission’s Rules and
Regulations Concerning the General Fairness Doctrine Obligations of Broadcast
Licensees, 102 F.C.C.2d 145, 147 (1985) (“[W]e no longer believe that the
fairness doctrine, as a matter of policy, serves the public interest.”).
99
Id. at 197. “[W]e have witnessed explosive growth in various
communications technologies. We find the information marketplace of today . . .
provides the public with suitable access to the marketplace of ideas so as to
render the fairness doctrine unnecessary.” Id.
100
See Radio-Television News Dirs. Ass’n v. FCC, 229 F.3d 269, 272
(D.C. Cir. 2000) (directing the FCC to immediately repeal the personal attack
and political editorial rules).
101
See Brenner, supra note 49, at 1020 (“The general view of antitrust
enforcement during the Reagan years was to relax the merger and acquisition
standards for all industries, including media.”); see also AUFERHIDE, supra note
95, at 26 (“The election of Ronald Reagan in 1980 was a watershed for
deregulatory action.”).
102
ADAM SMITH, AN INQUIRY INTO THE NATURE AND CAUSES OF THE
WEALTH OF NATIONS, Book IV Chapter II, Of Restraints upon the Importation
from Foreign Countries of Such Goods as Can Be Produced at Home (1776).
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F. The Telecommunications Act of 1996
The deregulatory movement in mass media regulation
continued into the 1990s, highlighted by Congress’ passage of the
Telecommunications Act of 1996.103 This Act took a deregulatory
approach to all facets of federal communications policy.104
Specifically, in terms of television ownership regulations, the
Telecommunications Act of 1996 immediately relaxed several of
the FCC rules then in effect. First, the Act eliminated the
nationwide limit on station ownership and raised the national
audience reach cap from 25 to 35 percent.105 The Act also allowed
for greater affiliation between independent stations and television
networks.106 Finally, the Act eliminated an FCC prohibition on
cross-ownership of a broadcast network and a cable system.107
In addition to these immediate changes, section 202(h) of the
Act ordered the FCC to conduct reviews of all ownership rules
every two years to “determine whether any of such rules are
necessary in the public interest as the result of competition.”108
Section 202(h) ordered the Commission to “repeal or modify any
regulation it determines to be no longer in the public interest.”109
Smith is credited with the idea that the public interest may best be served by a
government policy of laissez-faire. Smith hypothesized that an “invisible hand”
would cause private individuals’ self-interested efforts to also benefit society. Id.
(“He intends only his own gain, and he is in this, as in many other cases, led by
an invisible hand to promote an end which was no part of his intention . . . . By
pursuing his own interest he frequently promotes that of the society more
effectually than when he really intends to promote it.”).
103
Pub. L. No. 104-104, 110 Stat. 56 (1996).
104
Id. The first line of the massive Act describes itself as “An Act To
promote competition and reduce regulation in order to secure lower prices and
higher quality services for American telecommunications consumers and
encourage the rapid deployment of new telecommunications technologies.” Id.
105
Telecommunications Act of 1996 § 202(c)(1).
106
Telecommunications Act of 1996 § 202(e).
107
Telecommunications Act of 1996 § 202(f)(1).
108
See Telecommunications Act of 1996 § 202(h).
109
Id. The full text of § 202(h) stated:
The Commission shall review its rules adopted pursuant to this section
and all of its ownership rules biennially as part of its regulatory reform
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II. THE CONSEQUENCES OF THE TELECOMMUNICATIONS ACT OF
1996
In 1998, after the first “biennial” review conducted pursuant to
section 202(h) of the 1996 Act, the FCC decided to substantially
maintain three of its rules: the National Television Station
Ownership (“NTSO”) rule,110 the Cable/Broadcast Cross
Ownership (“CBCO”) rule,111 and the Local Ownership Order
(“LOO”).112 In response, some of the nation’s largest TV
broadcasters challenged these rules on the ground that the 1996
Act required them to be repealed.
A. Big Media113 Takes Advantage of the Act—The Fox and
review under § 11 of the Communications Act of 1934 and shall
determine whether any of such rules are necessary in the public interest
as the result of competition. The Commission shall repeal or modify
any regulation it determines to be no longer in the public interest.
Id.
110

47 C.F.R. § 73.3555(e) (2004). As described in Fox Television Stations,
Inc. v. FCC, “[t]he NTSO rule prohibits any entity from controlling television
stations the combined potential audience reach of which exceeds 35% of the
television households in the United States.” Fox Television Stations, Inc. v.
FCC, 280 F.3d 1027, 1034 (D.C. Cir. 2002), modified by 293 F.3d 537 (2002).
111
47 C.F.R. § 76.501(a) (2004). “The CBCO rule prohibits a cable
television system from carrying the signal of any television broadcast station if
the system owns a broadcast station in the same local market.” Fox, 280 F.3d at
1035 (D.C. Cir. 2002).
112
64 Fed. Reg. 50,651 (Sept. 17, 1999). The Local Ownership Order
relaxed the constraints of the “duopoly” rule, a long-standing FCC prohibition
on common ownership of more than one television station in a local market.
Sinclair Broad. Group, Inc. v. FCC, 284 F.3d 148, 152-55 (2002). Under the
Order, common ownership of local television stations was permitted, provided
that two conditions were met: (1) “one of the stations is not among the four
highest-ranked stations in the market,” and (2) “eight independently owned, fullpower and operational television stations (commercial and noncommercial) will
remain post-merger.” Id. at 155.
113
It is helpful at this point to briefly mention the fact that American
broadcasting is dominated by five corporations: News Corporation (owner of
Fox Network, 34 TV stations nationwide and other assorted media businesses),
General Electric (owner of NBC, Telemundo, and Paxson networks, 14 TV
stations, cable and other businsses), Disney (owner of ABC network, 10 TV
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Sinclair Cases
Several major broadcasters, dissatisfied by the FCC’s decision
to maintain the NTSO, CBCO, and LOO, challenged the rules in
court.114 The objections to the NTSO and CBCO rules were
consolidated in Fox Television Stations, Inc. v. FCC.115 The
challenge to the LOO was disposed of in Sinclair Broadcast
Group, Inc. v. FCC.116 The Fox decision concluded that the
Telecommunications Act of 1996 created a presumption of
invalidity of FCC rules, thereby imposing on the FCC a greater
burden of justification for keeping the rules in place.117 The FCC
used Fox and Sinclair as primary support for its broad deregulatory
vote on June 2, 2003.118 As the following analysis will show,
however, these opinions were not as opposed to the legitimacy of
broadcast regulation as the FCC later contended.

stations, 64 radio stations, and other assorted businesses), Viacom (owner of
CBS and UPN networks, 39 TV stations, 176 radio stations, cable (MTV), book
publishing and other media businesses), and Time Warner (owner of the WB
network, large holdings in book publishing, cable, movie and TV production and
distribution, music, and internet (AOL) businesses). See Columbia Journalism
Review, “Who Own’s What” at http://www.cjr.org/tools/owners/ (last visited
Apr. 1, 2004) (listing major media owners and their holdings).
114
Fox Television Stations, Inc. v. FCC, 280 F.3d 1027, 1034 (D.C. Cir.
2002), modified by 293 F.3d 537 (2002); Sinclair Broad. Group, Inc. v. FCC,
284 F.3d 148 (D.C. Cir. 2002). The Fox decision discussed infra was actually a
response to five consolidated petitions by national networks. Fox, 280 F.3d at
1033. In addition to Fox Television Stations, Inc., the other four petitioners were
National Broadcasting Company, Inc., CBS Broadcasting, Inc. (and parent
company Viacom), and Time Warner Entertainment Company, L.P. Id. The
petitioner in Sinclair, while not one of the “Big Five” itself, is a broadcast
network affiliated with a large number of stations owned by the major networks.
See infra note 229 (relating Sinclair’s television holdings).
115
280 F.3d 1027 (D.C. Cir. 2002).
116
284 F.3d 148 (D.C. Cir. 2002).
117
Fox, 280 F.3d at 1048. The Sinclair opinion, handed down less than two
months later, followed this holding. Sinclair, 284 F.3d at 152.
118
See supra note 24 and accompanying text.
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1. The Fox decision

In Fox, several major U.S. broadcasters sued the FCC for
failing to revise the NTSO and CBCO rules during its first biennial
review pursuant to section 202(h) of the 1996 Act.119 Fox claimed
that the FCC’s decision not to repeal the rules during its 1998
review was “arbitrary and capricious” and violated Congress’
mandate in section 202(h) of the 1996 Act.120 Fox also contended
that the NTSO rule violated the First Amendment.121
The FCC defended the rules under the 1996 Act as being
necessary in the public interest, dividing its arguments into three
categories: “competition,” “diversity,” and “localism.”122 Fox’s
first argument in response was that, since section 202(h) of the
1996 Act only mentioned “competition,” the FCC was unable to
regulate “in the name of diversity alone.”123 The court disagreed,
holding that “nothing in section 202(h) signals a departure from
[the] historic scope [of diversity in broadcast regulation].”124
Nevertheless, the Chief Judge for the D.C. Circuit, writing for
the majority, agreed with Fox that the decision to maintain the

119

Fox, 280 F.3d at 1033 (D.C. Cir. 2002). More precisely, the petitioners
challenged the FCC rules as a violation of both the Administrative Procedure
Act (APA), 5 U.S.C. § 551 et seq., and The Telecommunications Act of 1996.
Id. at 1033-34. Since the focus of this note is on telecommunications law and
policy under The Telecommunications Act of 1996, discussion of the
administrative law issues posed by the case will not be discussed.
120
Fox, 280 F.3d at 1040, 1049.
121
Id. at 1033.
122
Id. at 1041. This definition of the “public interest” as being composed of
“diversity” and “competition” interests is consistent with the FCC’s 1984 Order.
See supra note 54 and accompanying text. The Fox court apparently looked at
“localism” justifications as a subset of “diversity.” See id. at 1042 (“In the
context of the regulation of broadcasting, ‘the public interest’ has historically
embraced diversity (as well as localism) . . . .”) (citing FCC v. Nat. Citizens
Comm. for Broad., 436 U.S. 775, 795 (1978)). The remaining discussion of the
Fox and Sinclair cases will use the D.C. Court of Appeals convention of not
distinguishing between diversity and localism interests.
123
Fox, 280 F.3d at 1042.
124
Id.
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rules was unjustified in light of section 202(h).125 Regarding the
NTSO rule, the court found that the FCC had not sufficiently
justified the rule as necessary to further competition.126 The FCC’s
diversity-based justification that the rule was necessary to maintain
the bargaining power of local affiliates with large networks was
also rejected because it did not have “sufficient support in the
present record.”127 Finally, the FCC’s argument that the rule
should be maintained so that the effects of other recent
deregulatory changes could be independently studied was rejected
as being inappropriate in light of the 1996 Act.128 The court held
that the decision to retain the NTSO rule was arbitrary and
capricious.129 Even though the court decided it had the power to
vacate the rule rather than remand, it decided to remand to the FCC
for further consideration.130
Fox’s First Amendment challenge to the NTSO rule was based
primarily on the argument that “in today’s populous media
marketplace the ‘scarcity’ rationale . . . ‘makes no sense’ as a
reason for regulating ownership.”131 This argument was rejected on
the grounds that the Supreme Court’s decisions in NBC and NCCB
were still good law and that, therefore, minimal judicial scrutiny
was the proper standard of review.132 The court found that the
NTSO rule survived minimal scrutiny, reaffirming the
constitutional foundation of the FCC’s traditional commitment to
viewpoint diversity.133
125

Id. at 1045 (holding that “the decision to retain the NTSO Rule was . . .
contrary to § 202(h) of the 1996 Act.”); Id. at 1049 (holding that “the retention
[of the CBCO] was . . . contrary to § 202(h)”).
126
Id. at 1042.
127
Id. at 1043.
128
Id. at 1042. “The Commission’s wait-and-see approach cannot be
squared with its statutory mandate promptly—that is, by revisiting the matter
biennially—to ‘repeal or modify’ any rule that is not ‘necessary in the public
interest.’” Id. (citing § 202(h) of The Telecommunications Act of 1996).
129
Fox, 280 F.3d at 1044.
130
Id. at 1048-49.
131
Id. at 1045.
132
Id. at 1046.
133
Id. at 1047 (holding that “it is not unreasonable—and therefore not
unconstitutional—for the Congress to prefer having in the aggregate more
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Using the same criteria of competition and diversity to evaluate
the FCC’s justifications of the CBCO rule under the 1996 Act, the
court concluded that that rule could not be justified as a result of
either.134 Rather than remanding to the FCC for further
consideration as it had done with the NTSO rule, the court vacated
the CBCO outright.135
The court gave two reasons for the disparate treatment. First,
the court repeatedly referred to the fact that, in 1999, the FCC had
promulgated rules allowing a single entity to own two local
television stations under certain circumstances.136 In support of the
1999 rules, the FCC had concluded that “common ownership of
two broadcast stations in the same local market need not unduly
compromise diversity.”137 The court found that this conclusion
contradicted the FCC’s current argument before the court that the
CBCO was necessary to protect diversity and that, because the
FCC had made “no attempt to harmonize [these] seemingly
inconsistent decisions,” its diversity rationale was “woefully
inadequate.”138 Second, whereas “the intervenors [on behalf of the
FCC had] presented plausible reasons for thinking the NTSO rule
[might] be necessary to further competition,” neither the FCC nor
the intervenors had done so with respect to the CBCO rule.139
The Fox opinion chastised the FCC several times for making
voices heard”). In making this determination, the court acknowledged that
maintaining viewpoint diversity may result in greater inefficiencies in the
television station market. Id. The court nonetheless concluded that “Congress
may, in the regulation of broadcasting, constitutionally pursue values other than
efficiency.” Id.
134
Id. at 1051-52.
135
Fox, 280 F.3d at 1049, 1053. On the one hand, the court found that “the
probability that the Commission will be able to justify retaining the NTSO rule
is sufficiently high that vacatur of the [NTSO] [r]ule is not appropriate.” Id. at
1049. On the other, “[b]ecause the probability that the Commission would be
able to justify retaining the CBCO rule is low and the disruption that vacatur
will create is relatively insubstantial, we shall vacate the CBCO rule.” Id. at
1053.
136
Id. at 1051-52.
137
Id. at 1052.
138
Id.
139
Id. at 1052-53.
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decisions in the absence of a sufficiently fact-laden record.140 The
implicit mandate to the FCC was that, in order to maintain rules in
light of section 202(h), the Commission would have to come up
with some “analytical or empirical” reasons for doing so.141
2. The Sinclair Decision
The second case, Sinclair Broadcast Group, Inc. v. FCC,
followed soon after Fox.142 Sinclair, a broadcaster, challenged the
FCC’s Local Ownership Order (LOO), which established certain
conditions precedent before a broadcaster would be allowed to
purchase more than one television station in any local market.143
Sinclair specifically took issue with the FCC requirement that
“eight . . . television stations . . . remain” after the transaction.144
Sinclair alleged that the number eight had been “plucked . . . out of
thin air” and that the inclusion of only broadcast television stations
in the count was inconsistent with another FCC rule dealing with
television-radio cross-ownership.145 That rule, in calculating the
total number of media voices in a local market for purposes of
allowing cross-ownership, included “certain local newspapers and
cable television stations” in the count, while the LOO counted only
broadcast television stations towards the total.146 Sinclair alleged
that these inconsistencies rendered the LOO arbitrary and
capricious.147 Sinclair also challenged the Order on First

140

Id. at 1044 (calling the record “woefully inadequate”); id. at 1044-45
(“The Commission may, of course, change its mind, but it must explain why it is
reasonable to do so.” (citation omitted)).
141
Id. at 1048.
142
Sinclair Broad. Group, Inc. v. FCC, 284 F.3d 148 (D.C. Cir. 2002). The
two decisions were handed down less than two months apart. Id.; Fox Television
Stations, Inc. v. FCC, 280 F.3d 1027, 1034 (D.C. Cir. 2002), modified by 293
F.3d 537 (2002).
143
See supra note 112 (providing a more detailed description of the LOO).
144
See id.
145
Sinclair, 284 F.3d at 158-59.
146
Id. at 155, 159.
147
Id. at 158.
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Amendment grounds.148
The court explicitly stated that it was reviewing the Local
Ownership Order in light of the Fox holding that “section 202(h)
carries with it a presumption in favor of repealing or modifying the
ownership rules.”149 Finding the inconsistent definitions of media
“voices” the dispositive issue,150 the Sinclair court held that the
Order was arbitrary and capricious and remanded it for further
consideration.151 Aside from this one flaw in the LOO, however,
all of the other arguments Sinclair had made in support of
overturning the Order were resolved in favor of the FCC.152
3. A Possible Retreat?
In a further development, four months after the Fox opinion
was issued, the court modified the opinion after the FCC moved
for a rehearing.153 Following the rehearing, the court agreed to
modify a portion of the opinion that could be read to hold the FCC
to a higher standard of justification for its rules in light of section
202(h).154 The first Fox opinion had stated that “[The
Telecommunications Act of 1996] is clear that a regulation should
be retained only insofar as it is necessary in, not merely consonant
with, the public interest.”155 The court decided to modify its
opinion in order to leave open the question of “what section 202(h)
148

Id. at 152.
Id. (citing Fox, 280 F.3d at 1048).
150
See Sinclair, 284 F.3d at 160 (“But for our conclusion in Part III.C
[discussing the inconsistency between the two rules] the Commission adequately
explained how the local ownership rule furthers diversity at the local level and is
necessary in the ‘public interest’ under § 202(h) of The Telecommunications
Act of 1996.”).
151
Id. at 169.
152
Id. at 162 (passing over the argument against the selection of “eight” as
the proper number of voices); id. at 165 (rejecting all of Sinclair’s arguments
against certain grandfathering provisions of the Order); id. at 167 (rejecting
Sinclair’s First Amendment challenges to the Order).
153
Fox Television Stations, Inc. v. FCC, 293 F.3d 537 (D.C. Cir. 2002).
154
Id. at 541.
155
Fox Television Stations, Inc. v. FCC, 280 F.3d 1027, 1050 (D.C. Cir.
2002).
149
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means . . . .”156 The court explained its decision not to give section
202(h) a definitive interpretation by noting that such an
interpretation “was unnecessary to the outcome of the case at hand
but might have had ill-considered implications for future cases.”157
This modification of the Fox opinion leaves the “presumption” of
invalidity of FCC rules under section 202(h) in doubt.
B. The Aftermath of Fox and Sinclair: The FCC Responds and
the Mayhem Begins
The FCC responded quickly to the Fox and Sinclair decisions,
indicating that it would consider changes to the remanded rules as
part of its 2002 biennial review.158 In an attempt to generate a more
adequate record from which to make decisions, the FCC held a
number of public events to gather comments.159 To stimulate
public comment, the Commission also released to the public
twelve independent studies it had commissioned on American
media.160
156

Fox, 293 F.3d at 540.
Id. at 540. The second Fox opinion explained that the decision in the
first Fox opinion to remand the NTSO and vacate the CBCO did not turn on
whether § 202(h) imposed upon the FCC the heightened standard of “necessary
in the public interest” or simply the traditional standard of “in the public
interest.” Id. According to the court, “[i]t was clear the Commission failed to
justify the NTSO and the CBCO Rules under either standard.” Id.
158
William LaRue, Owners to Get All Clear From FCC, THE POSTSTANDARD, Apr. 26, 2003, at E1.
159
See Fed. Communications Comm’n, Transcript of Richmond En Banc
Hearing on Broadcast Ownership, February 27, 2003 [hereinafter Richmond
Hearing], at http://www.fcc.gov/ownership/richmond022703.html; Public
Hearing on Media Ownership, Columbia University (excerpts available at
http://www.fcc.gov/ownership/documents.html).
160
As the following list shows, the twelve studies, most of which were
released during the fall of 2002, covered a broad range of topics in broadcast
policy: (1) FCCA Comparison of Media Outlets and Owners for Ten Selected
Markets: 1960, 1980, 2000, (2) Viewpoint Diversity in Cross-Owned
Newspapers and Television Stations: A Study of News Coverage of the 2000
Presidential Campaign, (3) Consumer Substitution Among Media, (4)
Consolidation and Advertising Prices in Local Radio Markets, (5) Program
Diversity and the Program Selection Process on Broadcast Network Television,
157
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The FCC voted on the 2002 biennial report on June 2, 2003.161
In a 3-2 vote, the Commission adopted the report, which further
deregulated the broadcast industry by weakening the ownership
rules.162 The vote was split strictly along party lines.163 The major
changes to the television ownership rules included: (1) the
elimination of the two local cross-ownership bans on common
ownership of (a) daily newspapers and broadcast outlets and (b)
radio and television outlets; (2) the revision of the local television
multiple ownership rule, and; (3) the modification of the national
television ownership cap from a 35 percent national audience reach
(6) A Theory of Broadcast Media Concentration and Commercial Advertising,
(7) The Measurement of Local Television News and Public Affairs Programs,
(8) Consumer Survey on Media Usage, (9) Radio Market Structure and Music
Diversity, (10) On the Substitutability of Local Newspaper, Radio, and
Television Advertising in Local Business Sales, (11) Radio Industry Review
2002: Trends in Ownership, Format, and Finance, and (12) Broadcast
Television: Survivor in a Sea of Competition. The studies can be viewed in their
entirety on the FCC’s website. See Media Ownership Working Group Studies, at
http://www.fcc.gov/ ownership/studies.html.
161
The FCC received eight separate letters from Congress requesting that
the vote be delayed. See Fed. Communications Comm’n, Chairman Michael K.
Powell Responds to Members Regarding Upcoming Biennial Review of Media
Ownership, at http://www.fcc.gov/commissioners/powell/chairmans_ response
(last visited April 1, 2004). One of the letters urged the FCC to “ensure that
Congress and the public have a full opportunity to review and comment on any
specific changes.” Letter to Chairman Powell from Senators Snow, Allard, and
Collins, March 19, 2003, at http://www.fcc.gov/commissioners/powell/
chairmans_response/Snowe_March19.pdf. In addition, FCC Commissioner
Adelstien warned his colleagues that “the FCC must proceed with caution . . . .
Further media consolidation can’t easily be undone. Once the toothpaste is out
of the tube, it’s going to be difficult, if not impossible to put it back in.”
Richmond Hearing, supra note 135, at 37.
162
Broadcast Ownership Rules, Cross-Ownership of Broadcast Stations
and Newspapers, Multiple Ownership of Radio Broadcast Stations in Local
Markets, and Definition of Radio Markets, 68 Fed. Reg. 46,286 (Aug. 5, 2003)
[hereinafter the 2003 Order].
163
Neil Roland, FCC Expected to Loosen Media Ownership Today,
CHICAGO SUN-TIMES, June 2, 2003, at 63. As expected, the three Republican
commissioners (Abernathy, Martin, and Chairman Powell) voted to relax the
rules. Id. The two Democratic commissioners (Adelstien and Copps) dissented.
Id.
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limit to 45 percent. The Order containing the rule changes also
restated the Commission’s belief that scarcity (and apparently any
regulation justified thereby) was an obsolete concept.164
1.

The New Cross-Ownership Rules

The 2003 Order replaced the newspaper-TV station crossownership ban and radio-TV cross-ownership ban (both of which
prohibited cross-ownership in all local markets nationwide) with a
complex set of cross-media limits based on market size.165 These
limits were calculated using a new metric, called the “Diversity
Index,” designed to “provide [the FCC’s] media ownership
framework with an empirical footing.”166 In the time since the
2003 Order was released, opponents of the new rules, and one
United States Circuit Court of Appeals, have expressed doubt as to
the reliability of the Diversity Index and any cross-media limits
derived therefrom.167
164

See The 2003 Order, supra note 162, ¶ 52. The Order noted that, unlike
the broadcast world in which the scarcity rationale evolved, the modern world is
“characterized not by information scarcity, but by media abundance.” Id.
165
Id. at 46,312-26 ¶ 229-332. After an exhaustive review of the comments
and data, the FCC concluded that neither cross-ownership ban was “necessary in
the public interest.” Id. at 46,312 ¶ 229. Various cross-media limits are
prescribed, with perhaps the most significant change being that in large markets,
defined as those having nine or more TV stations, the FCC imposed no crossmedia restrictions at all. Id. at 46,325 ¶ 327.
166
Id. at 46,316 ¶ 263. The desire to provide a more “empirical” foundation
for the rules seems to be a direct response to the Fox court’s requirement of a
higher standard of rule justification. See supra notes 140-41 and accompanying
text. Based on a consumer survey conducted by the FCC in which members of
the public were asked what types of media they used to obtain local news, the
Diversity Index (DI) attempts to give relative “weights” to different types of
media (newspapers, broadcast television, radio, and the Internet) for the
purposes of calculating the level of viewpoint diversity in a given market. Id.
The science behind the DI comes from the Herfindahl-Hirschmann Index (HHI),
used by anti-trust agencies to calculate the expected loss of competition in an
industry from a proposed merger. Id. ¶ 267.
167
See MARK COOPER, MEDIA OWNERSHIP AND DEMOCRACY IN THE
DIGITAL INFORMATION AGE 191-212 (2003), available at http://cyberlaw.
stanford.edu/blogs/cooper/archives/mediabooke.pdf. Cooper’s major attack on
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2.

The New Local Television Ownership Rule

The FCC also modified the Local Ownership Order at issue in
Sinclair.168 The new rule would allow common ownership of “two
television broadcast stations in markets with 17 or fewer television
stations, and up to three stations in markets with 18 or more
television stations.”169 Responding to the inconsistency pointed out
by the Sinclair court that other FCC rules included non-broadcast
media in the calculation of media voices in a given market, the
FCC fashioned its new local television ownership limits on the
premise that “media other than television broadcast stations
contribute to viewpoint diversity in local markets.”170
3.

The New NTSO Rule

The NTSO rule was relaxed so that a broadcaster could own
stations reaching 45 percent of the national audience.171 This
change was made despite the Fox court’s belief that “the
probability that the Commission will be able to justify retaining the
NTSO Rule is sufficiently high . . . .”172 FCC Chairman Michael

the DI is that, in giving each media type a particular weight in terms of
viewpoint diversity, it ignores the vast disparities in weights among different
firms within each media type. Id. at 194. Cooper points out several odd results
that obtain when the DI is applied to a given market. Id. For example, the DI
concludes that the owner of the Dutchess Community College TV station (a
small local college broadcaster) has more weight than the New York Times. Id.
at 193. Moreover, the Third Circuit Court of Appeals used this same example
during oral argument in a case dealing with the new ownership rules,
Prometheus Radio Project v. FCC, No. 03-3388 (3d Cir. 2003), indicating that
the Court is, in the words of the lead public-interest attorney in that case, “very
concerned that the diversity index is flawed.” See Media Access Project, Report
on Oral Argument in Media Ownership Court Challenge in Prometheus Radio
Project v. FCC (last visited Apr. 1, 2004) at http://www.mediaaccess. org/
MAPOralArg02-12-04.pdf.
168
See The 2003 Order at 46,294 ¶ 81.
169
Id. ¶ 83.
170
See id. ¶ 82.
171
The 2003 Order at 46,328 ¶ 351.
172
Fox, 280 F.3d at 1049.
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K. Powell explained this change in part by recognizing that
national networks needed to own more stations if they were to be
able to satisfy “the public interest benefit of keeping high quality
programming on free over the air TV.”173
After the vote, Chairman Powell attempted to explain his
failure to heed the many calls for more time to consider the
changes.174 He argued that the Fox and Sinclair decisions gave the
FCC no option but to modify the rules175 and that only Congress
had the power to maintain the rules as they were.176
4.

Opposition in Congress and the Courts

Members of Congress, some of them especially upset by the
FCC vote, acted quickly to reverse the rule changes by adding
amendments to the appropriations bill funding the FCC for
2004.177 After the June 2 FCC vote, several networks and publicinterest organizations brought separate challenges to the new rules
in federal court, and these challenges were consolidated before the
Third Circuit Court of Appeals.178 On September 3, 2003, the court
granted a stay order that prevented the FCC’s new rules from
173

See Statement of Chairman Michael K. Powell, 2002 Biennial
Regulatory Review, at 10, at http://hraunfoss.fcc.gov/edocs_public/
attachmatch/FCC-03-127A3.doc (released July 2, 2003) [hereinafter Powell
Statement].
174
See id. at 1.
175
Id. On the first page of his statement, Chairman Powell stressed the
“irreducible” point that “[k]eeping the rules exactly as they are, as some so
stridently suggest, was not a viable option. Without today’s surgery, the rules
would assuredly have met a swift death.” Id. In all of his citations to the Fox
decision, Chairman Powell only included the original citation, failing to note the
modification the court later made to some of the more deregulatory-minded
language in the original opinion. Id.
176
Id. “Leaving things unaltered, regardless of changes in the competitive
landscape, is a course that only Congress can legitimately chart.” Id.
177
See supra notes 6-8 and accompanying text; see also The Consolidated
Appropriations Act, 2004, H.R. 2673, 108th Cong. (2004). Congress was
ultimately successful only in repealing the NTSO and setting a statutory national
cap of 39 percent. Id.
178
Prometheus Radio Project v. FCC, No. 03-3388 (3d Cir. 2003).
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going into effect pending the outcome of the litigation.179 A few
weeks later, the Third Circuit denied the networks’ request to
transfer the venue of their case to the D.C. Circuit, which had
taken a deregulatory position in the Fox and Sinclair decisions.180
Although the networks made a strong case favoring the propriety
of transfer,181 two of the three judges on the panel held that the
June 2 FCC rule changes were not sufficiently close to the Fox and
Sinclair decisions to warrant transfer to the court that had issued
those decisions.182
III. ANALYSIS
The FCC gave both legal and policy justifications for relaxing
media ownership rules on June 2, 2003. The legal justification,
simply put, was that the Fox and Sinclair decisions were a judicial
ultimatum to the FCC that unless the rules were relaxed or
rescinded the Court would itself vacate the rules.183 The policy
justifications centered around two general ideas: first, that the vast
increase in sources of information resulting from the rise in
popularity of cable and the internet rendered fears of oligopolistic
media control baseless,184 and second, that deregulation was
required to maintain high-quality entertainment on free, over-theair television.185
179

Order of September 3, 2003, Prometheus Radio Project v. FCC, No. 033388 (3d Cir. 2003).
180
Order of September 16, 2003, Prometheus Radio Project v. FCC, No.
03-3388 (3d Cir. 2003).
181
See id. (Scirica, C.J., dissenting).
182
Id. at 4.
183
See Powell Statement, supra note 173, at 1. According to Chairman
Powell’s view, “[w]ithout today’s surgery, the rules would assuredly have met a
swift death.” Id.
184
See The 2003 Order, supra note 3, ¶ 52 (finding that, unlike the
broadcast marketplace in the past, today’s communications market is
“characterized not by information scarcity, but by media abundance”).
185
See The 2003 Order, supra note 3, at 46,329 ¶ 352 (raising the NTSO
cap from 35 percent to 45 percent on the grounds that allowing broadcasters to
reach larger audiences “will help networks compete more effectively with cable
and [satellite] operators and will promote free, over-the-air television by
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The legal justifications given by the FCC for their decision to
deregulate broadcast media ownership on June 2 were unsound and
reflect an inappropriately broad interpretation of the Fox and
Sinclair decisions. As such, the FCC’s decision to deregulate must
be judged primarily on the Commission’s policy choices. These
choices fundamentally misjudge the implications of the changing
media landscape and seriously miss the appropriate balance
between the value of popular television entertainment and the
maintenance of a wide diversity of viewpoints in public discourse.
The June 2 rule changes risk serious harm to the public interest that
the FCC is mandated to pursue in its exercise of rulemaking
authority under both the Communications Act of 1934 and the
Telecommunications Act of 1996. Specifically, it is likely that
viewpoint diversity will suffer if the new rules deregulating
broadcast ownership are allowed to take effect. Therefore, since
the FCC did in fact have more authority to shape its rules than it
chose to exercise, the Commission should assume responsibility
for the folly of its decision.
A. Did the D.C. Court of Appeals Go Too Far?
One possible explanation of Congress’ adverse reaction to the
FCC’s June 2 vote is that the D.C. Circuit Court of Appeals
misread congressional intent when it interpreted the 1996 Act to
create a presumption of invalidity of FCC rules. The FCC based its
decision to deregulate to a large extent on this judicial gloss on the
1996 Act.186 Perhaps the Congressional backlash to the FCC’s
decision is an expression that the court got it wrong.
On its face, section 202(h) merely requires the FCC to reevaluate the rules every two years and modify or repeal those rules
it determines are no longer in the public interest.187 For the Fox
deterring migration of expensive programming to cable networks”).
186
See supra note 24 and accompanying text.
187
The Telecommunications Act of 1996 §202(h). “The Commission shall
review . . . all of its ownership rules biennially . . . and shall determine whether
any of such rules are necessary in the public interest as the result of competition.
The Commission shall repeal or modify any regulation it determines to be no
longer in the public interest.” Id. The Fox opinion’s interpretation of § 202(h) in
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court to derive a presumption of invalidity from this review
requirement, it could have analyzed the Congressional record
surrounding the 1996 Act; however, in the Fox opinion there is a
conspicuous lack of consideration of the legislative history relating
to section 202(h).188 The court merely reiterated several
deregulatory provisions of the 1996 Act189 and, without more,
imputed to section 202(h) a “presumption in favor of repealing or
modifying the ownership rules.”190
There is evidence that motives other than deregulation for the
public interest were behind section 202(h). For example, large
corporate broadcasters, preferring deregulation for economic
reasons, lobbied heavily to obtain favorable legislation.191 In
some respects gives the FCC more discretion to maintain its rules than is
apparent on the face of the statute. See Fox Television Stations, Inc. v. FCC, 280
F.3d 1027, 1042 (D.C. Cir. 2002). Whereas § 202(h) only mentions
“competition” as a basis for determining whether a rule is “necessary in the
public interest,” the Fox court held that “[i]n the context of the regulation of
broadcasting, the public interest has historically embraced diversity (as well as
localism), and nothing in section 202(h) signals a departure from that historic
scope.” Fox, 280 F.3d at 1042.
188
The Fox court did refer to the Congressional Record relevant to The
Telecommunications Act of 1996 at one point in its opinion, but it was to refute
the FCC’s argument that the NTSO’s 35 percent limit should be maintained in
deference to the comments of the ranking member of the relevant House
subcommittee. The court concluded that “[t]his legislative history is no basis
whatever for the [FCC’s] decision.” Fox, 280 F.3d at 1043.
189
See Fox, 280 F.3d at 1033.
190
Id. at 1048.
191
See Bethany M. Burns, Reforming the Newspaper Industry: Achieving
First Amendment Goals of Diversity Through Structural Regulation, 5 COMM.
LAW CONSPECTUS 61, 68 n.91 (1997) (discussing strong lobbying by large
media corporations during deliberations on The Telecommunications Act of
1996); John McCain, Telecom Ownership Needs To Be Diversified, THE HILL,
October 20, 1999, at 23. McCain, Republican Senator from Arizona, called the
Telecommunications Act of 1996 a “lemon,” pointing out that during
negotiations over the Act, “special interests had a seat at the table, but
consumers, in whose name the bill was advanced, did not.” Id. Such lobbying
efforts by Big Media have historically pervaded broadcast regulation. See
ROBERT W. MCCHESNEY, TELECOMMUNICATIONS, MASS MEDIA, AND
DEMOCRACY: THE BATTLE FOR CONTROL OF U.S. BROADCASTING, 1928-1935
passim (1993).

KELLERMACRO.DOC

4/23/2004 1:20 PM

FCC DEREGULATION OF MEDIA OWNERSHIP

927

addition, Professor Thomas Krattenmaker, a telecommunications
law authority of some note,192 made statements at one of the FCC’s
public hearings that raise the possibility that another powerful
interest group, the Telecommunications Bar, had an independent,
vested interest in the biennial review provisions of the 1996 Act.193
B. The Fox and Sinclair Decisions Did Not Leave the FCC
With No Other Choice
The Fox and Sinclair courts certainly contain language
interpreting section 202(h) as charting a hasty deregulatory course
for broadcast ownership.194 The FCC’s June 2 vote, however, went
significantly beyond Fox and Sinclair. Not only did the 2003 Order
modify rules that were not before the court in those cases, but the
FCC’s reliance on those cases to relax the rules at issue in Fox and
192

Mr. Krattenmaker, who once clerked on the Supreme Court for Justice
Harlan, has had a long career in telecommunications law and policy spanning
government work, private practice, and academia. See Richmond Hearing, supra
note 159, at 37.
193
Professor Krattenmaker, who moderated a public FCC media ownership
hearing in Richmond, Virginia in February, 2003, noted the vast pecuniary gain
the Telecommunications Bar would reap from § 202(h) of the 1996 Act. See
Richmond Hearing, supra note 159, at 43-44. Discussing the biennial review
process, and the work created for lawyers by each review, Krattenmaker stated,
“[t]alk about the communication lawyers perpetual guaranteed income act. I join
with all other members of the Federal Communications Bar Association in
expressing our undying gratitude to Congress for having dug this very deep
trough at which we may feed for years on end” Id. There is precedent for the
ability of organized industry lawyers’ associations to mold legislation to help
their legal practices. See DAVID A. SKEEL, JR., DEBT’S DOMINION: A HISTORY
OF BANKRUPTCY LAW IN AMERICA, 44-46 (discussing the influence of the
nascent bankruptcy bar on federal bankruptcy legislation in the early twentieth
century); Ehud Kamar, A Regulatory Competition Theory of Indeterminacy in
Corporate Law, 98 COLUM. L. REV. 1908, 1939-40 (1998) (citing several
sources for the proposition that the influence of the corporate bar “has made
Delaware law indeterminate and litigation-oriented in order to generate demand
for legal services”).
194
See Fox, 280 F.3d at 1044. “[T]he mandate of § 202(h) might better be
likened to Farragut’s order at the battle of Mobile Bay (‘Damn the torpedoes!
Full speed ahead.’) than to the wait-and-see attitude of the Commission.” Id.
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Sinclair ignored several portions of those opinions that left the
FCC the option to both keep the rules and satisfy the Fox court’s
requirement of more “analytical or empirical” evidence to keep
them.195 The June 2 vote relaxed both the newspaper-TV and
radio-TV cross ownership bans, yet neither of these rules was at
issue in Fox and Sinclair.196 Of the three rules considered in the
Fox and Sinclair cases, only one, the CBCO, was vacated; the
other two were simply remanded for further consideration.197
Moreover, the Local Ownership Order at issue in Sinclair was
remanded on narrow grounds; all but one of the arguments against
that rule were resolved in favor of maintaining it.198 These facts
seem to belie Chairman Powell’s assertions that the rules as
previously written would “assuredly have met a swift death” in the
courts.199
Contrary to Chairman Powell’s reading of Fox and Sinclair to
create a vice-like grip on the FCC’s rulemaking discretion, a more
realistic interpretation of those opinions might have led the
Commission merely to conclude that section 202(h) of the 1996
Act raised the standard of FCC justification and that a better
factual predicate for retention of the rules would be required. The
two dissenting members of the FCC adopted this view in their
statements accompanying the vote.200 Commissioner Copps read
the Fox and Sinclair opinions to require better justifications, not
195

Id. at 1048.
See The 2003 Order, supra note 3, at 46,312-26 ¶ 229-332.
197
See supra notes 130 (remanding the NTSO), 135 (vacating the CBCO),
151 (remanding the LOO) and accompanying text.
198
See supra note 152 and accompanying text. As discussed supra, the
LOO was remanded to the FCC on the sole ground that an earlier FCC rule
defined the term “media voices” more broadly than did the LOO. Id. In
repealing the LOO, the FCC never considered the possibility of modifying the
earlier rule’s definition of “voices” to be consistent with the LOO, an option that
would have equally answered the Sinclair court’s objection to that rule.
199
See Powell Statement, supra note 173, at 1.
200
See Statement of Commissioner Michael J. Copps, Dissenting, at
http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-03-127A5.doc
[hereinafter Copps statement]; Statement of Commissioner Jonathan S.
Adelstien, Dissenting, at 3, at http://hraunfoss.fcc.gov/edocs_public/
attachmatch/FCC-03-127A7.doc [hereinafter Adelstien statement].
196
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outright deregulation.201 Copps believed that the factual record
amassed by the FCC adequately justified maintaining the rules
under the two decisions.202 Commissioner Adelstien echoed these
sentiments in his statement.203 The Third Circuit Court of Appeals
adopted this more reasonable interpretation of the Fox and Sinclair
opinions as well.204
Moreover, to the extent the FCC’s decision was based on a
view that the scarcity doctrine no longer justifies ownership
regulations, the Fox and Sinclair decisions certainly did not
remove any of the long-standing authority of the FCC to
promulgate rules in the public interest. To do so would have been
to ignore the consistent holdings of the Supreme Court in NBC and
its progeny that the FCC has broad authority to promulgate rules in
the exercise of its special expertise on the public interest as it
applies to broadcasting.205 As both the Fox and Sinclair opinions
recognized, the Supreme Court has never indicated that the FCC’s
authority in this realm has diminished, despite the many calls from
Big Media that technological advances have rendered the scarcity
doctrine obsolete.206
201

See Copps statement, supra note 200, at 8. “[Under Fox and Sinclair]
we are obligated to present reasoned rationales with more compelling
explanations than we have thus far presented. But we are not instructed to
radically restructure the rules.” (emphasis in original). Id.
202
Id. “The evidence we have amassed points to the need for maintaining
existing media concentration protections.” Id.
203
See Adelstien statement, supra note 200, at 3. “The Fox and Sinclair
courts sent the rules back to us for justification, not for evisceration.” Id.
204
Order of September 16, 2003, Prometheus Radio Project v. FCC, No.
03-3388 at 4-5 (3d Cir. 2003). “The D.C. Circuit Court simply instructed the
FCC to justify its rules on media ownership with an eye to the public interest.”
Id.
205
See supra notes 60, 63 and accompanying text.
206
See Fox Television Stations, Inc. v. FCC, 280 F.3d 1027, 1046 (D.C.
Cir. 2002), modified by 293 F.3d 537 (2002). The court rejected Fox’s First
Amendment argument that the scarcity doctrine should no longer apply because
of new technologies, holding that “[t]he Supreme Court has already heard the
empirical case against [the scarcity] rationale and still ‘declined to question its
continuing validity.’” Id. (quoting Turner Broad. Sys., Inc. v. FCC, 512 U.S.
622, 638 (1994)); Sinclair Broad. Group, Inc. v. FCC, 284 F.3d 148, 169 (D.C.
Cir. 2002) (rejecting Sinclair’s argument that the scarcity doctrine should no
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Finally, even assuming that Chairman Powell’s reading of Fox
and Sinclair is tenable, his belief that maintaining the rules was not
an option after those decisions assumes that every possible
reviewing court would agree with the opinion of the D.C. Court of
Appeals. But the Third Circuit made it clear, in refusing to transfer
the venue of the challenges to the FCC’s rule changes, that the
D.C. Circuit did not have exclusive jurisdiction over such
challenges.207
C. Sinclair on the Diversity Prong of The Public Interest
In addition to those aspects of the Fox and Sinclair opinions
suggesting that those opinions did not significantly constrain the
FCC’s rulemaking authority, one other idea discussed in Sinclair
concerning diversity and its relationship to the public interest
merits attention.208 It will, however, be helpful to briefly review
the place of diversity in the hierarchy of traditional notions of the
longer apply on the grounds that “‘nothing in the subsequent decisions of the
[Supreme] Court has called the constitutional validity of the [NCCB] doctrine
into question.’” (quoting Tribune Co. v. FCC, 133 F.3d 61, 69 (D.C. Cir. 1998)).
Other sections of the Fox and Sinclair opinions do not take as deferential a
stance to Supreme Court precedent. To the extent that Fox and Sinclair require
the FCC to provide more of an empirical or analytical justification of their rules,
they are ignoring the Supreme Court’s observation in NCCB that “[d]iversity
and its effects are . . . elusive concepts, not easily defined let alone
measured . . . .” FCC v. Nat’l Citizens Comm. for Broad., 436 U.S. 775, 796-97
(1978). As is characteristic of many public goods, the public benefits derived
from diverse ownership of the tools of mass communication simply cannot be
measured to the same degree of accuracy as can the economic benefits of
consolidation. If Fox and Sinclair indeed require this degree of accuracy, the
D.C. Court of Appeals is simply asking the impossible. Such a requirement
would be tantamount to judicial appropriation of power traditionally held by the
FCC.
207
Order of September 16, 2003, Prometheus Radio Project v. FCC, No.
03-3388 at 5 (3d Cir. 2003). “[I]f Congress had meant to give the D.C. Circuit
Court exclusive jurisdiction over such appeals, it would have explicitly done
so . . . .” Id. The Third Circuit also pointed out that, even if the D.C. Circuit
Court were to assume jurisdiction over the current case, a different panel of
judges than those who issued the Fox and Sinclair decisions would hear it. Id.
208
Sinclair, 284 F.3d at 161.
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public interest.
Debates over the meaning of the public interest have always
swirled around two main concepts: competition (the undue
concentration of economic power) and diversity.209 This note
contends that the public interest in the broadcasting context cannot
be adequately protected by rules based on competition (i.e.
antitrust) grounds alone. Rather, to protect viewpoint diversity, a
greater degree of regulation is required than merely that amount
necessary to ensure against undue concentrations of economic
power.210 The following analysis of a portion of the Sinclair
opinion discussing diversity highlights the need for greater
209

See supra note 54 and accompanying text (discussing competition and
diversity in broadcast regulation). The FCC has traditionally viewed “diversity”
as being comprised of four distinct categories. See In the matter of 2002
Biennial Regulatory Review—Review of the Commission’s Broadcast
Ownership Rules and Other Rules Adopted Pursuant to Section 202 of the
Telecommunications Act of 1996, 17 F.C.C. Rcd 18503, 18516 (2002). These
four categories are (1) viewpoint diversity, (2) outlet diversity, (3) source
diversity, and (4) program diversity. Viewpoint diversity “ensures that the public
has access to a wide range of diverse and antagonistic opinions and
interpretations,” and “has been the touchstone of the Commission’s ownership
rules and policies.” Id. Outlet diversity is “the control of media outlets by a
variety of independent owners.” Id. Source diversity “ensures that the public has
access to information and programming from multiple content providers” Id.
Program diversity refers to “a variety of programming formats and content” Id.
210
See Brenner, supra note 49, at 1018-19. Brenner refers to this added
degree of scrutiny specific to media mergers as “antitrust-plus.” Id. Robert
Pitofsky, a former chairman of the Federal Trade Commission, articulated the
rationale for antitrust-plus scrutiny in broadcasting. Testifying before the Senate
Judiciary Subcommittee on Antitrust, Monopolies, and Business Rights, he said,
“Concern about concentrated economic power should be given added weight
where the merger (or a wave of mergers) concerns companies involved in the
communication of ideas. In those industries, there is more at stake than high
prices or low quality to consumers - there is a more fundamental issue of
avoiding centralized control over access to the marketplace of ideas.” Id. at n.64.
In the 2003 Order, the FCC partially accepted this view that economic-based
regulations would not in all cases protect viewpoint diversity. See the 2003
Order, supra note 3, at 46,289 ¶ 35 (noting that “our analysis of the record leads
us to conclude that preserving competitive markets will not, in all cases,
adequately protect viewpoint diversity.”). The FCC, however, incorrectly
limited this conclusion to “smaller markets.” Id.
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government regulation to protect this interest.211
The “public convenience interest, convenience, and necessity”
has traditionally been a catch-all phrase that has been used to
validate a wide range of regulatory philosophies.212 During the first
fifty years of broadcast regulation, the FRC and, later, the FCC
determined that satisfying the public interest required both
behavioral and structural regulation.213 From the late 1970s until
the present, changing notions of the public interest have led to a
virtual abandonment of behavioral regulations and have left a mix
of market control and an increasingly impotent regime of structural
regulations.214 This progressive deregulation of broadcasting is the
product of a laissez-faire perspective that the market is a better
provider for the public interest in most cases than a rule regime
maintained by government.215 Because the public interest clearly
211

This statement assumes that “competition” as applied to public interest
analysis means solely economic competition - the Fox and Sinclair decisions
made this assumption. See Fox, 280 F.3d at 1041 (equating “competition”
concerns with concerns of “undue market power”); Sinclair, 284 F.3d at 160
(referring to the FCC’s justifications on grounds of “economic competition”). A
non-economic conception of competition, that is, fair competition in the
“marketplace of ideas,” is roughly equivalent to the concept of viewpoint
diversity. See Bruce M. Owen, Regulatory Reform: The Telecommunications Act
of 1996 and the FCC Media Ownership Rules, 2003 DET. C.L. REV. 671 (2003)
(equating “the FCC’s traditional concern with competition in the marketplace of
ideas and information” with “diversity”). The remainder of this note will use the
term “competition” to refer to solely economic competition, while the term
“viewpoint diversity” will encompass any form of non-economic competition.
Suffice it to say that this author believes that a lack of clarity and common
understanding in the use of such terms as “competition” and “diversity” is a
major factor in the obscurity of the underlying interests involved.
212
See supra note 45 and accompanying text (discussing the broad “public
interest” standard). An early commentator may have been exercising a great deal
of precognition when he stated, “[the public interest means] about as little as any
phrase that the drafters of the [Radio] Act could have used and still comply with
the constitutional requirement that there be some standard to guide the
administrative wisdom of the licensing authority.” Fowler, supra note 78, at
214-215 (quoting Louis Caldwell, The Standard of Public Interest, Convenience,
or Necessity as Used in The Radio Act of 1927, 1 AIR L. REV. 295, 296 (1930)).
213
See supra Part I.C-D.
214
See supra Part I.E-F.
215
See, e.g., Brenner & Fowler, supra note 93, at 210.
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means different things to different people, however, a discussion
on the merits of these competing philosophies is meaningless
unless a more precise definition (or definitions) of the public
interest is identified.216
The Sinclair opinion recognized this confusion and, in bringing
it to light, suggested a course by which the FCC could have
adequately justified the remanded rules. The court pointed out a
miscommunication between the parties concerning their respective
definitions of “diversity.” The court noted that the FCC’s
arguments in support of the Local Ownership Order focused
largely on “viewpoint diversity,” defined as “station owners
bringing unique points of view to the selection of material they
air.”217 The networks, on the other hand, argued against the rule on
grounds of “programming diversity,” which the court defined as
“the number of different types of programs on the air, regardless of
whether they reflect differing editorial viewpoints.”218 This
distinction complicated the debate over the Local Ownership Order
because the broadcasters argued that the rule was irrational as a
means to promote “programming diversity,” while the FCC
defended the rule as a rational means to protect “viewpoint
diversity.”219 In highlighting the different definitions of “diversity”
utilized by the parties, the Sinclair opinion also stated that
broadcaster Sinclair’s arguments “overstate[d] the burden” on the
FCC to justify the rule.220 The court recognized that it could not
require the FCC to predict harms to viewpoint diversity with
greater particularity or precision without being unfaithful to current
Supreme Court scarcity doctrine.221 Dissenting in the Sinclair
court’s judgment, Judge Sentelle reiterated the conflicting
216

Compare id. (advocating a market-controlled broadcast policy because
“[t]he public’s interest, then, defines the public interest”) with Cass R. Sunstien,
Television and the Public Interest, 88 CALIF. L. REV. 499, 501 (1999) (“There is
a large difference between the public interest and what interests the public.”).
217
Sinclair, 284 F.3d at 161 (emphasis added).
218
Id. (emphasis added).
219
Id.
220
Id.
221
Id. at 161 (rejecting broadcaster’s argument that changes in the media
market place a higher burden of justification on the FCC).
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definitions of diversity relied upon by the parties and suggested
that, in order to maintain the rule, “the Commission should define
its diversity goal, and in doing so explain the distinctions (and
interaction) between programming diversity and viewpoint
diversity, rather than simply quoting boilerplate on the
‘elusiveness’ of diversity.”222
These discussions further suggest that, had a majority of the
FCC been so inclined, the Commission could have adequately
justified the NTSO rule and the Local Ownership Order following
remand by the Fox and Sinclair courts, not to mention those rules
which were not before the court in those cases, by emphasizing the
primary importance of viewpoint diversity and stressing the need
for strong ownership rules to preserve viewpoint diversity and the
benefits it bestows upon public discourse in our nation.
D. Further Media Ownership Deregulation Is Dangerous and
Unwise Policy
The foregoing arguments reveal the shaky foundation on which
the FCC based its legal justification for the requirement of further
media deregulation. The FCC continues to hold broad powers to
promulgate broadcast ownership rules in the public interest. As
such, the FCC’s decision to relax its rules on June 2, 2003 was not
a product of external judicial coercion, but rather a discretionary
choice not to exercise such power.
That is not to say the FCC’s decision was illegitimate; just
because the FCC once thought rules were necessary in the public
interest does not prevent it from eventually changing its mind.223 In
this case, however, the voluntary decision by the FCC to
deregulate dangerously fails to provide for the public interest,
particularly the public’s interest in viewpoint diversity. Even if
greater concentration of broadcast ownership is, as the FCC
maintains, required to maintain the “high” quality of current over222

Sinclair, 284 F.3d 148, 170 (D.C. Cir. 2002) (Sentelle, J., dissenting).
See Pinellas Broad. Co. v. FCC, 230 F.2d 204, 206 (D.C. Cir. 1956).
“[A] Commission’s view of what is best in the public interest may change from
time to time. Commissions themselves change, underlying philosophies differ,
and experience often dictates changes.” Id.
223

KELLERMACRO.DOC

4/23/2004 1:20 PM

FCC DEREGULATION OF MEDIA OWNERSHIP

935

the-air broadcasting,224 arguments to that effect fail to give due
weight to the potential effects of further deregulation on viewpoint
diversity. There may indeed be some public benefits gained from
allowing media corporations to own more television stations.225
These potential benefits, however, do not justify the risks involved
and, in any event, sufficient safeguards are not in place to
effectively guard against the public harms consolidation is likely to
cause. The fact that these harms are difficult to measure makes
them no less dangerous.226 Indeed, it may make them more so.
1. The New Rules Will Lead to Further Consolidation of
Broadcast Ownership
There is strong evidence that the new rules adopted by the FCC
on June 2, which raise the number of television stations a single
company can own locally and completely eliminate the
corresponding national cap, will lead to further consolidation of
broadcasting power in the hands of fewer owners. First,
deregulation in other industries often has the effect of
consolidation.227 Second, media commentators have historically
224

Reference to the current state of broadcast television quality as “high”
reflects the operating ideology of the FCC and the networks (and some viewers,
no doubt), and in no way reflects the personal opinion of the author.
225
See Brenner, supra note 49, at 1026-27. Brenner gives some examples
of benefits he thinks might flow from allowing media companies to grow larger,
including the ability to: (1) “finance start-up content activity that smaller entities
cannot afford”; (2) “combat government censorship and support First
Amendment freedoms,” and; (3) “expand speech diversity” by expanding into
niche markets. Id.
226
See FCC v. Nat’l Citizens Comm. for Broad., 436 U.S. 775, 796-97
(1978) (“Diversity and its effects are . . . elusive concepts, not easily defined let
alone measured. . . .”). It is not hard to understand why it is difficult to measure
and report a lack of viewpoint diversity in broadcasting. In addition to all the
common problems generally involved in proving a negative, in this instance one
so inclined has the added burdens of identifying voices that are not being heard
and then making the result of this effort itself heard above the din of commercial
media.
227
See Alison Harcourt, The European Commission and Regulation of the
Media Industry, 16 CARDOZO ARTS & ENT L.J. 425, 429-30 (1998) (discussing
media deregulation causing ownership consolidation in the European Union);
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noted that in the search for larger audiences, media companies
naturally expand.228 Third, the Telecommunications Act of 1996,
which called for an immediate and severe deregulation of the radio
industry, resulted in an “orgy of consolidation” in the three years
following enactment.229 Less quantitative, but perhaps equally
probative, is the fact that the majority of the petitioners in the
lawsuits challenging the FCC regulations under the 1996 Act are
large corporations already possessing a significant number of
stations and seeking to possess even more.230
Richard D. Cudahy, The FERC’s Policy on Electric Mergers: A Bit of
Perspective, 18 ENERGY L. J. 113 (1997) (in energy provider markets); PAUL S.
DEMPSEY, LAW AND FOREIGN POLICY IN INTERNATIONAL AVIATION 146-49
(1987) (in the airline industry).
228
See, e.g., ZECHARIAH CHAFEE, JR., GOVERNMENT AND MASS
COMMUNICATIONS Vol. II 617 (1947) (concluding that, due to economic
pressures to expand, “bigness in the press is here to stay, whether we like it or
not”). Chafee’s arguments were directed at the radio industry—then the
dominant form of broadcasting. They apply with equal force, however, to
television today.
229
Baker, supra note 53, at 868 (citing Ronald J. Krotoszynski, Jr. &
Richard M. Blaiklock, Enhancing the Spectrum: Media Power, Democracy, and
the Marketplace of Ideas, 2000 U. ILL. L. REV. 813, 815 n.7 (2000)). Baker
gives as an example the statistic that “at the time of The Telecommunications
Act of 1996, the largest radio ownership group consisted of less than forty
stations. By September 2000, a single owner held over 1,000 of the country’s
12,600 stations.” Id. at n.154 (citations omitted); see also George Williams &
Scott Roberts, Radio Industry Review 2002: Trends in Ownership, Format, and
Finance (2002) at 3, at hraunfoss.fcc.gov/ edocs_public/attachmatch/DOC226838A20.doc. This FCC-sponsored study found that, between March 1996
and March 2002, there was an increase in the number of commercial radio
stations of 5.4 percent. Id. During the same period, the number of radio owners
declined by 34 percent. Id.
230
For example, a brief search on an internet financial information database
reveals the vast holdings of the two main petitioners in the Fox and Sinclair
cases. “Fox Television Stations owns and operates 35 full-power stations located
in nine designated market areas. Fox has 188 affiliated stations, including 25
full-power television stations that are owned by subsidiaries of the Company.”
Yahoo! Finance, available at http://finance.yahoo.com/q/pr?s=FOX (last visited
April 1, 2004); “Sinclair’s television group includes 20 FOX, 19 WB, 6 UPN, 8
ABC, 3 CBS, 4 NBC affiliates and 2 independent stations and reaches
approximately 24% of all U.S. television households.” Sinclair homepage,
available at http://www.sbgi. net/business/television.shtml (last visited April 1,
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This is not to say that the FCC’s deregulatory mission should
be halted just because it will result in consolidation. Indeed, the
FCC emphatically pointed to certain results from its research that
indicated that more consolidation might actually benefit the public
interest.231 Other commentators have also suggested that certain
facets of the public interest, such as program diversity, are
enhanced by allowing large media corporations to amass greater
broadcasting capability.232
These possible benefits, however, must be weighed against the
risks deregulation poses to viewpoint diversity. Commentators
have pointed to several potential harms media consolidation may
engender.233 In one way or another, all of the foregoing risks flow
from decreased viewpoint diversity, regardless of whether the
2004).
231

See Powell statement, supra note 173, at 9 (“We found the national cap
restrains the networks from serving additional communities with more local
news and public affairs programming.”); Editorial, The ‘Friends’ Factor at the
FCC, ST. LOUIS POST-DISPATCH, Sept. 18, 2003, at 25 (paraphrasing FCC
chairman Michael Powell’s warning that, unless the national ownership cap was
lifted, big networks like NBC might not be able to continue to afford the high
production costs of sit-coms like Friends and other shows of “that quality”). Id
232
See Brenner, supra note 49, at 1026-27 (giving several examples of
increased “diversity” that may occur if companies are allowed to grow larger).
233
The thesis of this note is that viewpoint diversity should be an
overriding interest in broadcast regulation regardless of the benefits media
consolidation may bring. Therefore, detailed criticism of the merits of
deregulation offered by its proponents is beyond the scope of this note. Briefly,
however, the following arguments might be made: (1) The FCC concluded that
the NTSO cap should be raised because commonly-programmed (i.e. networkaffiliated) stations actually produce more local news programming than
independent stations. See the 2003 Order, supra note 3, at 46,339 ¶ 425. More
local news, however, does not necessarily mean better local news, especially if
the increased “local” news is dictated by management far away, thus removing
the true “local” nature of the viewpoints presented; (2) As to the list of benefits
proffered by Brenner (supra note 225), he mentions the increased ability large
corporations have to “combat government censorship and support First
Amendment freedoms.” Brenner, supra note 49, at 1026-27. This benefit might
shine less brightly when held next to the potential glare of corporate censorship;
(3) As for Chairman Powell’s threats that the failure to allow consolidation
might result in a loss of popular free, over-the-air situation comedy, the risks of
popular revolution if Friends goes off the air are left to the reader to calculate.
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viewpoints are presented as news, editorial, or entertainment
programs.
There are several problems associated with concentrated
corporate control of news production.234 First, concentration of
media power poses a risk of deterioration of the overall quality of
news coverage.235 Second, consolidation risks the important role a
private media plays as a “watchdog” of government.236 Third, a
system of few owners of media outlets makes it easier for the
powerful to influence them all.237 Fourth, to the extent that large
media corporations have non-media property interests, vesting
them with greatly disproportionate media control “creates
opportunities and incentives to mold content to serve the firm’s
overall corporate interests.”238 Finally, evidence from the
deregulation of radio in the 1990s suggests that further
consolidation in television may also result in decreased program
originality in favor of profit-maximizing programming
234

Some of the factors militating against consolidation discussed herein are
treated more comprehensively in Baker, supra note 53, 902-13.
235
See Richmond Hearing, supra note 159, at 21 (citing evidence that past
consolidation has led to “far less coverage of news and public interest
programming”). Some have argued that news provided by large for-profit
ventures has already become so dominant in society that it is mistakenly
perceived today to be “objective.” Brenner, supra note 49, at 1029 n.119 (citing
BEN H. BAGDIKIAN, THE MEDIA MONOPOLY 216-18 (4th ed. 1992)).
236
Baker, supra note 53, at 906 n.275 (discussing the benefits of dispersed
media power in regard to the “Fourth Estate” function of the press). For a
general discussion of this “watchdog” role of a free press, see Justice Potter
Stewart, Or of the Press, 26 HASTINGS L. J. 631, 634 (1975).
237
Baker, supra note 53, at 907 (“Control or corruption is likely to be
easier the fewer media entities [those with political or economic power] need to
control.”). Baker also discusses the risks of external media co-option when large
media conglomerates also have significant non-media holdings. Id. at 908.
Powerful outside groups, both governmental and private, may then exert
economic pressure on these non-media businesses in order to control editorial
decisions in the broadcast divisions. Id. (giving several historical examples of
such coercion).
238
See Baker, supra note 53, at 909 (discussing reports that Ruport
Murdoch promised then-president Jimmy Carter the support of Murdoch’s New
York Post in exchange for favorable licensing decisions for an airline Murdoch
was trying to start).
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strategies.239
In addition to these specific risks, it is simply a legitimate goal
in a democratic society to disperse “the organs of public opinion
formation” in a way that gives all groups a “real” share of
communicative power.240 It was these concerns that motivated the
FCC in years past to impose strong national ownership
restrictions.241 These “organs of public opinion formation” are not
limited to news and editorial programs. Some commentators have
argued that even programs commonly viewed as entertainment
carry a social message important to public debate.242 What
239

See Richmond Hearing, supra note 159, at 21 (citing a multi-year study
by a group called the Future of Music Coalition which found a “homogenization
of music that gets air play” and concluded that “radio seems to serve now more
to advertise the products of vertically integrated conglomerates than to entertain
Americans with the best and most original programming”).
240
Baker, supra note 53, at 905-06 (“Dispersal of media power, like
dispersal of voting power, is simply a key attribute of a system considered to be
democratic.”). Id.
241
See id. at 906; see also Fox, 280 F.3d 1027, 1034) (stating purpose of
NTSO rule as being “to promote diversification of ownership in order to
maximize diversification of program and service viewpoints” and “to prevent
any undue concentration of economic power”).
242
See Fiss, supra note 16, at 1411 (1986). “The viewpoint of an
organization such as CBS . . . is not confined to the announced ‘Editorial
Message,’ but extends to the broadcast of Love Boat as well. In the ordinary
show or commercial a view of the world is projected, which in turn tends to
define and order our options and choices.” Id. This view is echoed by Mark
Cooper, the Director of Research for the Consumer Federation of America.
Cooper relates an interview with FCC Chairman Powell in which Powell
derided the view that entertainment could have a political component. See
COOPER, supra note 4, at 17. In that interview Chairman Powell stated that “the
overwhelming amount of programming we watch is entertainment, and I don’t
know what it means for the owner to have a political bias. When I’m watching
Temptation Island, do I see little hallmarks of Rupert Murdoch?” COOPER, supra
note 4, at 17 (citing Davidson, Paul, FCC Could Alter Rules Affecting TV,
Telephone, Airwaves, USA Today, February 6, 2002). In response, Cooper notes
that “[t]he decision of what is entertaining and what values are promoted in
society is clearly embodied in the commercial decision underlying “Temptation
Island.” It stands for the proposition that paying people money to put their
relationships in jeopardy under a voyeuristic lens constitutes good
programming.” COOPER, supra note 4, at 17.
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broadcast deregulation offers is the concentration of this power to
convey ideas and opinions, to “select, to edit, and to choose the
methods, manner and emphasis of presentation,” into a smaller
group of large media conglomerates.243 The FCC’s decision to
deregulate, therefore, indirectly places a large portion of the public
marketplace of ideas into the hands of corporate entities whose
primary interest in providing profitable popular entertainment is far
removed from those interests identified by the Supreme Court as
important to a democratic society.244 Under their control, a
narrowing range of public discourse is likely to result.245 John
Stuart Mill, discussing the importance of debate in a free society,
noted:
Unless opinions favorable to democracy and to aristocracy,
to property and to equality, to co-operation and to
competition, to luxury and to abstinence, to sociality and
individuality, to liberty and discipline, and all the other
standing antagonisms of practical life, are expressed with
equal freedom and enforced and defended with equal talent
and energy, there is no chance of both elements obtaining
their due; one scale is sure to go up, and the other down.246
243

FCC v. Nat’l Citizens Comm. for Broad., 436 U.S. 775, 785 (1978)
(listing some of the powers attendant upon ownership of television stations).
244
See supra notes 17-19 and accompanying text (citing relevant Supreme
Court cases).
245
COOPER, supra note 4, at 21. Cooper discusses the ability of the free
market to provide popular entertainment relative to its ability to provide
viewpoint diversity. Id. While the marketplace is “splendid” for providing goods
and services such as entertainment, it fails to produce “the kind of debate that
constantly renews the capacity of a people for self-determination.” Id. (citing
Owen M. Fiss, Essays Commemorating the One Hundredth Anniversary of the
Harvard Law Review: Why the State?, 100 HARV. L. REV. 781 (1987)). The
FCC’s current position elevates the kind of entertainment provided under a
marketplace model of regulation over the “[u]nique perspectives provided by
different institutions.” Id. at 20. It caters to the public’s demand for
entertainment rather than “the net increase in consumer welfare from having
many competing news sources and editorial voices.” Id. (citing Maurice E.
Stucke & Allen P. Grunes, Antitrust and the Marketplace of Ideas, 69
ANTITRUST L.J. 249 n.140 (2001)).
246
See Mill, supra note 1, at 45-46.
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It would be absurd to suggest either that contemporary views
on these “standing antagonisms of practical life” are not formed, at
least in part, by what we watch on television or that the views of
the broadcasters who decide what we see (and what we do not) on
television are not a factor which bears upon what they choose to
broadcast.247 These two realities alone advise an extraordinary
degree of caution in governmental decisions on which institutions
should hold the power of the mass media.248
Finally, the FCC’s assurances that these threats to viewpoint
diversity are irrational because of the “abundance” of voices
populating today’s media marketplace are misleading.249
Dissenting from the June 2 vote, FCC Commissioner Copps
pointed out that an increase in the raw number of channels does not
serve the end of viewpoint diversity if the most widely-used of
these new channels are owned and programmed by the same
handful of owners who currently dominate broadcasting.250
247

See COOPER, supra note 4, at 17-18 (citing examples of broadcaster
exclusion of certain disfavored political viewpoints from their broadcasts).
248
See the 2003 Order, supra note 3, at 46,319 ¶ 281. This point takes its
significance from the fact that television is the primary source by which most
Americans obtain their news on current issues. Id. Viewpoint diversity would be
much easier to come by if diverse speakers had equal access to the public’s
attention. See also Fiss, supra note 16, at 1410-1413 (discussing the differences
between the modern, mass-media-dominated marketplace of ideas, and that of
the past, where virtually every speaker could gain access to a public forum).
249
The FCC used the argument that increasing broadcast capacity renders
the scarcity doctrine obsolete both to repudiate the fairness doctrine in 1985, see
supra note 99, and to justify the June 2 deregulation, see supra note 164. The
Supreme Court, however, has yet to repudiate the doctrine. See supra note 206.
250
See Copps statement, supra note 200, at 3. Commenting on the
majority’s argument that the scarcity rationale was rendered obsolete by the
arrival of cable and the internet, Copps stated:
What about the vaunted 500-channel universe of cable TV saving us?
Well, 90 percent of the top cable channels are owned by the same
giants that own the TV networks and the cable systems. More channels
are great. But when they’re all owned by the same people, cable
doesn’t protect localism, editorial diversity, or competition. And those
who believe the Internet alone will save us from this fate should realize
that the dominating Internet news sources are controlled by the same
media giants who control radio, TV, newspapers, and cable. So, how
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2. There Has Not Been Sufficient Preparation for Dealing with the
Risks Involved
The foregoing arguments show that there are both benefits to
be realized and potential dangers to be avoided in a deregulated
media industry. Even if the FCC’s elevation of entertainment over
diversity did not misjudge the hierarchy of interests appropriate in
a democracy, it would be foolish policy to plunge into deregulation
without establishing at least minimal safeguards of viewpoint
diversity. Several of the dangers mentioned above relate to
possible deleterious effects of consolidation on the role of the
media in investigative journalism.251 A large media company with
an investigative reporting division relatively free from corporate
control may pose less of a risk to this function. This independence
might be granted by the corporation in exchange for a preference
from the FCC in licensing decisions.252 Of course, the funding for
any such investigative division would have to be either
continuously supplied by the parent corporation or subsidized by
the government. Investigative reporters will not investigate too
hard if what they find will result in the loss of their jobs or even a
reduction in their salaries.253 The government might use the
does it promote localism, diversity and competition to allow, as we will
allow by our action today, more media concentration in the more than
175 markets with over 90 percent of the American population?
Id.
251

See supra notes 233-37 and accompanying text.
See Fowler & Brenner, supra note 93, at 217-18 (discussing the FCC
licensing practice in the past of considering to what extent management of a
television station will be directly supervised by its owners). Whereas the FCC
used to look at centralized control by ownership as an indicator of viewpoint
diversity, the changed circumstances of media ownership today might require
the opposite; viewpoint diversity might be best advanced by requiring station
owners (frequently large national and international corporations) to let local
station management retain editorial control of the station.
253
The effects of the ability to terminate or otherwise determine
compensation on the performance of one’s job are almost too obvious to need
citation. See Humphrey’s Executor v. United States, 295 U.S. 602, 629 (1935)
(noting that “it is quite evident that one who holds his office only during the
pleasure of another, cannot be depended upon to maintain an attitude of
252
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revenue supplied by spectrum license auctions to subsidize these
functions (or to fund independent, non-commercial, nongovernmental investigative journalism entities).254 Until these or
other preventative measures have been discussed and provided for,
however, there is no compelling reason to risk these dangers.
E. The Next Step
It seems clear that the FCC’s refusal to exercise its broad
discretion to maintain broadcast ownership rules can be traced to a
laissez-faire perspective among a majority of the Commission.
Commissioner Abernathy, in her statement explaining her decision
to support the deregulatory June 2 decision, gave other reasons for
her refusal to support the existing regulations.255 She stated that,
while she recognized that those opposing deregulation had valid
arguments,256 she was unwilling to oppose deregulation based on
unsubstantiated “fears” that dangerous levels of media
consolidation would result.257 This low valuation of the threat to
viewpoint diversity posed by consolidation is consistent with the
view that regulation of broadcast ownership should be placed to a

independence against the latter’s will”); Mill, supra note 1, at 31 (“[M]en might
as well be imprisoned as excluded from the means of earning their bread.”).
254
See Fowler & Brenner, supra note 78, at 242-44 (discussing spectrum
auctions as a means of awarding broadcast licences in a deregulated media
environment); COOPER, supra note 4, at 19 (including “government subsidized
noncommercial media” [i.e. public broadcasting] in a suggested system of
diverse media organizations).
255
See Statement of Commissioner Kathleen Q. Abernathy (June 2, 2003),
at http://hraunfoss.fcc.gov/ edocs_public/attachmatch/FCC-03-127A4.doc.
256
Id. at 4 (stating that “we should recognize that these are in fact issues on
which reasonable people may disagree,” referring to differing viewpoints on
what level of regulation is required).
257
Id. Commissioner Abernathy boldly asserted that “[the FCC’s] decisions
were based on facts rather than fears,” and that she was not very concerned of
the deleterious effects of deregulation on viewpoint diversity because, “it is
simply not possible to monopolize the flow of information in today’s world.
Indeed, the fall of Communism in the 1980’s and of military dictatorships in the
1990’s shows that diverse viewpoints cannot be suppressed even by
authoritarian governments, much less by private media companies.” Id.
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large extent in the hands of a free market.258
But limiting government involvement in broadcast regulation
to merely preventing levels of concentration that violate antitrust
concerns will not provide the level of viewpoint diversity to which
the public is entitled. Therefore, because Commissioner
Abernathy’s priorities currently govern the FCC’s thinking, redress
of any concerns over the threat deregulation poses must be sought
elsewhere.
It is possible for citizens to petition Congress, and indeed,
congressional opposition to the June 2 vote was motivated at least
in part by the unprecedented outcry from the public.259 The latest
developments, however, seem to indicate that Congress will
largely fail in its resolve to fully reverse the new FCC rules.260
Nevertheless, the public may yet find redress in the courts. In
upholding the Local Ownership Order against a challenge on First
258

See supra Part I.E-F (discussing the law and economics school and its
effects over the past twenty years on broadcast regulation). Whether because of
an unbounded faith in the free market (like former FCC Commissioner Fowler),
supra note 30, or because of the lack of definitive proof of harms likely to flow
from media consolidation (like current Commissioner Abernathy), it is evident
that some people will not be convinced of the dangers of media consolidation
until such consolidation occurs and harms therefrom are present in our everyday
lives. Such a view is unfortunate, especially from those in public service, in light
of the recognized difficulty in undoing consolidation once it has occurred. See
Richmond Hearing, supra note 159, at 37. “Further media consolidation can’t
easily be undone. Once the toothpaste is out of the tube, it’s going to be difficult,
if not impossible to put it back in.” Id.
259
See Paul Davidson, FCC Media Rule Changes Still in Flux, USA
TODAY, June 2, 2003, at 1B (“The FCC has gotten an unprecedented 500,000 or
so comments, mostly from critics.”).
260
See Stephen Labaton, Court Is Urged to Change Media Ownership
Rules, N.Y. TIMES, Feb. 12, 2004, at C14. Originally, Congress had attached a
provision to one of its 2004 spending measures that set the national audience
reach cap from the 45 percent ordered by the FCC on June 2 back to 35 percent,
the pre-June 2 level. See supra note 6 and accompanying text. After negotiations
with the Bush administration, however, the measure was passed allowing a
national audience reach of 39 percent. Labaton, supra, at C14. This agreed-upon
39 percent level is indicative of the influence the major networks wield in
Washington; it represents the current reach of the two largest networks, CBS
and Fox. Id.
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Amendment grounds, the Sinclair court found itself bound by the
Supreme Court’s recognition in NCCB that FCC ownership rules
“significantly further the First Amendment interest in a robust
exchange of viewpoints.”261 While the Supreme Court has thus far
fallen short of establishing an affirmative duty under the First
Amendment requiring government to prevent the decay of
viewpoint diversity in broadcast media,262 the Court continues to
provide a forum of last resort for those seeking to vindicate the
public’s interest in viewpoint diversity. The Fox decision, in
acknowledging that the arguments of intervenors on behalf of the
FCC formed part of the court’s decision to remand the NTSO rule
rather than vacate it, suggests that citizen participation in lawsuits
of this type can make a difference.263
CONCLUSION
Since its establishment in 1934, the FCC has held a great deal
of power to manage the airwaves in the interests of the American
public. Nothing in the recent D.C. Court of Appeals decisions in
Fox and Sinclair removed any of this power. Nevertheless, a
deregulatory-minded FCC used these decisions as something of a
judicial scapegoat to hook its laissez-faire political agenda to. At
261

Sinclair Broad. Group, Inc. v. FCC, 284 F.3d 148, 168 (2002). See
supra note 206 and accompanying text (discussing the recognition in Fox and
Sinclair that the scarcity doctrine is alive and well).
262
Although an affirmative duty to provide some minimum level of
viewpoint diversity has never been raised by the Supreme Court, it has been
discussed in legal scholarship. See Owen M. Fiss, Free Speech and Social
Structure, 71 IOWA L. REV. 1405 (1986). Fiss argues that the growing influence
of the dominant economic actors in society on public debate might become
destructive to the public’s interest in rich public debate. Id. at 1410. In that
event, Fiss contends, the First Amendment might require the Supreme Court “to
do all that it can possibly do to support and encourage the state in efforts to
enrich public debate. . .if need be, even to require the state to continue and
embark on programs that enrich debate.” Id. at 1424.
263
See Fox Television Stations, Inc. v. FCC, 280 F.3d 1027, 1052-53 (D.C.
Cir. 2002) (citing intervenors’ arguments in favor of maintaining the NTSO rule
as one of the reasons for not vacating the rule); see supra note 139 and
accompanying text.
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most, Fox and Sinclair represent the view of one United States
Court of Appeals that the Telecommunications Act of 1996 holds
the FCC to a higher standard of justification for their rules. But the
cases do not reflect, as the FCC suggests, an outright reduction of
the broad authority the FCC has traditionally held to protect
important public interests such as viewpoint diversity in broadcast
TV regulation. By elevating entertainment over information
dissemination, the new rules unwisely put the public interest at risk
in exchange for benefits that are speculative and, even were they
certain, not worth the likely harms to our democracy. It now
remains for citizens, individually and collectively in civic
organizations, to remind the FCC of its seemingly forgotten duty to
promulgate rules that protect our society’s requirement of broad,
robust, and antagonistic public debate. This admittedly amorphous
but nonetheless essential characteristic of our democracy should
not be further sacrificed in the name of corporate media’s profits.
If necessary, Friends should be sacrificed first.
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PROTECT DOWNWARD DEPARTURES:
CONGRESS AND THE EXECUTIVE’S
INTRUSION INTO JUDICIAL
INDEPENDENCE
Skye Phillips*
Ambition must be made to counteract ambition. The interest of the
man must be connected with the constitutional rights of the place.
It may be a reflection on human nature, that such devices should
be necessary to control the abuses of government. But what is
government itself, but the greatest of all reflections on human
nature? If men were angels, no government would be necessary. If
angels were to govern men, neither external nor internal controls
on government would be necessary.1
INTRODUCTION
On October 9, 2003, the U.S. Court of Appeals for the Second
Circuit affirmed the conviction and sentence of Jorge Santiago
who had pled guilty in district court to criminal possession of a
firearm.2 In addition, the Second Circuit affirmed the district
* Brooklyn Law School Class of 2005; B.A., Vassar College, 1996. The
author would like to thank her parents and the Journal of Law and Policy staff
for their help and encouragement.
1
THE FEDERALIST NO. 51, at 268-69 (James Madison) (George W. Carey
& James McClellan eds., 2001).
2
U.S. v. Santiago, No. 02-1217, 2003 WL 22318785, at *1 (2d. Cir. 2003).
The statute prohibits any person convicted of a crime punishable by
imprisonment for a term exceeding one year from possessing a firearm. See 18
U.S.C. § 922(g)(1) (2004). Under usual circumstances, the maximum penalty for
Santiago’s crime would be ten years’ imprisonment. Id. at *3. Santiago had been
convicted of two felony assault offenses and a drug trafficking offense,
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court’s denial of Santiago’s request, based on his unique family
circumstances, for a downward departure, a process by which
judges may adjust a criminal sentence based on aggravating or
mitigating circumstances.3
While Santiago’s case presents nothing out of the ordinary, his
request for a downward departure prompted a lively discussion
between the assistant U.S. attorney for the District of Connecticut
and the three judge panel hearing his appeal, which contained
Judges Guido Calabresi, Roger J. Miner, and Chester J. Straub.4
Judge Calabresi told the assistant U.S. attorney, “You’re telling
me . . . that the system we have set up, that has been set up by
Congress, which removes discretion from the judges, has given
discretion to your office, as a practical matter.”5 He continued,
“[This] is a fundamental objection to that system, that it takes
discretion from independent courts and gives it to dependent
prosecutors, who then have to answer to the attorney general and
other political figures. But that’s the system and it’s been held
constitutional, and here we are.”6 The assistant U.S. attorney
responded by telling Judge Calabresi that Santiago had accepted a
plea bargain based on the advice of his own attorney, but Judge
Miner interjected by saying “[i]f we go along with your adversary,
you’ll probably take our names and report them to the attorney
general.”7 Judge Straub immediately said, “Be sure you spell them
correctly. Especially Straub. S-T-R-A-U-B.”8
The three judge panel’s comments were in response to the
April 30, 2003 enactment, of the Prosecutorial Remedies and Other
however, when he was sixteen and seventeen years old. Id. at *1-2. As a result,
the district court sentenced him to a mandatory minimum term of fifteen years.
Id.
3
Id. at 3. See 18 U.S.C. § 3553(b) (2004).
4
Tom Perrotta, Panel Laments Lack of Judicial Discretion, N.Y.L.J., Oct.
28, 2003, at 1.
5
Id.
6
Id. The Supreme Court upheld the constitutionality of the current
sentencing system in United States v. Mistretta, 488 U.S. 361 (1989). See infra
Part II.B.
7
Perrotta, supra note 4, at 1.
8
Id.
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Tools to End the Exploitation of Children Today Act (PROTECT
Act).9 The purpose of the PROTECT Act is to comprehensively
strengthen “law enforcement’s ability to prevent, investigate,
prosecute and punish violent crimes committed against children.”10
The PROTECT Act contains a number of provisions, however,
which are not limited to the protection of children and threaten to
reduce the input of the judiciary in the uniquely judicial area of
criminal sentencing.11 It includes a controversial amendment
authored by the Department of Justice (DOJ) and sponsored by
Representative Tom Feeney.12 The Feeney Amendment, as Judges
Calabresi, Miner, and Straub noted, threatens to curb judicial
discretion in criminal sentencing and may intimidate individual
judges in the performance of their traditional duties.13 For
approximately the past two decades pursuant to Congress’ mandate
to the United States Sentencing Commission (Commission), judges
have possessed the power to adjust criminal sentences in certain
circumstances to prevent unjust punishment.14 However, the
9

PROTECT Act, Pub. L. No. 108-2, 117 Stat. 650 (2003) (codified in
scattered sections of 18, 28 and 42 U.S.C.).
10
Office of Public Affairs Press Releases, Dep’t of Justice, 04-30-03 FACT
SHEET PROTECT ACT (April, 2003), at http://www.usdoj.gov/.
11
Recent Legislation–Congress Amends the Sentencing Guidelines in an
Attempt to Reduce Disparities, 117 HARV. L. REV. 751, 753-54 (2003)
(discussing the impact of the PROTECT Act on criminal sentencing). The
PROTECT Act, among other things, limits the composition of the Sentencing
Commission to “not more than three” federal judges. PROTECT Act §
401(n)(1), 28 U.S.C. § 991(a) (2004). It changes the abuse of discretion standard
of appellate review to a de novo standard. PROTECT Act § 401(d)(2), 18 U.S.C.
§ 3742(e) (2004). It also imposes new data collection provisions and reporting
requirements. PROTECT Act § 401(h), 28 U.S.C. § 994(w) (2004).
12
Laurie P. Cohen & Gary Fields, Ashcroft Intensifies Campaign against
Soft Sentences by Judges, WALL ST. J., Aug. 6, 2003, at A1.
13
Chief Justice William Rehnquist, Remarks of the Chief Justice at the
Federal Judges Association Board of Directors meeting (May 5, 2003), at
http://www.supremecourtus.gov/publicinfo/speeches/sp_05-05-03.html. Chief
Justice William H. Rehnquist noted that the Feeney Amendment “could appear
to be an unwarranted and ill-considered effort to intimidate individual judges in
the performance of their judicial duties.” Id.
14
U.S. SENTENCING GUIDELINES MANUAL ch. 1, pt. A, introductory cmt.
(2003). “The sentencing judge must select a sentence from within the guideline
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PROTECT Act threatens to rein in this check on excessive
criminal sentences and disrupt the balance of power in sentencing
between the three branches of government.15
This note argues that judicial discretion is a key component of
a just sentencing scheme and deserves protection from the current
attack by the Executive and Congress. Part I of this note describes
the historical background of judicial discretion in sentencing and
the emergence of sentencing disparity which ultimate led to
enactment of the Sentencing Reform Act of 1984 (SRA).16 Part II
of this note describes the statutory purposes of the Sentencing
Commission and the form and content of judicial discretion under
the Sentencing Guidelines (Guidelines) promulgated by the
Commission.17 Additionally, this part describes the Supreme
range. If, however, a particular case presents atypical features, the Act allows
the judge to depart from the guidelines and sentence outside the range.” Id.
Senator Patrick Leahy (D-VT) noted that “[a]s enacted, the Feeney Amendment,
substantially reversed provisions allowing Federal judges to depart from
sentencing guidelines when justice requires.” 149 CONG. REC. S9115-02, 9115
(daily ed. July 9, 2003) (statement of Sen. Leahy).
15
149 CONG. REC. S9115-02, 9115 (daily ed. July 9, 2003) (statement of
Sen. Leahy). Senator Leahy stated that the Feeney Amendment “effectively
overturned the basic structure of the carefully crafted sentencing guideline
system . . . . Not only have we compromised the sentencing system, but we have
alienated and minimized the effectiveness of our Federal judges . . . .” Id.
16
Sentencing Reform Act of 1984, Pub. L. No. 98-473, 98 Stat. 1987
(codified as amended in scattered sections of 18 U.S.C. and 28 U.S.C.).
17
U.S. SENTENCING GUIDELINES MANUAL ch. 1, pt. A, introductory cmt.
(2003).
The Sentencing Reform Act of 1984 changed the course of federal
sentencing. Among other things, the Act created the United States
Sentencing Commission as an independent agency in the Judicial
Branch, and directed it to develop guidelines and policy statements for
sentencing courts to use when sentencing offenders convicted of federal
crimes. Moreover, it empowered the Commission with ongoing
responsibilities to monitor the guidelines, submit to Congress
appropriate modifications of the guidelines and recommended changes
in criminal statutes, and establish education and research programs. The
mandate rested on Congressional awareness that sentencing was a
dynamic field that requires continuing review by an expert body to
revise sentencing policies, in light of application experience, as new
criminal statutes are enacted, and as more is learned about what
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Court’s involvement in the Guidelines and the transfer of
discretionary power to federal prosecutors resulting from
provisions of the Guidelines. Part III describes the legislative
history of AMBER Alert and the Feeney Amendment and argues
that Representative Feeney and the DOJ used AMBER Alert to
push through Congress their limitation on judicial discretion. This
part also argues that disparity in criminal sentencing is partly
attributable to the DOJ. Part IV argues that the Feeney
Amendment’s reduction of judicial discretion in sentencing raises
constitutional and fairness issues.
I.

HISTORICAL BACKGROUND OF JUDICIAL DISCRETION

Judicial discretion in sentencing has experienced several
historical shifts in accordance with the prevailing philosophy of
punishment.18 There are two general philosophies of punishment:
retribution or “just desert,” and utilitarianism.19 Utilitarianism
encompasses several models of crime control, including
deterrence, incapacitation, and rehabilitation.20 Retributivism
motivates and controls criminal behavior.
Id.
18

Paul W. Tappan, Sentencing Under the Model Penal Code, 23 LAW &
CONTEMP. PROBS. 528, 529-30 (1958) (discussing the historical evolution of
sentencing and parole practices). One commentator noted that “[e]xperience has
shown that the ascendancy of any one of these [philosophies of punishment]
generally rests primarily on shifts in the political climate, not on some abstract
assessment of a given goal’s intrinsic value.” Developments in the Law–
Alternative Punishments: Resistance and Inroads, 111 HARV. L. REV. 1967,
1969 (1998) (discussing the way in which punishment is discussed in the United
States).
19
Paul J. Hofer & Mark H. Allenbaugh, The Reason Behind the Rules:
Finding and Using the Philosophy of the Federal Sentencing Guidelines, 40 AM.
CRIM. L. REV. 19, 85 n.6 (2003) (discussing the philosophical approach of the
federal sentencing guidelines).
20
Id. Criminal law textbooks have also treated deterrence, retribution,
rehabilitation, and incapacitation as distinct models of punishment.
Developments in the Law–Alternative Punishments: Resistance and Inroads,
supra note 18, at 1969. The deterrent model views man as a “pleasure-seeking,
pain-avoiding creature” and states that the “objective [of punishment] is to deal
with the criminal in such a way as to serve notice on potential offenders. To this
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suggests that punishment is a positive moral duty and does not rely
upon societal benefits.21 In essence, retributivism justifies
punishment because an offender deserves it and should suffer in
proportion to the offense or wrongdoing; it does not rely on the
positive consequences to society stemming from punishment.22 On
the other hand, utilitarianism focuses on the functions of
punishment with regard to the total maximization of benefits to the
community.23 Thus, the rehabilitative approach focuses on the
“individualization of punishment and working with the individual
in such a way that he will be able to make a satisfactory
adjustment, or at least a non-criminal adjustment, once he is
released from the authority of the state.”24 Judicial discretion
evolved into its most expansive form under the rehabilitative
end the focus is on the assignment of that appropriate penalty, no more, no less,
which will deter potential offenders from committing crimes.” THEORIES OF
PUNISHMENT 6-7 (Stanley E. Grupp ed., 1971). The incapacitation based system
“implicitly gives up on rehabilitative possibilities and on the possibilities of
deterring the specific criminals to which it is applied. It prevents crime in only
one way: by preventing the specific criminal from committing crimes during the
duration of his sentence.” Paul H. Robinson & John M. Darley, The Utility of
Desert, 91 NW. U. L. REV. 453, 464 (1997) (discussing models of crime control).
21
Andrew R. Strauss, Losing Sight of the Utilitarian Forest for the
Retributivist Trees: An Analysis of the Role of Public Opinion in a Utilitarian
Model of Punishment, 23 CARDOZO L. REV. 1549, 1558 (2002) (discussing the
various models of punishment).
22
Russell L. Christopher, Deterring Retributivism: The Injustice of “Just”
Punishment, 96 NW. U. L. REV. 843, 859-60 (2002) (discussing the retributive
theory of punishment). The retributivist “defends the desirability of a punitive
response to the criminal by saying that the punitive reaction is the pain the
criminal deserves, and that it is highly desirable to provide for an orderly,
collective expression of society’s natural feeling of revulsion toward and
disapproval of criminal acts.” THEORIES OF PUNISHMENT, supra note 20, at 5.
23
Strauss, supra note 21, at 1556-57. In describing the utilitarian theory of
punishment, Jeremy Bentham, an English philosopher and social reformer,
wrote that “[t]he general object which all laws have, or ought to have, in
common, is to augment the total happiness of the community; and therefore, in
the first place, to exclude, as far as may be, every thing that tends to subtract
from that happiness: in other words to exclude mischief.” THE COLLECTED
WORKS OF JEREMY BENTHAM: AN INTRODUCTION TO THE PRINCIPLES OF
MORALS AND LEGISLATION 158 (J. H. Burns & H. L. A. Hart eds., 1996).
24
THEORIES OF PUNISHMENT, supra note 20, at 8.
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model, which emerged in the latter half of the nineteenth century.25
A. Judicial Discretion Prior to the Sentencing Guidelines
Prior to this period, however, judicial discretion had a less
significant position in sentencing.26 From the War of Independence
until the 1870s, retribution was the primary purpose of
incarceration.27 Discretion over criminal sentencing resided largely
with the legislature.28 In the early 1800s judges began to receive
increased discretion but were still required to sentence within a
prescribed range of punishment.29 The Supreme Court noted that
during this period “‘the excessive rigidity of the [mandatory or
fixed sentence] system’ soon gave way in some jurisdictions . . . to
a scheme permitting the sentencing judge . . . to consider
aggravating and mitigating circumstances surrounding an offense,
and, on that basis, to select a sentence within a range defined by
the legislature.”30 Thus, while Congress established the sentence
25

Ilene H. Nagel, Structuring Sentencing Discretion: The New Federal
Sentencing Guidelines, 80 J. CRIM. L. & CRIMONOLOGY 883, 894 (1990)
(discussing the historical shifts in sentencing goals).
26
Id. at 892-93.
27
Id. at 893.
28
Id. at 892. Chief Justice Burger noted that “[i]n the early days of the
Republic, when imprisonment had only recently emerged as an alternative to the
death penalty, confinement in public stocks, or whipping in the town square, the
period of incarceration was generally prescribed with specificity by the
legislature.” United States v. Grayson, 438 U.S. 41, 45 (1978). The assertion
that the legislature had control over criminal sentencing, however, may be open
to debate. Two commentators have noted that proponents of mandatory
sentencing guidelines are disinclined to acknowledge that federal judges have
been entrusted with broad sentencing discretion since the beginning of the
Republic. KATE STITH & JOSÉ A. CABRANES, FEAR OF JUDGING: SENTENCING
GUIDELINES AND THE FEDERAL COURTS 9 & 197 n.1 (1998). For example,
Congress enacted a criminal statute in 1789 which prescribed that upon
conviction for bribery of a customs official, the defendant “shall . . . be punished
by fine or imprisonment, or both, in the discretion of the court . . ., so as the fine
shall not exceed one thousand dollars, and the term of imprisonment shall not
exceed twelve months.” Id. at 9 (emphasis added).
29
Nagel, supra note 25, at 892.
30
Grayson, 438 U.S. at 45-46 (quoting Paul W. Tappan, Sentencing Under
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for federal crimes and controlled the scope of judicial discretion,
the fixed penalty structure gave way to increased judicial
discretion.31
In the 1870s, the rehabilitative model of punishment began to
take hold.32 The rehabilitative model would fundamentally reshape
criminal sentencing for approximately the next one hundred
years.33 This model incorporated the idea that “[t]he supreme aim
of prison discipline is the reformation of criminals and not the
infliction of vindictive suffering.”34 The Supreme Court observed
in 1949 that “[r]etribution is no longer the dominant objective of
the criminal law. Reformation and rehabilitation of offenders have
become important goals of criminal jurisprudence.”35 In
conjunction with the adoption of the rehabilitative model was the
the Model Penal Code, 23 LAW & CONTEMP. PROBS. 528, 529 (1958) (discussing
the historical evolution of sentencing and parole practices)). In addition, the
Court explained that “[n]evertheless, the focus remained on the crime: Each
particular offense was to be punished in proportion to the social harm caused by
it and according to the offender’s culpability. The purpose of incarceration
remained, primarily, retribution and punishment.” Grayson, 438 U.S. at 46
(citations omitted).
31
Nagel, supra note 25, at 893.
32
Id.
33
Grayson, 438 U.S. at 46. The Supreme Court noted:
Approximately a century ago, a reform movement asserting that the
purpose of incarceration, and therefore the guiding consideration in
sentencing, should be rehabilitation of the offender, dramatically
altered the approach to sentencing. A fundamental proposal of this
movement was a flexible sentencing system permitting judges and
correctional personnel, particularly the latter, to set the release date of
prisoners according to informed judgments concerning their potential
for, or actual, rehabilitation and their likely recidivism. Indeed, the
most extreme formulations of the emerging rehabilitation model, with
its “reformatory sentence,” posited that “convicts [regardless of the
nature of their crime] can never be rightfully imprisoned except upon
proof that it is unsafe for themselves and for society to leave them free,
and when confined can never be rightfully released until they show
themselves fit for membership in a free community.”
Id. at 46.
34
Nagel, supra note 25, at 893.
35
Williams v. New York, 337 U.S. 241, 248 (1949).

PHILLIPSMACRO.DOC

4/23/2004 1:25 PM

FEENEY AMENDMENT & JUDICIAL DISCRETION

955

development of indeterminate sentencing, which embodied the
notion that a prisoner should be imprisoned until he had
reformed.36 Judges exercised very broad discretion under this
model as the legislature delegated more sentencing responsibility
to the judiciary.37 Although statutes specified the penalties for
crimes, the sentencing judge had wide discretion to decide whether
the offender should be incarcerated, the length of incarceration, or
whether probation or a fine should be imposed.38
Judges were not alone in exercising broad discretion within the
context of indeterminate sentencing.39 In 1910, Congress created
the United States Parole Board, located within the Executive
Branch, to determine the actual release date of federal prisoners.40
Reflecting the rise of progressive beliefs with regard to criminal
sentencing, parole officers determined when prisoners were

36

Nagel, supra note 25, at 893-94.
Id.
38
Mistretta v. United States, 488 U.S. 361, 363 (1989).
39
United States v. Grayson, 438 U.S. 41, 46 (1978). Indeterminate
sentencing involved “a flexible system permitting judges and correctional
personnel, particularly the latter, to set the release date of prisoners according to
informed judgments concerning their potential for, or actual, rehabilitation and
their likely recidivism.” Id. Indeterminate sentencing involved the delegation of
authority to parole boards. Bernard E. Harcourt, From the Ne’er-Do-Well to the
Criminal History Category: The Refinement of the Actuarial Model in Criminal
Law, 66 LAW & CONTEMP. PROBS. 99, 112 (2003) (discussing the emergence of
parole in the twentieth century). The Supreme Court has noted that both
indeterminate sentencing and parole were “based on concepts of the offender’s
possible, indeed probable, rehabilitation, a view that it was realistic to attempt to
rehabilitate the inmate and thereby to minimize the risk that he would resume
criminal activity upon his return to society.” Mistretta, 488 U.S. at 363. The
system of indeterminate sentencing “required the judge and the parole officer to
make their respective sentencing and release decisions upon their own
assessments of the offender’s amenability to rehabilitation.” Id. at 363.
40
William J. Powell & Michael T. Cimino, Prosecutorial Discretion under
the Federal Sentencing Guidelines: Is the Fox Guarding the Hen House?, 97 W.
VA. L. REV. 373, 378 (1995) (discussing twentieth-century federal indeterminate
sentencing). See An Act to Parole United States Prisoners, ch. 387, §§ 2-10, 36
Stat. 819 (1910) (codified as amended at 18 U.S.C. §§ 4202-4208 (2000))
(repealed 1984).
37
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rehabilitated and could reenter society.41 Prisoners had to serve at
least one third of the nominal sentence, however, unless the judge
at the time of sentencing determined the offender was immediately
eligible for parole.42 Parole officers were viewed as experts who
would be able to make release decisions without succumbing to the
“politics of legislatures” or “the emotions of courtrooms.”43
Implicit to both systems was the ideal of individualized
sentencing.44 Thus, the judge and the parole officer exercised
broad discretion under this system.45
B. Sentencing Disparity and the Sentencing Reform Act of
1984
For over one hundred years prior to the adoption of the
Sentencing Reform Act, this system was in place.46 In the latter
half of the twentieth century, a growing discontent with this system
emerged.47 Beginning in the late 1960s, reform of the criminal
sentencing system became a priority.48 A major reason for the
41

Jenia Iontcheva, Jury Sentencing As Democratic Practice, 89 VA. L.
REV. 311, 326 (2003) (discussing the professionalization of the law of
punishment).
42
See An Act to Parole United States Prisoners, ch. 387, §§ 2-10, 36 Stat.
819 (1910) (codified as amended at 18 U.S.C. §§ 4202-4208 (2000)) (repealed
1984).
43
STITH & CABRANES, supra note 28, at 21.
44
Williams, 337 U.S. at 247. Justice Black explained in 1949 that the
“prevalent modern philosophy of penology [is] that the punishment should fit
the offender and not merely the crime. The belief no longer prevails that every
offense in a like legal category calls for an identical punishment without regard
to the past life and habits of a particular offender.” Id.
45
Mistretta, 488 U.S. at 363.
46
Nagel, supra note 25, at 894.
47
S. REP. NO. 98-225, at 38 (1983).
48
Kenneth R. Feinberg, Federal Criminal Sentencing Reform: Congress
and the United States Sentencing Commission, 28 WAKE FOREST L. REV. 291,
294-95 (1993) (discussing the background of reform leading to the enactment of
the Sentencing Reform Act of 1984). Prior to this point, reform efforts focused
on revision of the substantive criminal law and criminal procedure. STITH &
CABRANES, supra note 28, at 27-29. The American Law Institute reformed the
substantive criminal law when it drafted the Model Penal Code in 1962. Id. at
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discontent with the rehabilitative model was its subjectivity, in that
it led to widespread sentencing disparity.49 One problem was the
difficulty in determining whether or when a prisoner was
rehabilitated.50 Another was that individual judges, absent statutory
guidance, applied their own notions of the purposes of
sentencing.51 Sentencing disparity, Congress recognized,
contradicts notions of fairness and certainty.52 For example, as of
1983, “the average federal sentence for bank robbery was eleven
years, but in the northern district of Illinois it was only five and
one-half years.”53 Congress deemed that parole officers and judges
29. During the 1960s, the Supreme Court implemented a variety of new
procedural restraints. Id. at 27 & 205 n.111. In addition, Congress established
the National Commission on Reform of Federal Criminal Laws (the “Brown
Commission”) to propose a revision of federal criminal provisions. Feinberg,
supra, at 294. One commentator noted that “by proposing consistent, rational,
and fair classification of crimes, both efforts [the Model Penal Code and the
Brown Commission] paved the way for bolder, more comprehensive, sentencing
reform.” Id.
49
S. REP. NO. 98-225, at 38 (1983). Congress explained:
One offender may receive a sentence of probation, while another—
convicted of the very same crime and possessing a comparable criminal
history—may be sentenced to a lengthy term of imprisonment. Even
two such offenders who are sentenced to terms of imprisonment for
similar offenses may receive widely differing prison release dates; one
may be sentenced to a relatively short term and be released after
serving most of the sentence, while the other may be sentenced to a
relatively long term but be denied parole indefinitely.
Id.
50

Id.
Id.
52
Id.
53
S. REP. NO. 98-225, at 41 (1983). A study was performed for the
Department of Justice in which:
208 active federal judges specified the sentences they would impose in
16 hypothetical cases, 8 bank robbery cases, and 8 fraud cases. In only
3 of the 16 cases was there a unanimous agreement to impose a prison
term. Even where most judges agreed that a prison term was
appropriate, there was a substantial variation in the lengths of prison
terms recommended. In one fraud case in which the mean prison term
was 8.5 years, the longest term was life in prison. In another case the
51
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were responsible for sentencing disparity.54
The widespread sentencing disparity stemming from discretion
in the criminal system led to increasing criticism from academic
circles and the political left during this period.55 The most
powerful voice for reform of judicial sentencing discretion came
from Judge Marvin E. Frankel, who served as a United States
District Judge in New York City.56 Judge Frankel wrote a book
describing the unchecked sentencing authority of judges as
“terrifying and intolerable for a society that professes devotion to
rule of law” and professed the view that “arbitrary cruelties [were]
perpetrated daily.”57 He called for the creation of an administrative
mean prison term was 1.1 years, yet the longest prison term
recommended was 15 years.
Id. at 44 (footnote omitted).
54
S. REP. NO. 98-225, at 38 (1983). The Senate Report observed:
These disparities, whether they occur at the time of the initial
sentencing or at the parole stage, can be traced directly to the unfettered
discretion the law confers on those judges and parole authorities
responsible for imposing and implementing the sentence. This
sweeping discretion flows from the lack of any statutory guidance or
review procedures to which courts and parole boards might look.
Id. The SRA abolished parole. U.S. SENTENCING GUIDELINES MANUAL ch. 1, pt.
A, introductory cmt. (2003). The introduction to the Guidelines noted that “[t]he
Act requires the offender to serve virtually all of any prison sentence imposed,
for it abolishes parole and substantially restructures good behavior adjustments.”
Id.
55
See STITH & CABRANES, supra note 28, at 33-34. For example, Professor
Kenneth Culp Davis of the University of Chicago Law School examined the
discretionary authority of a wide variety of actors in the criminal sentencing
scheme, including police, prosecutors, judges, and parole officials. Id. at 33. See
KENNETH CULP DAVIS, DISCRETIONARY JUSTICE: A PRELIMINARY INQUIRY. The
American Friends Service Committee, a Quaker organization devoted to service,
development, social justice, and peace programs throughout the world, called for
limits on judicial discretion and adoption of determinate sentencing. STITH &
CABRANES, supra note 28, at 34. See AM. FRIENDS SERV. COMM., STRUGGLE
FOR JUSTICE. A REPORT ON CRIME AND PUNISHMENT IN AMERICA, PREPARED
FOR THE AMERICAN FRIENDS SERVICE COMMITTEE (1971).
56
STITH & CABRANES, supra note 28, at 35.
57
Id. at 35-36 (quoting MARVIN E. FRANKEL, CRIMINAL SENTENCES: LAW
WITHOUT ORDER).
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sentencing commission with the purpose of creating “binding
guides” on federal courts.58 Judge Frankel’s reform proposals were
taken up by Senator Edward M. Kennedy, a Democrat from
Massachusetts.59
In 1975, Senator Kennedy introduced legislation to establish a
Federal Sentencing Commission with the mandate of creating
sentencing guidelines to redress sentencing disparity.60 It was not
until nine years later that President Ronald Reagan signed the
Sentencing Reform Act of 1984.61 The passage of the Sentencing
Reform Act occurred in conjunction with a growing public fear of
crime and a determination by Congress and President Reagan to
“crack down” on criminals.62 The passage of the Sentencing
Reform Act made explicitly clear “the rejection of the
rehabilitative model and goals upon which past sentencing
decisions had been made, in favor of the new bases for sentencing
–to punish, to promote respect for the law, to deter, and to
incapacitate.”63 Thus, the rehabilitative model began its descent
from its position as the philosophical underpinning of criminal
sentencing.64
58

Id. at 36. A “detailed chart or calculus [would] be used . . . in weighing
the many elements that go into a sentence . . . that would include, wherever
possible, some form of numerical or other objective grading.” Id.
59
Kate Stith & Steve Y. Koh, The Politics of Sentencing Reform: The
Legislative History of the Federal Sentencing Guidelines, 28 WAKE FOREST L.
REV. 223, 223 (1993) (discussing the legislative history of the Sentencing
Reform Act of 1984).
60
Id. at 224-25.
61
Id. (analyzing the legislative history and political compromises which
ultimately led to the enactment of the Sentencing Reform Act of 1984). See also
Feinberg, supra note 48, at 298-304. Beginning in 1975, Senator Kennedy
introduced versions of his reform bill in the next four Congresses before it was
passed in 1984. STITH & CABRANES, supra note 28, at 38 & 208 n.4.
62
See Stith & Koh, supra note 59, at 258-59, 262.
63
Nagel, supra note 25, at 928.
64
Developments in the Law–Alternative Punishments: Resistance and
Inroads, supra note 18, at 1969. It has been noted that “[w]hether because of a
failure in implementation or a deeper psychological shift in attitude towards
criminals in the wake of rising crime rates, the rehabilitative model went into
decline in the mid-1970s.” Id.
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II. JUDICIAL DISCRETION AND THE SENTENCING GUIDELINES
The creation of the new sentencing scheme begged the
question of what role judicial discretion would play under the
Guidelines. When it enacted the SRA, the main intent of Congress
with regard to judicial discretion was to ensure that judges had a
structure within which to operate while not abrogating their ability
to depart downward in appropriate cases: “The purpose of the
sentencing guidelines is to provide a structure for evaluating the
fairness and appropriateness of the sentence for an individual
offender, not to eliminate the thoughtful imposition of
individualized sentences.”65 The Supreme Court has also
emphasized the uniquely valuable role of the Judicial Branch in
criminal sentencing.66 Perhaps one of the unintended consequences
of the Guidelines, however, is to increase the prosecutorial
discretion in the criminal sentencing system.
A. Congress Creates the United States Sentencing
Commission
Congress created the United States Sentencing Commission
under the Sentencing Reform Act of 1984.67 It established the
Commission “as an independent commission” located in the
Judicial Branch.68 The President appoints the Commission’s seven
voting members by and with the advice and consent of the
Senate.69 At the time of its creation, the Commission was
composed of “at least three” federal judges recommended to the
President by the Judicial Conference of the United States.70 The
65

S. REP. NO. 98-225, at 52 (1983).
See Mistretta v. United States, 488 U.S. 361, 407 (1989) (explaining that
judicial contribution to sentencing is appropriate because of the “experience and
expertise” of that branch).
67
Sentencing Reform Act of 1984, Pub. L. No. 98-473, 98 Stat. 1987
(codified as amended in scattered sections of 18 U.S.C. and 28 U.S.C.).
68
28 U.S.C. § 991(a) (2004).
69
Id.
70
28 U.S.C. § 991(a) (1984). Under the provisions of the PROTECT Act,
the composition of the Sentencing Commission is now limited to “not more than
66
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SRA transferred much of the sentencing authority previously
exercised by the judiciary to the Sentencing Commission.71 Even
though Congress delegated broad authority to the Commission to
create the Sentencing Guidelines, it provided detailed instructions
with regard to the rationalization of the sentencing process.72
Congress authorized the Sentencing Commission to establish
sentencing policies and practices for the federal criminal justice
system.73 The SRA established that the purposes of the sentence
imposed were to (1) reflect the seriousness of the offense, to
promote respect for the law, and to provide just punishment for the
offense; (2) to afford adequate deterrence to criminal conduct; (3)
to protect the public from further crimes of the defendant; and (4)
to provide the defendant with needed educational or vocational
training, medical care, or other correctional treatment in the most
effective manner.74 These purposes respectively are retribution,

three” federal judges. PROTECT Act, Pub. L. No. 108-2, § 401(n)(1), 117 Stat.
650 (2003) (codified at 28 U.S.C. § 991(a)).
71
Powell & Cimino, supra note 40, at 380.
72
U.S. SENTENCING GUIDELINES MANUAL ch. 1, pt. A, introductory cmt.
(2003).
73
28 U.S.C. § 991(b)(1) (2001). The Sentencing Reform Act of 1984
states:
The purposes of the United States Sentencing Commission are to—(1)
establish sentencing policies and practices for the Federal criminal
justice system that—(A) assure the meeting of the purposes of
sentencing as set forth in [the Act]; (B) provide certainty and fairness in
meeting the purposes of sentencing, avoiding unwarranted sentencing
disparities among defendants with similar records who have been found
guilty of similar criminal conduct while maintaining sufficient
flexibility to permit individualized sentences when warranted by
mitigating or aggravating factors not taken into account in the
establishment of general sentencing practices; and (C) reflect, to the
extent practicable, advancement in knowledge of human behavior as it
relates to the criminal justice process; and (2) develop means of
measuring the degree to which the sentencing, penal, and correctional
practices are effective in meeting the purposes of sentencing as set forth
in [the Act].
Id.
74
18 U.S.C. § 3553(a)(2)(A)-(D) (2004).
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deterrence, incapacitation, and rehabilitation.75 The SRA required
judges to consider these purposes of sentencing when imposing a
sentence.76 In particular, Congress instructed the Sentencing
Commission to create categories of offense behavior and offender
characteristics.77 For example, an offense behavior category might
consist of “bank robbery/committed with a gun/$2500 taken,” and
an offender characteristic category might be an “offender with one
prior conviction not resulting in imprisonment.”78 Congress
required the Commission to prescribe guidelines ranges that
specify an appropriate sentence for each class of convicted persons
determined by coordinating the offense behavior categories with
the offender characteristic categories.79
In addition, Congress instructed the Commission as to the form
and content of judicial discretion under the Guidelines.80 The SRA
provides that a court must impose a sentence within the applicable
guideline range unless “the court finds that there exists an
aggravating or mitigating circumstance of a kind, or to a degree,
not adequately taken into consideration by the Sentencing
Commission in formulating the guidelines that should result in a

75

Mark Osler, Must Have Got Lost: Traditional Sentencing Goals, The
False Trail Of Uniformity And Process, And The Way Back Home, 54 S.C. L.
REV. 649, 654 (2003) (describing the goals of criminal sentencing).
76
18 U.S.C. § 3553(a)(2)(A)-(D).
77
U.S. SENTENCING GUIDELINES MANUAL ch. 1, pt. A, introductory cmt.
(2003). The background commentary to the U.S. Sentencing Guidelines notes
that the Act “delegates to the Commission broad authority to review and
rationalize the federal sentencing process. The statute contains many detailed
instructions as to how this determination should be made, but the most important
of them instructs the Commission to create categories of offense behavior and
offender characteristics.” Id. See the editorial note of U.S. SENTENCING
GUIDELINES MANUAL ch. 1, pt. A, introductory cmt. (2003) for the original text
of the introduction to the Sentencing Guidelines, which this section cites.
78
U.S. SENTENCING GUIDELINES MANUAL ch. 1, pt. A, introductory cmt.
79
Id.
80
Id. The introduction to the Sentencing Guidelines noted that “[p]ursuant
to the Act, the sentencing court must select a sentence from within the guideline
range. If, however, a particular case presents atypical features, the Act allows
the court to depart from the guidelines and sentence outside the prescribed
range. In that case, the court must specify reasons for departure.” Id.
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sentence different from that prescribed.”81 Pursuant to this
approach, the introduction to the Sentencing Guidelines notes that
the Sentencing Commission “intends the sentencing courts to treat
each guideline as carving out a ‘heartland,’ a set of typical cases
embodying the conduct that each guideline describes.”82 If a case
falls outside the “heartland” of the applicable guidelines, the court
possesses the power to grant an upward or downward departure.83
The Sentencing Commission provided guidance to courts with
regard to the departure power by listing encouraged and
discouraged bases for departure.84 The Commission noted,
however, that it would be impossible to predict in advance all of
the bases for downward departures.85 Thus, the Guidelines provide
courts with residual authority to depart downward in appropriate
circumstances.86
Congress considered several different sentencing models to

81
82

18 U.S.C. § 3553(b) (2003).
U.S. SENTENCING GUIDELINES MANUAL ch. 1, pt. A, introductory cmt.

(2002).
83

Id. The Sentencing Guidelines note that “[w]hen a court finds an atypical
case, one to which a particular guideline linguistically applies but where conduct
significantly differs from the norm, the court may consider whether a departure
is warranted.” Id.
84
Koon v. United States, 518 U.S. 81, 94 (1996). For example, “[i]f the
victim’s wrongful conduct contributed significantly to provoking the offense
behavior, the court may reduce the sentence below the guideline range to reflect
the nature and circumstances of the offense.” U.S. SENTENCING GUIDELINES
MANUAL § 5K2.10 (2003). The Guidelines list several factors that the court
cannot take into account as grounds for departure. U.S. SENTENCING
GUIDELINES MANUAL ch. 1, pt. A, introductory cmt. (2002). For example,
grounds that are not relevant in the determination of a sentence are race, sex,
national origin, creed, religion, and socio-economic status. U.S. SENTENCING
GUIDELINES MANUAL § 5H1.10 (2003).
85
U.S. SENTENCING GUIDELINES MANUAL § 5K2.0 (2002). “Circumstances
that may warrant departure from the guideline range pursuant to this provision
cannot, by their very nature, be comprehensively listed and analyzed in advance.
The decision as to whether and to what extent departure is warranted rests with
the sentencing court on a case-specific basis.” Id.
86
Alan Vinegrad, The New Federal Sentencing Law, 15 FED. SENT. R. 310
(Vera Inst. Just.) (June 2003), at 2003 WL 22208841.
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guide the Sentencing Commission in formulating the Guidelines.87
At one end of the spectrum, Congress considered making the
sentencing guidelines advisory only.88 At the other end, Congress
considered a strict determinate sentencing model that would
virtually remove judicial discretion.89 Ultimately, Congress
directed the Sentencing Commission to adopt a “mandatory
guideline system” because it would be “successful in reducing
sentence disparities while retaining the flexibility needed to adjust
for unanticipated factors arising in a particular case.”90 Even
though the creation of federal sentencing guidelines reduced
judicial discretion, Congress continued to view such discretion as a
fundamental component of a viable sentencing scheme.91
B. The Supreme Court and the Sentencing Guidelines
In 1989, the Supreme Court upheld the constitutionality of the
SRA in Mistretta v. United States.92 The petitioner, who was
convicted of selling cocaine, argued that Congress granted the
Commission excessive legislative discretion violating the
constitutional non-delegation doctrine and that the composition
and location of the Commission violated separation of powers
principles.93 The Court upheld the SRA’s delegation of authority to
the Sentencing Commission to establish sentencing policy because
the SRA set forth sufficient policies and standards to guide the
Commission’s formulation of the Guidelines.94
87

United States v. Mistretta, 488 U.S. 361, 367 (1989).
Id.
89
Id.
90
Id.
91
S. REP. NO. 98-225, at 51 (1983). “The sentencing guidelines system will
not remove all of the judge’s sentencing discretion. Instead, it will guide the
judge in making his decision on the appropriate sentence.” Id.
92
Mistretta v. United States, 488 U.S. 361, 410 (1989). Petitioner and
another were indicted in the United States District Court for the Western District
of Missouri on three counts in a cocaine sale. Id. at 370.
93
Id. at 370.
94
Id. at 379. See 28 U.S.C. § 994(a) (2001) for the SRA text delegating
authority to the Commission. See Mistretta, 488 U.S. at 371-79 for the Court’s
entire analysis of Mistretta’s delegation argument.
88
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The Court then turned to Mistretta’s separation of powers
argument.95 The Court began its analysis by affirming that the
principle of separated powers is essential to the maintenance of
governmental structure.96 The Court observed that the system of
checked power, contained within the separation of powers
principle, provides security against the tendency of each of the
separate Branches to aggrandize power at the expense of the
others.97 The practical application is that “provisions of law that
either accrete to a single Branch powers more appropriately
diffused among separate Branches or that undermine the authority
and independence of one or another coordinate Branch,” violate
separation of powers principles.98 The Court observed that
Congress’ creation of the Sentencing Commission was
constitutional provided that Congress had not vested powers in the
Commission that are “more appropriately performed by the other
Branches” or “that undermine the integrity of the Judiciary.”99
The petitioner argued that the SRA violated both of these
constitutional principles because the SRA required individual
95

Mistretta, 488 U.S. at 380.
Id. at 380. The Court wrote that it has “consistently given voice to, and
has reaffirmed, the central judgment of the Framers of the Constitution that,
within our political scheme, the separation of governmental powers into three
coordinate Branches is essential to the preservation of liberty.” Id. The Court
further noted that the “Framers did not require—and indeed rejected—the notion
that the three Branches must be entirely separate and distinct.” Id. Indeed, James
Madison defended the position of the Framers that the three Branches should not
be hermetically sealed by observing that separation of powers “d[oes] not mean
that these [three] departments have no partial agency in, or no controul over the
acts of each other,” but rather “that where the whole power of one department is
exercised by the same hands which possess the whole power of another
department, the fundamental principles of a free constitution are subverted.”
THE FEDERALIST NO. 47, at 251 (James Madison) (George W. Carey & James
McClellan eds., 2001).
97
Mistretta, 488 U.S. at 381-82. The Court observed that “this concern of
encroachment and aggrandizement . . . has animated our separation-of-powers
jurisprudence and aroused our vigilance against the ‘hydraulic pressure inherent
within each of the separate Branches to exceed the outer limits of its power.’”
Id. at 382 (citations omitted).
98
Id. at 382.
99
Id. at 385.
96
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Article III judges to exercise legislative authority through the
creation of sentencing rules and eroded the integrity and
independence of the Judiciary by requiring Article III judges to sit
on the Commission.100 With regard to Mistretta’s first argument,
the Court held that there was no per se rule against judicial
rulemaking.101 Congress may delegate nonadjudicatory functions
to the Judicial Branch that do not encroach upon the powers of
another Branch and comport to the central mission of the
Judiciary.102 Indeed, the Court suggested that the rulemaking duties
of the Sentencing Commission were particularly appropriate for
the Judicial Branch.103 The Court likened the role of the
100

Id. at 383-84. With regard to the first claim, Petitioner specifically
argued that the SRA unconstitutionally required the Judicial Branch to exercise
not only judicial authority but legislative authority in the creation of sentencing
policy. Id. at 383. Petitioner argued that “rulemaking authority” may be
exercised by Congress or delegated by Congress to the Executive, but may not
be delegated or exercised by the Judicial Branch. Id. Petitioner’s second claim
specifically argued that Congress threatened the independence of the Judiciary
by requiring that the judges on the Commission share their authority with nonjudges and by giving the President appointment and removal power over the
Commission’s members. Id. at 384. Petitioner argued further that “Congress,
consistent with the separation of powers, may not upset the balance among the
Branches by co-opting federal judges into the quintessentially political work of
establishing sentencing guidelines, by subjecting those judges to the political
whims of the Chief Executive, and by forcing judges to share their power with
nonjudges.” Id. at 384.
101
Id. at 386. The Court noted that “we specifically have held that
Congress, in some circumstances, may confer rulemaking authority on the
Judicial Branch.” Id. See Sibbach v. Wilson & Co., 312 U.S. 1, 9 (1941) (in
which the Court declared that Congress has power to “regulate the practice and
procedure of federal courts, and may exercise that power by delegating to this or
other federal courts authority to make rules not inconsistent with the statutes or
Constitution of the United States”).
102
Id. at 388. The Court noted that, by established practice, it had
recognized Congress’ power to create entities, such as the Judicial Conference
of the United States, comprised of judges and non-judges, which do not exercise
judicial power in the constitutional sense of deciding cases and controversies,
but share the common purpose of providing for the fulfillment of responsibilities
that are properly the province of the Judiciary. Id. at 388-89.
103
Id. at 380-90. The Court stated:
Thus, although the judicial power of the United States is limited by
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Commission in promulgating the Guidelines to the accepted role of
the Supreme Court in establishing rules of civil and criminal
procedure under various enabling Acts.104 Thus, the Court upheld
the location of the Commission in the Judicial Branch.105
The Court also upheld the composition of the Sentencing
Commission.106 The Court determined that the SRA did not
undermine the integrity of the Judicial Branch by mandating that
the Commission contain “at least three” federal judges because the
SRA does not conscript judges to serve on the Commission107 and
the Constitution does not prevent Article III judges from
participating in certain extrajudicial activities such as serving on
express provision of Article III to “Cases” and “Controversies,” we
have never held, and have clearly disavowed in practice, that the
Constitution prohibits Congress from assigning to courts or auxiliary
bodies within the Judicial Branch administrative or rulemaking duties
that, in the words of Chief Justice Marshall, are “necessary and
proper . . . for carrying into execution all the judgments which the
judicial department has power to pronounce.” Because of their close
relation to the central mission of the Judicial Branch, such extrajudicial
activities are consonant with the integrity of the Branch and are not
more appropriate for another Branch.
Id. (citations omitted) (emphasis added).
104
Id. at 391. The Court noted: “Such guidelines, like the Federal Rules of
Criminal and Civil Procedure, are court rules—rules, to paraphrase Chief Justice
Marshall’s language in Wayman, for carrying into execution judgments that the
Judiciary has the power to pronounce.” Id. Petitioner argued in response that the
analogy between the Guidelines and the rules of procedure is flawed because
creating sentencing policy is substantive in nature. Id. at 392. The Court
responded that separation of powers analysis does not turn on the labeling of an
activity but rather on the “unique aspects of the congressional plan at issue and
its practical consequences in light of the larger concerns that underlie Article
III.” Id. at 393. First, the Court explained that because Congress vested the
power to create sentencing guidelines in an independent agency, rather than a
court, Congress did not combine legislative and judicial power within the
Judicial Branch. Id. at 394. Second, locating the Sentencing Commission in the
Judicial Branch did not inappropriately accumulate power in that Branch
because prior to the passage of the Act, the Judicial Branch “decided precisely
the questions assigned to the Commission.” Mistretta, 488 U.S. at 395.
105
Mistretta, 488 U.S. at 395.
106
Id. at 397-412.
107
Id. at 405-06.
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the Commission.108 The Court affirmed that the Judiciary’s
involvement in the “political work” of the Commission would not
undermine public confidence in the disinterestedness of the
Judicial Branch because “[j]udicial contribution to the enterprise of
creating rules to limit the discretion of sentencing judges does not
enlist the resources or reputation of the Judicial Branch in either
the legislative business of determining what conduct should be
criminalized or the executive business of enforcing the law.”109
Indeed, the Court affirmed the importance of having a “significant
judicial voice” on the Commission.110 Finally, the Court held that
the President’s removal power does not threaten judicial
independence because a federal judge, absent impeachment, would
continue to have tenure under the “good behavior” provision of the
Constitution.111 Thus, the Supreme Court held that Congress
neither unconstitutionally delegated legislative power to the
Sentencing Commission nor violated the separation of powers
doctrine.112
Issues surrounding the SRA reached the Court again in Koon v.
United States.113 The Supreme Court explicitly approved the
“heartland” approach contained in the Sentencing Guidelines and
the ability of judges to depart on non-specified grounds.114 Koon
concerned the prosecution of the Los Angeles Police Department
officers who were sentenced to thirty months imprisonment for
beating Rodney King.115 The officers appealed their convictions

108

Id. at 404.
Id. at 407.
110
Id. at 408.
111
Id. at 410. See U.S. CONST. art. III, §1.
112
Mistretta v. United States, 488 U.S. 361, 412 (1989).
113
518 U.S. 81 (1996).
114
Vinegrad, supra note 86. See supra text accompanying notes 82-83
(discussing the “heartland” approach).
115
Koon, 518 U.S. at 86-90. The District Court departed downward eight
levels. Id. at 85. The Court of Appeals for the Ninth Circuit rejected the District
Court’s rulings, and, over the published objection of nine of its judges, declined
to rehear the case en banc. Id. The Supreme Court granted certiorari to
determine the appropriate standards of appellate review of a district court’s
decision to depart from the Guidelines. Id.
109
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and the Government appealed the sentences.116 The Court observed
that district judges must impose a sentence within the guideline
range if the case is an “ordinary” one.117 While directing
sentencing courts to bear in mind the Commission’s expectations
that departures on non-specified grounds will be “highly
infrequent,” the Court affirmed the ability of judges to depart
outside the heartland in appropriate circumstances.118
In addition, the Court addressed the appropriate standard of
review in departure cases.119 The SRA established appellate review
in criminal sentencing.120 Prior to Koon, the SRA directed
appellate courts to accept a sentencing judge’s findings of fact
unless they were “clearly erroneous” and to give “due deference”
to the judge’s application of the Guidelines to the facts.121 The
Sentencing Commission put in place appellate mechanisms to
provide recourse to the defendant for an upward departure or to the

116

Id.
Id. at 92.
118
Id. at 96. The Supreme Court explained that a sentencing court
considering a downward departure should ask four questions:
1) What features of this case, potentially, take it outside the Guidelines’
“heartland” and make of it a special, or unusual, case? 2) Has the
Commission forbidden departures based on those features? 3) If not,
has the Commission encouraged departures based on those features? 4)
If not, has the Commission discouraged departures based on those
features?
Id. at 95.
119
Id. at 96.
120
Michael Goldsmith & Marcus Porter, Lake Wobegon and the U.S.
Sentencing Guidelines: The Problem of Disparate Departures, 69 GEO. WASH.
L. REV. 57, 66 (2000) (discussing appellate review of district court departure
decisions).
121
18 U.S.C. § 3742(e) (1995).
The court of appeals shall give due regard to the opportunity of the
district court to judge the credibility of the witnesses, and shall accept
the findings of fact of the district court unless they are clearly
erroneous and . . . shall give due deference to the district court’s
application of the guidelines to the facts.
Id.
117
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government for a downward departure.122 It did not, however,
articulate the standard of review.123 Subsequently, in Koon, the
Supreme Court determined that the appellate court should not
review the departure decision de novo, but rather should apply the
abuse of discretion standard.124 The Court noted that the text of the
SRA reveals congressional intent that district courts retain much of
their traditional sentencing discretion.125 Additionally, in 1988
Congress amended the Guidelines to further emphasize the unique
position of the district judge in determining the appropriate
sentence.126 The language of the 1988 amendment imposed the
requirement that the courts of appeals “give due deference to the
district court’s application of the guidelines to the facts.”127
C. Downward Departures
Departures afford a method to avoid mechanical application of
the Sentencing Guidelines in appropriate circumstances.128 United
States v. Vanleer provides an example of a case in which
mechanical application of the Guidelines would have resulted in an

122

U.S. SENTENCING GUIDELINES MANUAL ch. 1, pt. A, introductory cmt.
(2002). “If the court sentences within the guideline range, an appellate court
may review the sentence to determine whether the guidelines were correctly
applied. If the court departs from the guideline range, an appellate court may
review the reasonableness of the departure.” Id.
123
Id. See also 18 U.S.C. § 3742(e).
124
Koon, 518 U.S. at 91.
125
Id. at 97. See supra notes 80-85 and accompanying text.
126
Koon, 518 U.S. at 97. See 18 U.S.C. § 3742 (1988).
127
Koon, 518 U.S. at 97. After all, the Senate Report stated at the time of
the creation of the Guidelines that “[t]he sentencing provisions of the reported
bill are designed to preserve the concept that the discretion of a sentencing judge
has a proper place in sentencing and should not be displaced by the discretion of
an appellate court.” S. REP. NO. 98-225, at 150 (1983).
128
S. REP. NO. 98-225, at 51-52 (1983). The Senate Report noted that
“[t]he committee does not intend that the guidelines be imposed in a mechanistic
fashion. It believes that the sentencing judge has an obligation to consider all the
relevant factors in a case and to impose a sentence outside the guidelines in an
appropriate case.” Id. at 52.
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excessive sentence.129 The defendant in that case had a history of
non-violent criminal offenses related to his use of illegal drugs and
had served time in prison for forgery.130 Prior to becoming a
convicted felon, the defendant had given his shotgun to a friend.131
Following his release from prison, the defendant needed money
and took the shotgun to a pawn shop.132 During the transaction, he
gave the sales clerk his correct name, address, and fingerprint to
verify his identity.133 About one month later, a police officer
conducted a record check and determined that the defendant was a
convicted felon.134 The defendant pled guilty to being a felon in
possession of a firearm.135 The appropriate sentencing range for
this crime was 30 to 37 months.136 Vanleer requested a downward
departure.137 The court explained that the basis for the downward
departure was that the crime did not “threaten the harm or evil”
intended to be prevented by the statute.138 In granting the
downward departure, the deciding judge affirmed that
“departures—both downward and upward—are a critical
129

270 F. Supp. 2d 1318 (D. Utah 2003).
Id. at 1319.
131
Id.
132
Id.
133
Id.
134
Id.
135
Vanleer, 270 F. Supp. 2d at 1319.
136
Id.
137
Id.
138
Id. The Guidelines explain:
[C]onduct may not cause or threaten the harm or evil sought to be
prevented by the law proscribing the offense at issue. For example,
where a war veteran possessed a machine gun or grenade as a trophy,
or a school teacher possessed controlled substances for display in a
drug education program, a reduced sentence might be warranted.
U.S. SENTENCING GUIDELINES MANUAL § 5K2.11 (2003). Here, the harm or evil
the law sought to prevent was violent crimes leading to personal injury or death.
VanLeer, 270 F. Supp. 2d at 1326. The defendant’s conduct naturally did not
threaten this because, in the words of the court, “VanLeer briefly possessed the
gun only because he intended to dispose of the gun . . . . When a felon acts
illegally to get rid of a firearm, that criminal offense is simply less culpable than
when a felon continually possesses a firearm.” Id. at 1326.
130
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component of the sentencing guideline scheme.”139 VanLeer was
merely attempting to get rid of his gun to pay his rent so it would
have been an unjust result for Vanleer to serve a full sentence.140
In addition, departures contribute to the development of the
Guidelines by providing feedback to the Commission on the way
in which courts are applying the Guidelines.141 Congress created a
duty on the part of the Sentencing Commission to periodically
review and revise the Guidelines.142 The appropriate judge or
139

Id. at 1320.
Id. at 1326-27.
141
U.S. SENTENCING GUIDELINES MANUAL ch. 1, pt. A, introductory cmt.
(2002). The Sentencing Commission notes that:
First, it is difficult to prescribe a single set of guidelines that
encompasses the vast range of human conduct potentially relevant to a
sentencing decision. The Commission also recognizes that the initial set
of guidelines need not do so. The Commission is a permanent body,
empowered by law to write and rewrite guidelines, with progressive
changes, over many years. By monitoring when courts depart from the
guidelines and by analyzing their stated reasons for doing so and court
decisions with references thereto, the Commission, over time, will be
able to refine the guidelines to specify more precisely when departures
should and should not be permitted.
Id. One commentator noted that “[a]ccording to reformers, an articulation and
review of the reasons for deviating from the guidelines’ presumptive sentences
would provide meaningful feedback for the continuous evolution of sentencing
law and policy within the guidelines system.” Douglas A. Berman, Balanced
and Purposeful Departures: Fixing a Jurisprudence that Undermines the
Federal Sentencing Guidelines, 76 NOTRE DAME L. REV. 21, 34 (2000)
(discussing departure jurisprudence under the Federal Sentencing Guidelines).
Alfred P. Carlton, Jr., the President of the American Bar Association, noted that
“the departure power is a means of providing feedback from judges to the
Sentencing Commission and Congress. By studying departure patterns, the
Commission can identify those guideline rules that judges are consistently
finding to be inappropriate for certain classes of defendants.” Letter from Alfred
P. Carlton, Jr., President of the American Bar Association to Senator Orrin G.
Hatch, (Apr. 1, 2003), available at http://www.nacdl.org/departures.
142
28 U.S.C. § 994(o) (2004). The Commission is responsible for:
(a) Collecting systematically the data obtained from studies, research,
and the empirical experience of public and private agencies concerning
the sentencing process; (b) publishing data concerning the sentencing
process; (c) collecting systematically and disseminating information
140
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judicial officer is required to submit to the Commission a report.143
The Commission uses the report to compile data files on federal
sentencing practices to inform the decision-making process of
amendments to the Guidelines.144 The result of the compilation
process is that if particular portions of the Sentencing Guidelines
are causing unjust results or failing to reflect changes in views on
punishment of specific crimes, then the Sentencing Commission
must adjust the Guidelines accordingly.145 This review process
involves consulting with authorities and representatives of the
Federal criminal justice system and recommending to Congress
modifications of the Guidelines for which an adjustment appears

concerning sentences actually imposed, and the relationship of such
sentences to the statutory purposes of sentencing set forth in [the
Sentencing Reform Act]; (d) collecting systematically and
disseminating information regarding effectiveness of sentences
imposed; and, (e) maintaining and making available for public
inspection a record of the final vote of each member on any action
taken by it.
Public Access to Sentencing Commission Documents and Data, 54 Fed. Reg.
51279, 51279-80 (Dec. 13, 1989) (citations omitted).
143
28 U.S.C. § 994(w) (amended by Pub.L. 108-21, § 401(h)). Subsection
(w) formerly read:
The appropriate judge or officer shall submit to the Commission in
connection with each sentence imposed (other than a sentence imposed
for a petty offense, as defined in title 18, for which there is no
applicable sentencing guideline) a written report of the sentence, the
offense for which it is imposed, the age, race, and sex of the offender,
information regarding factors made relevant by the guidelines, and such
other information as the Commission finds appropriate. The
Commission shall submit to Congress at least annually an analysis of
these reports and any recommendations for legislation that the
Commission concludes is warranted by that analysis.
Id.
144
Charles Loeffler, An Overview of U.S. Sentencing Commission Data, 16
FED. SENT. R. 14 (Vera Inst. Just.) (Oct. 2003), at 1, available at 2003 WL
23269265.
145
28 U.S.C. § 991(b)(1)(C) (2004). The purposes of the United States
Sentencing Commission are to “reflect, to the extent practicable, advancement in
knowledge of human behavior as it relates to the criminal justice process.” Id.
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appropriate.146
D. Federal Prosecutors and the Sentencing Guidelines
While the Sentencing Guidelines served to limit discretion
exercised by judges, they transferred power over the sentencing
system to the Executive.147 The federal prosecutor determines the
charges against an offender, which directly impacts the sentencing
range applied to the offender’s crime.148 The transfer of power to
the federal prosecutor is evident in the relevant conduct and
departure provisions of the Sentencing Guidelines.149 Under the
Guidelines, the “relevant conduct” provision provides for the
consideration in sentencing of alleged offender-conduct related to
the offense, but not presented to the jury under the beyond a
reasonable doubt standard.150 The decision whether to raise the
146

28 U.S.C. § 994(r) (2004). The authorities involved in the consultation
include the United States Probation System, the Bureau of Prisons, the Judicial
Conference of the United States, the Criminal Division of the United States
Department of Justice, and a representative of the Federal Public Defenders. 28
U.S.C. § 994(o).
147
Powell & Cimino, supra note 40, at 373.
148
Gerald W. Heaney, The Reality of Guidelines Sentencing, 28 AM. CRIM.
L. REV. 161, 190 (1991) (noting that “[n]ot only does [the prosecutor] determine
who should be charged and what the charges should be, but the information that
he controls largely determines the time to be served by the offender.”).
149
Powell & Cimino, supra note 40, at 384-95. Two commentators noted
that “[p]erhaps nowhere in the Sentencing Guidelines is the discretion of the
prosecutor, and the opportunity to abuse that discretion, more visible than in
Section 1B1.3 of the Sentencing Guidelines, innocently entitled ‘Relevant
Conduct (Factors that Determine the Guideline Range).’” Id. at 384.
150
U.S. SENTENCING GUIDELINES MANUAL § 1B1.3 (2003).
Relevant Conduct (Factors that Determine the Guideline Range) (a)
Chapters Two (Offense Conduct) and Three (Adjustments). Unless
otherwise specified, (i) the base offense level where the guideline
specifies more than one base offense level, (ii) specific offense
characteristics and (iii) cross references in Chapter Two, and (iv)
adjustments in Chapter Three, shall be determined on the basis of the
following: (1) (A) all acts and omissions committed, aided, abetted,
counseled, commanded, induced, procured, or willfully caused by the
defendant; and (B) in the case of a jointly undertaken criminal activity
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relevant conduct of an offender at sentencing is within the sole
discretion of the prosecutor.151 The federal prosecutor retains the
discretion to indict and charge the most readily provable offense
and introduce the remaining charges at the sentencing hearing in
which there are lower standards of admissibility and proof.152
(a criminal plan, scheme, endeavor, or enterprise undertaken by the
defendant in concert with others, whether or not charged as a
conspiracy), all reasonably foreseeable acts and omissions of others in
furtherance of the jointly undertaken criminal activity, that occurred
during the commission of the offense of conviction, in preparation for
that offense, or in the course of attempting to avoid detection or
responsibility for that offense; (2) solely with respect to offenses of a
character for which §3D1.2(d) would require grouping of multiple
counts, all acts and omissions described in subdivisions (1)(A) and
(1)(B) above that were part of the same course of conduct or common
scheme or plan as the offense of conviction; (3) all harm that resulted
from the acts and omissions specified in subsections (a)(1) and (a)(2)
above, and all harm that was the object of such acts and omissions; and
(4) any other information specified in the applicable guideline. (b)
Chapters Four (Criminal History and Criminal Livelihood) and Five
(Determining the Sentence). Factors in Chapters Four and Five that
establish the guideline range shall be determined on the basis of the
conduct and information specified in the respective guidelines.
Id. One commentator noted that “[i]n jury conviction cases, the ‘relevant
conduct’ standard allows the AUSA to introduce evidence of another crime at
the sentencing stage that was withheld from trial because the AUSA could not
prove it ‘beyond a reasonable doubt.’” Daniel J. Freed, Federal Sentencing in
the Wake of Guidelines: Unacceptable Limits on the Discretion of Sentencers,
101 YALE L.J. 1681, 1714 (1992) (discussing the background of the relevant
conduct provision under the Guidelines).
151
Powell & Cimino, supra note 40, at 389.
152
Id. at 388-89. U.S. v. Ebbole illustrates the unjust consequences that can
result from this system. See United States v. Ebbole, 917 F.2d 1495 (7th Cir.
1990). There, the defendant was sentenced to seven years and eight months in
federal prison after pleading guilty to distributing a gram of cocaine to an
undercover police officer. Id. at 1495. The plaintiff’s presentence report
contained evidence that he had purchased 1.7 kilograms of cocaine in the time
period surrounding the encounter with the undercover police officer. Id. The
court noted that had the report contained only the quantities that the plaintiff
pled guilty to distributing then the sentencing range would have been 27 to 33
months. Id. at 1495-96. Plaintiff argued that “due process requires that judges
have the discretion to discount penalties imposed for uncharged conduct because
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The departure provisions of the Guidelines have also enhanced
prosecutorial discretion.153 The Sentencing Guidelines provide that
the court may depart from the Guidelines upon motion of the
government stating that the defendant has provided substantial
assistance in the investigation or prosecution of another person
who has committed an offense.154 Although the sentencing judge
retains final authority to impose the departure, the judge may
exercise this power only with prosecutorial approval.155 It is within
prosecutorial discretion, therefore, to alter the sentence of an
offender by making a substantial assistance motion.156 Thus, the
Guidelines have enhanced the role of the federal prosecutor in
criminal sentencing.157
III. AMBER ALERT AND CONGRESS’ ENACTMENT OF THE FEENEY
AMENDMENT AND THE PROTECT ACT
As Congress has the power to determine the scope of judicial
discretion, the enactment of the Feeney Amendment raises the
question whether Congress is dissatisfied with the level of judicial
discretion currently exercised by federal judges. On the surface it
may appear so.158 Representative Feeney and the DOJ evaded a
the prosecution need establish such acts by only a preponderance of the evidence
presented for sentencing purposes.” Id. at 1496. The court held that application
of the relevant conduct provision did not deny defendant but that the relevant
conduct provision of the Guidelines invites the prosecutor to indict for a less
serious offense and then expand them at sentencing. Id. at 1501. The court
further noted that in this case, the “United States Attorney’s office appears to
have accepted this dubious invitation.” Id.
153
Powell & Cimino, supra note 40, at 389-95.
154
U.S. SENTENCING GUIDELINES MANUAL § 5K1.1 (2001).
155
STITH & CABRANES, supra note 28, at 76.
156
Powell & Cimino, supra note 40, at 390.
157
Heaney, supra note 148, at 190.
158
How Will Judicial Discretion Change under the Feeney Amendment?,
N.Y.L.J., Feb. 23, 2004, at M12. Judge John S. Martin, of the Southern District
of New York, who resigned last year in protest over the Feeney Amendment,
observed:
Everybody talks about the Feeney Amendment, and they say, well, this
is what Congress wanted. Hogwash . . . . Because, if the Justice
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meaningful debate, however, on the underlying implications of
their measure to reduce judicial discretion by attaching it in a last
minute maneuver to the AMBER Plan, a widely supported
legislative effort to codify a successful system that works to
quickly locate kidnapped children.159
A. Congress and Amber Alert
In 1997, the AMBER (America’s Missing: Broadcast
Emergency Responses) Plan, a partnership between lawenforcement agencies and broadcasters to activate an urgent
bulletin in child-abduction cases, was created in response to the
kidnapping and murder of Amber Hagerman in Arlington,
Texas.160 In 2001, the National Center for Missing & Exploited
Department were so sure that this is what Congress wanted, why did
they use stealth tactic? Why didn’t they allow Congress to hold
hearings, and hold these issues up to the light of day, and say: “Is this a
problem?”
Id.
159

149 CONG. REC. S6708-01, 6712 (daily ed. May 20, 2003) (statement of
Sen. Kennedy). Senator Kennedy noted that “[b]ecause the Feeney Amendment
was introduced at the last possible moment, Congress was deprived of full and
balanced information on whether departure decisions are made in inappropriate
instances.” Id. In addition, Senator Kennedy observed:
[The Feeney Amendment] has nothing to do with protecting children,
and everything to do with handcuffing judges and eliminating fairness
in our federal sentencing system. Its provisions effectively strip Federal
judges of discretion to impose individualized sentences, and transform
the longstanding sentencing guidelines system into a mandatory
minimum sentencing system.
149 CONG. REC. S7528-01, 7531 (daily ed. June, 9, 2003) (statement of Sen.
Kennedy). Senator Leahy noted that “House Republicans saddled the bipartisan,
non-controversial AMBER Alert bill with numerous unrelated and ill- conceived
provisions, collectively known as the ‘Feeney Amendment’ . . . .” 149 CONG.
REC. S9115-02, 9115 (daily ed. July 9, 2003) (statement of Sen. Leahy).
160
Nat’l Ctr. for Missing and Exploited Children, About AMBER Plan, at
http://www.missingkids.com (last visited Mar. 6, 2004). In response to the
murder of Amber Hagerman, the Dallas/Fort Worth Association of Radio
Managers joined local law-enforcement agencies in northern Texas to develop a
warning system to quickly locate abducted children. Id. Once law enforcement
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Children (NCMEC) launched the AMBER Plan to assist localities
with creating their own emergency alert plan.161 Subsequently, a
series of high-profile kidnappings demonstrated the need for
legislative action in this area to encourage adoption of AMBER
Alert plans nationwide.162 As a result, the National Amber Alert
Network Act of 2002 was introduced in the Senate and House,
respectively as S. 2896 on September 3, 2002, and H.R. 5326 on
September 4, 2002.163
The main thrust of the National Amber Alert Network Act of
2002 was to create a national AMBER alert system to assist local
and state authorities in tracking kidnappers who attempt to cross
state lines.164 The bill authorized the Attorney General, in
cooperation with the Secretary of Transportation and the Chairman
authorities receive notification about an abducted child, they determine whether
the situation warrants an alert. Id. If it does, alert information is compiled
including descriptions and pictures of the missing child, the suspected abductor,
a suspected vehicle, and any other information available and valuable to
identifying the child and suspect. Id. The information is sent to designated radio
stations under the Emergency Alert System (EAS). Id. The radio stations send
the information to area radio and television stations where it is immediately
broadcast. Id. Some states also employ electronic highway billboards, typically
used to disseminate traffic information to drivers, to alert the public of abducted
children. Id.
161
Id.
162
148 CONG. REC. H7048-01, 52 (daily ed. Oct. 7, 2002) (statement of
Rep. Jackson-Lee). Representative Sheila Jackson-Lee (D-TX) stated that
throughout “the country we have seen a rash of children being abducted . . . .
Still, the vast majority of America’s communities have not established an Amber
Plan to protect our children. That is why it is critical that Congress moves to
build on the success of the AMBER Plan.” Id.
163
H.R. REP. NO. 107-723(I), at 90 n.1, 2 (2002). On September 3, 2002,
Senators Dianne Feinstein (D-CA) and Kay Hutchinson (R-TX) introduced S.
2896. Id. at n.2. On September 4, 2002, Representatives Martin Frost (D-TX)
and Jennifer Dunn (R-TX) introduced H.R. 5326, the companion bill in the
House of Representatives. Id. at n.1.
164
Id. at 89. Representative Royce (R-CA) stated that there “is no national
coordination . . . . With the recent expansion of the AMBER Alert Program, a
system is needed to ensure that neighboring states and communities will be able
to honor each other’s alerts when an abductor is traveling with the child to other
parts of the country.” 148 CONG. REC. NO. H7048-01, 7053 (daily ed. Oct. 7,
2002) (statement of Rep. Ed Royce).
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of the Federal Communications Commission (FCC), to appoint a
National AMBER Alert Coordinator to direct the Alert’s
communication network regarding abducted children.165 The bill
also created two federal grant programs to assist and encourage
states to implement the costly AMBER Alert system.166 S. 2896
quickly passed the Senate on September 10, 2002.167
H.R. 5326 stalled in the House, however, because House
Judiciary Committee Chairman F. James Sensenbrenner, Jr. (RWI) introduced his own legislation, H.R. 5422, which included the
provisions of H.R. 5326 but added several other measures.168
165

Patrick Leahy, An Amber Alert Nationl [sic] System, CONG. TESTIMONY,
Sept. 4, 2002, available at 2002 WL 25098327.
166
Id. The bill provided funding for statewide notification and
communication systems, including overhead electronic highway notification
boards, along highways. Id. In addition, it provided a grant program managed by
the Attorney General for the support of AMBER Alert communications plans
with law enforcement agencies and others in the community. Id.
167
H.R. REP. NO. 107-723(I), at 90 n.3.
168
News Advisory, U.S. House of Representatives Comm. on the Judiciary,
Sensenbrenner Introduces Comprehensive Child Abduction Prevention Bill
(Sept. 24, 2002), at http://www.house.gov/judiciary/news0924
02.htm. H.R. 5422 included H.R. 4679, providing judges with discretion to
permit supervision of released sex offenders for a maximum of life, which
passed the House by a vote of 409-3 but was blocked in the Senate. Id. It also
included H.R. 1877, adding new wiretap provisions relating to sexual crimes
against children, which passed the House by a vote of 396-11 but was blocked in
the Senate. Id. It also contained H.R. 4477, dealing with persons who travel to
foreign countries to engage in sexual activities with minors, which passed the
House by a vote of 418-8 but was blocked in the Senate. Id. H.R. 5422 also
included H.R. 2146, establishing mandatory life imprisonment for twiceconvicted child sex offenders, passing the House by a vote of 382-34 and
blocked in the Senate. Id. The concern of opponents of H.R. 5422 was that if the
Senate had refused to pass these controversial measures before, then the
AMBER Plan provisions would not be implemented because the Senate would
refuse to pass a bill saddled with the same provisions it had already refused in
the past. See 148 CONG. REC. H7048-01, 7051 (daily ed. Oct. 7, 2002)
(statement of Rep. Scott) (explaining that if “the Senate has not seen fit to take
any of them up because they do not have sufficient merit, now or in the last
three Congresses, why would we think the Senate would see more merit in them
with more new death penalties and additional mandatory minimums?”). Of
particular concern was that H.R. 5422 contained a “two strikes you’re out”
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Opponents of the extra provisions called for the enactment of a
clean Amber Alert bill.169 In reaction to the stalemate, President
Bush, on October 2, 2002, urged the Republican leadership in the
House to pass the AMBER Alert legislation, S. 2896, drafted by
provision which mandated life imprisonment if the offender had a prior sex
conviction in which a minor was the victim, unless the sentence of death was
imposed. Id. The “two strikes you’re out provision” was controversial because
of its broad definition of sexual activity, which included consensual sexual
activity between an 18-year old and his 14-year-old girlfriend. Id. Another
serious concern was the bill would have a disproportionate affect on Native
Americans because it only applied where there was federal jurisdiction. Id.
Additionally, victims may be reluctant to come forward to report sex crimes by
family members if the victim knows the offender will serve life without parole.
Id.
169
H.R. REP. NO. 107-723(I), at 89 (2002). Representatives John Conyers,
Jr. (D-MI), Howard L. Berman (D-CA), Robert C. Scott (D-VA), and Melvin L.
Watt (D-NC), all Democratic members of the House Judiciary Committee,
explained in the dissenting view in the House report:
We are very disappointed with the approach being taken by the
Majority to deal with the very serious problem of child abduction . . . .
Bipartisan legislation was introduced . . . that would create a national
Amber alert system to assist local and state authorities in tracking
kidnappers that attempt to cross state lines. That bipartisan bill quickly
passed the Senate and it should have quickly passed the House and
been sent on to the president. Instead, what we have is a bill that
includes the non-controversial Amber alert provisions and far more
controversial provisions concerning death penalties, mandatory
minimum sentences, wiretap extensions, pre-trial release, and a whole
host of other unrelated provisions.
Id. Opposition to H.R. 5422 focused, in part, on its mandatory minimum
sentences and death penalty provisions. H.R. REP. 107-723(I), at 89-90 (2002).
Representatives Conyers, Berman, Scott, and Watt stated:
The majority knows that many on this side of the aisle cannot as a
matter of principal support the death penalty and mandatory minimum
sentences, particularly with all of the problems we have seen in these
areas in this country . . . . Namely, the unacceptably high rate of
wrongful convictions, inadequate legal representation and a system that
is applied in a racially discriminatory manner . . . . Mandatory
minimum sentences have been studied extensively and have been
shown to be ineffective in preventing crime, to distort the sentencing
process and to be a considerable waste of taxpayers’ money.
Id.
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Senators Kay Bailey Hutchison (R-TX) and Diane Feinstein (DCA), which was the same as the original legislation, H.R. 5326,
introduced in the House.170 Bush explained that “[t]he House
hasn’t acted yet, so I am going to,” and announced the
implementation of a modified version of AMBER Alert.171 He also
stated that “[i]f possible, it would be very helpful if the House
passed the Hutchison-Feinstein law before they go home.”172
Nevertheless, on October 8, 2002, the House approved
Representative Sensenbrenner’s bill, H.R. 5422, by a 390-24
margin.173 There was not enough time left in the legislative
session, however, to reconcile the two different versions passed by
the House and Senate.174
The National Amber Alert Network Act was reintroduced in
Congress at the beginning of the next legislative session.175 The
bill unanimously passed the Senate on January 21, 2003.176 On
March 5, 2003, Chairman Sensenbrenner introduced H.R. 1104,
which was virtually identical to H.R. 5422.177 Chairman
170

Bush Promotes ‘Amber Alert’ System; House Urged to Pass Bill
Targeting Child Kidnappings, WASH. POST, Oct. 3, 2002, at A02.
171
Id. President Bush’s plan called for the placement of an AMBER Alert
coordinator at the DOJ and the designation of $10 million to “AMBER training
and education programs and to facilitate the use of overhead electronic highway
message boards and other systems as part of AMBER Alert Plans.” President
Bush Announces Immediate Action to Improve AMBER Alert System, U.S.
NEWSWIRE, Oct. 2, 2002, at 2002 WL 22072232.
172
Bush Promotes ‘Amber Alert’ System; House Urged to Pass Bill
Targeting Child Kidnappings, supra note 170, at A02.
173
House Overwhelmingly Passes Comprehensive Child Abduction
Prevention Legislation; Sensenbrenner Urges Swift Senate Action, U.S.
NEWSWIRE, Oct. 8, 2002, 2002 WL 22072456.
174
Bush Promotes ‘Amber Alert’ System; House Urged to Pass Bill
Targeting Child Kidnappings, supra note 170, at A02.
175
H.R. REP. NO. 108-47(I), at 110 n.1, 2 (2003). On January 9, 2003, the
National AMBER Alert Network Act of 2003 was reintroduced as S.121 by
Senators Feinstein and Hutchinson. H.R. REP. NO. 108-47(I), at 110 n.2 (2003).
On January 28, 2003, the companion bill was reintroduced as H.R. 412 by
Representatives Frost and Dunn. H.R. REP. NO. 108-47(I), at 110 n.1 (2003).
176
H.R. REP. NO. 108-47(I), at 110 n.2 (2003).
177
H.R. 1104, 108th Cong. (2003), available at http://thomas.loc.gov.
Chairman Sensenbrenner stated that “[H.R. 1104] is virtually identical to H.R.
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Sensenbrenner (R-WI) argued that a stand-alone AMBER bill
would merely codify current practice and that a more
comprehensive approach was required to address the problem of
child abductions.178 The same concerns remained, however, that
implementation of the AMBER plan would fail due to
congressional divisiveness over an AMBER Alert bill encumbered
with controversial provisions.179 Meanwhile, on January 13, 2003,
5422, which overwhelmingly passed the House last October by a vote of 390 to
24. Like so many other meritorious bills sent to the other body in the last
Congress, this legislation was allowed to die by the Democrat leadership.” 149
CONG. REC. H2405-05, 2405 (daily ed. Mar. 27, 2003) (statement of Rep.
Sensenbrenner).
178
149 CONG. REC. H2405-05, 2406 (daily ed. Mar. 7, 2003) (statement of
Rep. Sensenbrenner). Representative Melvin L. Watt (D-NC) stated, however,
that:
I am struck by the argument that the chairman of our committee has put
forward to us. On the one hand, he says the AMBER Alert part of this
bill really does nothing that is not already able to be done, and then I
scratch my head and I said, well, if that is the case, why are we even
here doing the AMBER Alert part of this? Is the AMBER Alert part of
this bill, which all of us feel so strongly about, which all of us would
vote for in a heartbeat if it were a stand-alone bill, is it being used as a
bus to load on all of these other controversial provisions that otherwise
would not be considered? If these other provisions have merit, let them
be considered as separate stand-alone bills, let us evaluate them, let us
evaluate their impact on reducing crime and addressing the problems
that exist in our Nation, and let the Senate and the House vote on those
things separately.
Id. at 2408-09 (daily ed. Mar. 27, 2003) (statement of Rep. Watt).
179
149 CONG. REC. S5137-01, 5138 (daily ed. Apr. 10, 2003) (statement of
Sen. Leahy). Senator Patrick Leahy (D-VT) stated:
Twice now we rapidly passed our bill through the Senate on
unanimous, bipartisan votes-last fall and again in January. Both times
House leaders chose not to pass it, instead delaying its assured passage
into law by using the bill as a “sweetener” for a package of other
controversial provisions that the Senate has not previously
considered . . . . Had House leaders opted to stand up and do what is
right from the beginning, we would already have a nationwide AMBER
Alert system in place to save our children’s lives when they are
abducted. We will never know how many children could have been
saved by a nationwide AMBER Plan-if the House had simply passed
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S. 151, the Prosecutorial Remedies and Tools against the
Exploitation of Children Today Act (PROTECT Act of 2003), was
introduced in the 108th Congress by Senator Orrin Hatch (R-UT)
to address virtual child pornography.180 Senator Patrick Leahy (DVT) was the principal cosponsor.181 The Senate passed the
PROTECT Act, S. 151, on February 24, 2003.182 On March 27,
2003, the House took up H.R. 1104, the Child Abduction
Prevention Act, which incorporated the text of S. 151.183
As the debate between proponents of a clean AMBER Alert
bill and those favoring Representative Sensenbrenner’s
controversial bill continued in the House, Representative Tom
Feeney (R-FL) introduced an amendment to H.R. 1104.184 The
DOJ drafted the version of the Feeney Amendment introduced by
Representative Feeney.185 The Feeney Amendment as introduced
would have virtually eliminated the ability of judges to depart
downward from the Guidelines, thereby eliminating the thoughtful
imposition of sentences encouraged by Congress at the time of the
enactment of the SRA.186 Debate on the Feeney Amendment was
limited to twenty minutes.187 The Feeney Amendment presents yet
our bill when the Senate did, I daresay the number of children rescued
from their abductors and death would be much higher. Efforts to
protect our children do not deserve to be used as pawns by groups who
play politics by attaching it to more controversial measures.
Id.
180

S. REP. NO. 108-2, at 1-2 (2003).
Id.
182
S. 151, 108th Congress, available at http://thomas.loc.gov.
183
House Overwhelmingly Approves Child Protection Legislation; Includes
Amber Alert, Strong Penalties Against Kidnappings, Other Protections, supra
note 173. See generally 149 CONG. REC. S5113-01, 5114-15 (daily ed. Apr. 10,
2003). See also S. 151, 108th Congress, available at http://thomas.loc.gov, for
the bill summary of S. 151.
184
149 CONG. REC. H2405-05, 2420 (daily ed. Mar. 27, 2003) (statement of
Rep. Feeney).
185
Cohen & Fields, supra note 12, at A1. Representative Feeney said that
he was the “messenger” of the amendment that was drafted by two Justice
Department officials. Id.
186
See supra text accompanying notes 65, 91.
187
See H.R. Res. 106, 108th Cong. (2003), available at
181
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another example of attempts by certain members of Congress to
manipulate the valid and uncontroversial goals of the AMBER
Alert bill.188 The amendment passed by a vote of 357 to 58.189
One reason members of the House may have voted for H.R.
1104, however, is because of concern and frustration over the
delay in enactment of the AMBER Alert portions of the bill.190
Protection of children is a highly charged issue, particularly in
light of the recent spate of high profile kidnappings, but the issue
was virtually lost in the controversial measures that were attached
to the AMBER Plan.191 The AMBER Plan is a highly successful
http://thomas.loc.gov/ (limiting debate on Rep. Feeney’s amendment to twenty
minutes).
188
149 CONG. REC. H2405-05, 2423 (daily ed. Mar. 27, 2003) (statement of
Rep. Scott). Representative Scott state in opposition to Representative Feeney’s
proposal that “this amendment would have the effect of turning the sentencing
guidelines into mandatory sentences in the cases it affects. We have not had
hearings or markups on this matter; and this is not the way we should amend the
sentencing guidelines, without thought or consideration.” Id.
189
VanLeer, 270 F. Supp. 2d. 1318, 1321 (D. Utah 2003). See also United
States v. Mellert, No. CR 03-0043, 2003 WL 22025007, at *1 (N.D. Cal. July
30, 2003).
190
149 CONG. REC. H3059-02, 3072 (daily ed. Apr. 10, 2003) (statement of
Rep. Kilpatrick). Representative Kilpatrick stated in the subsequent conference
committee report on the PROTECT Act:
It is vital that we implement AMBER Alert systems, not just in our
local communities, but nationwide. Our efforts to crack down on child
abductors and abusers will be fruitless if we cannot transcend state
borders quickly enough to catch these vicious criminals . . . . There are
many provisions in this bill that, while attempting to deter these
criminals from committing such heinous acts, infringe upon the
livelihoods of many innocent individuals and prohibit what would
normally be harmless, legal acts. I vote for the H.R. 1104, the House
version of this conference report in hopes that conferees would come
together and agree upon a bill that would attack the key issue at hand,
protecting our children from molesters and pedophiles. After reviewing
the conference report, I did not see any substantive alterations or any
elimination of these bad provisions, but rather I noticed additional
provisions that, again, hurt the livelihood of innocent individuals and
legal acts.
Id.
191
149 CONG. REC. H2405-05, 2406 (daily ed. Mar. 27, 2003) (statement of
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system to recover kidnapped children; it does not involve the
sentencing and punishment of criminals.192 Indeed, attaching the
largely unrelated provisions of the Feeney Amendment to the
AMBER Alert bill made it difficult for those legislators who
opposed the DOJ’s attack on judicial discretion to oppose H.R.
1104.193 Thus, the Feeney Amendment was included in the version
the House passed.194 On April 10, the different versions passed by
the Senate and House went to a Conference Committee to resolve
the differences between them.195
B. The Original Feeney Amendment
The original Feeney Amendment contained a “Sentencing
Reform” provision that would have restricted downward
departures in all cases.196 Downward departures would be
Rep. Scott). Representative Scott stated:
Last Congress, many of us warned the majority that coupling the
AMBER Alert bill with controversial sound bites would mean that
neither the AMBER Alert nor the sound bites would be passed, but the
House passed the same kind of omnibus bill anyway; and, as expected,
the whole thing died in the Senate. Yet, here we are again facing the
same misguided strategy and this time again with even more reasons
for the Senate to reject the bill which the AMBER Alert bill is buried
in.
Id.
192
Nat’l Ctr. for Missing and Exploited Children, About Amber Plan, at
http://www.missingkids.com (last visited Dec. 1, 2003).
193
Lawrence S. Goldman, The Feeney Amendment, 27 CHAMPION 4, 4
(June 2003) (discussing passage of the Feeney Amendment). One commentator
observed that “[a] vote against Amber Alert would have been like a vote against
motherhood and few legislators were willing to have to defend such a vote to
their constituents.” Id.
194
House Again Passes Virtual Child Porn Ban, WARREN’S WASH.
INTERNET DAILY, Mar. 28, 2003, at 2003 WL 16116966.
195
See 149 CONG. REC. S5113-01 (daily ed. Apr. 10, 2003) for the record
of the Conference Committee meeting.
196
149 CONG. REC. H2405-05, 2423 (daily ed. Mar. 27, 2003) (statement of
Rep. Feeney). “This would eliminate ad hoc departures based on vague grounds,
such as ‘general mitigating circumstances.’” Id. His proposal, however, met
opposition:
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permissible only to the extent that the grounds had been
“affirmatively and specifically identified as a permissible ground
of downward departure in the sentencing guidelines or policy
statements,” which would eliminate the “heartland” approach
adopted by the Supreme Court in Koon.197 Additionally, the
original Feeney Amendment required courts of appeals to review
de novo the district court’s application of the Guidelines.198 It also
required the Attorney General, not later than 15 days after a district
court’s grant of a downward departure in any case, other than a
case involving a downward departure for substantial assistance, to
report the departure to the House and Senate Committees on the
Judiciary, setting forth the facts involved and the identity of the
district court judge.199 Additionally, it required the Chief Judge of
each district to submit a written report in every criminal case to the
Sentencing Commission with sentencing, offense, and offender
information, and required the Commission to make the reports and
underlying documents available to the House and Senate
Committees on the Judiciary.200 The DOJ did not notify or consult

This amendment would have the effect of turning the sentencing
guidelines into mandatory sentences . . . . The purpose of the
sentencing guidelines is to provide intelligent consistency in
sentencing, considering each sentence within the overall framework of
other sentences, and ensuring that the more serious crimes get more
serious punishment.
149 CONG. REC. H2405-05, 2423 (daily ed. Mar. 27, 2003) (statement of Rep.
Scott).
197
Provisions of Original Feeney Amendment as Introduced and Passed by
the House of Representatives March 27, 2003, 15 FED. SENTENCING REP. 336,
June, 2003, at 1. See § 401(a)(2)(A). The specific offender characteristics which
would have warranted downward departure included age and extraordinary
physical impairment. Id. at 2. Drug, alcohol, or gambling dependence or abuse
was not a reason for imposing a sentence below the guidelines. Id. See also 149
CONG. REC. H2405-05, 2420 (daily ed. Mar. 27, 2003) (statement of Rep.
Feeney).
198
Provisions of Original Feeney Amendment as Introduced and Passed by
the House of Representatives March 27, 2003, supra note 197, at 4. See §
401(d)(2).
199
Id. at 8. See § 401(l)(1).
200
Id. at 6. See § (h)(1)-(3).
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with the Sentencing Commission in advance of the introduction of
the Feeney Amendment in the House.201
Proponents of the limitations on judicial discretion contained in
the Feeney Amendment explained that judges had been departing
from the Guidelines at an increasing rate since Koon because the
decision underscored the available justifications for departures.202
Representative Feeney introduced the amendment to “address the
long-standing and increasing problems of downward departures
from the Federal sentencing guidelines.”203 The DOJ supported the
original version of the Feeney Amendment because it “enacts longoverdue reforms to address the longstanding, and still-growing,
problem of downward departures from the Sentencing
Commission’s Federal Sentencing Guidelines.”204 Representative
Feeney explained that the rate of downward departures for reasons
other than providing substantial assistance to federal prosecutors
increased 51 percent from fiscal year 1997 to fiscal year 2001.205
The DOJ explained in a letter to Congress supporting the original
Feeney Amendment that the rate of departures in non-immigration
cases has climbed from 9.6 percent in 1996 to 14.7 percent in fiscal
year 2001.206
201

Cohen & Fields, supra note 12, at A1. Commissioner Michael O’Neill
said that “Clearly, you’d like to have had a lot more debate.” Id.
202
Tom Perrotta, Foes of Limits on Sentence Departures Make Headway,
N.Y. L. J., Apr. 10, 2003, at col. 4. Representative Feeney stated that Koon gave
the “green light” to district courts who have increasingly granted downward
departures since the decision. Tom Feeney, Reaffirming the Rule of Law in
Federal Sentencing, CRIM. JUST. ETHICS, July 1, 2003, at 2003 WL 74961888.
203
149 CONG. REC. H2405-05, 2422 (daily ed. Mar. 27, 2003) (statement of
Rep. Feeney).
204
Perrotta, supra note 202, at col. 4.
205
Feeney, supra note 202. According to Representative Feeney, the rate of
downward departures in fiscal year 1997 was 12.1 percent compared to 18.3
percent in fiscal year 2001. Id.
206
Letter from Justice Department Supporting Original Feeney
Amendment, 15 FED. SENT. R. 355 (Vera Inst. Just.) (June 2003), at 2, at 2003
WL 22208851. The DOJ’s statement that the downward departure rate in cases
other than substantial assistance and immigration has climbed to 14.7 percent in
FY2001 conflicts with the Sentencing Commission’s date which places the rate
at 10.2 percent. See supra text accompanying note 211.
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Representative Feeney did not explain, however, that although
the rate of non-substantial assistance departures has increased since
the Koon decision, the vast majority of that increase is attributable
to the fact that the number of departures in “fast-track” border
districts more than tripled, from 1871 in 1996, to 5928 in 2001.207
In fiscal year 2001, 79 percent of downward departures were
requested by the Government.208 Thus, the DOJ has requested the
majority of non-substantial assistance departures since Koon.209
Indeed, the Sentencing Commission noted that policies
implemented in districts with a high volume of immigration cases
may affect departure rates.210 The non-substantial assistance
departure rate without those districts reduced to 10.2 percent.211
Furthermore, Senator Kennedy suggested the DOJ may have
misled Congress because its letter of support did not mention that
the Senate Report accompanying the SRA had anticipated a

207

Letter from Alfred P. Carlton, Jr., President of the American Bar
Association to Senator Orrin G. Hatch, (Apr. 1, 2003), available at
http://www.nacdl.org/departures.
Fast-track programs were established by United States Attorneys
offices to expedite the prosecution of immigration cases; if an
immigration offender pleads guilty in a timely fashion, the prosecutor is
authorized to pursue an additional downward departure. Importantly,
until the PROTECT Act, these departures were not authorized by the
Federal Sentencing Guidelines. The fast-track programs are no longer
limited to immigration cases, prosecutors now have extended them to
drug cases and do not limit their use to Southwestern border districts,
but use them also in other high-volume or port-of-entry districts.
NAT’L ASS’N OF CRIMINAL DEF. LAWYERS, NACDL FEDERAL SENTENCING
GUIDELINES COMMITTEE ANALYSIS, at http://www.nacdl.org/departures (last
visited Nov. 12, 2003).
208
Letter from Alfred P. Carlton, Jr., President of the American Bar
Association to Senator Orrin G. Hatch 3 (Apr. 1, 2003), available at
http://www.nacdl.org/departures (noting that “[i]n FY 2001, of 19,416
downward departures awarded federal defendants, approximately 15,318 came
on government motion.”)
209
Id.
210
Letter from the United States Sentencing Commission to Senators Hatch
and Leahy 1 (Apr. 2, 2003), at http://www.nacdl.org/departures.
211
Id.
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departure rate of about 20 percent.212 The actual departure rate of
10.2 percent reached without the inclusion of government
authorized fast track departures is substantially lower than the 20
percent anticipated by Congress.213
Opposition to the Feeney Amendment centered on the
sentencing and downward departures provisions and the attempt of
the DOJ and Representative Feeney to push their amendment
through Congress without any input from the Sentencing
Commission, bar associations, or the federal judiciary.214 Senators
Kennedy and Leahy expressed concern that the Feeney
212

149 CONG. REC. S6708-01, 6711 (daily ed. May 20, 2003) (statement of
Sen. Kennedy). Senator Kennedy stated:
The Justice Department . . . submitt[ed] a highly misleading letter on
April 4th expressing its “strong support” for the Amendment. The
Department argued that the Amendment was justified because an
epidemic of lenient sentences was undermining the Sentencing Reform
Act. It failed, however, to mention that the committee report
accompanying the 1984 Act anticipated a departure rate of about 20
percent. Today, the rate at which judges depart from the guidelines over
the objection of the government is slightly more than 10 percent-well
within acceptable rates. The Department claimed that there are too
many downward departures from the sentencing guidelines, but it failed
to mention that, according to the American Bar Association, almost 80
percent of these departures are requested by the Justice Department
itself.
Id.
213
S. REP. NO. 98-225, 425 n. 193 (1983) (citation omitted). The Senate
Report stated that:
The United States Parole Commission currently sets prison release
dates outside its guidelines in about 20 percent of the cases in its
jurisdiction. It is anticipated that judges will impose sentences outside
the sentencing guidelines at about the same rate or possibly at a
somewhat lower rate since the sentencing guidelines should contain
recommendations of appropriate sentences for more detailed
combinations of offense and offender characteristics than do the parole
guidelines.
Id.
214
Perrotta, supra note 202, at col. 4. See Materials from Interested Groups
Opposing Original Feeney Amendment, 15 FED. SENT. R. 346 (Vera Inst. Just)
(June 2003), at 2003 WL 22208850, for letters and press releases written in
opposition to the original Feeney Amendment.

PHILLIPSMACRO.DOC

990

4/23/2004 1:25 PM

JOURNAL OF LAW AND POLICY

Amendment, with its broad impact on judicial discretion, had been
passed by the House with virtually no debate.215 The voting
members of the Sentencing Commission expressed concern that
the review and analysis procedures of the Commission had been
bypassed.216 They also acknowledged congressional concern over
215

149 CONG. REC. S5137-01, 5145 (daily ed. Apr. 10, 2003) (statement by
Sen. Leahy). Senator Leahy stated:
The substance of the Hatch-Sensenbrenner amendment-whether in the
form that was voted on in conference, or in the form that was circulated
after the conference adjourned-is just as outrageous as the way in which
it was adopted. This amendment modifies in very limited ways the
Feeney amendment, which was added to the bill on the House floor
after only 20 minutes of debate. This far- reaching proposal will
undermine the Federal sentencing system and prevent judges from
imposing just and responsible sentences. In short, it amounts to an
attack on the Federal judiciary.
Id. Senator Kennedy stated that:
In the final hours of the consideration of the AMBER bill in the House
of Representatives, there was an amendment to the AMBER bill
offered by Congressman Feeney. In a period of 20 minutes, it was
accepted without any hearings. It was a part of the conference. The
Feeney amendment affected the whole issue of sentencing, not just for
these kinds of heinous crimes that take place against children but also
against the underlying concept of our criminal sentencing provisions,
affecting every type of criminal sentence, whether we are talking about
terrorists, murderers, burglars or white-collar crime. The amendment
had nothing to do with the abduction of children, but would affect all of
the other circumstances.
149 CONG. REC. S5113-01, 5116 (daily ed. Apr. 10, 2003) (statement of Sen.
Kennedy).
216
Letter from the United States Sentencing Commission to Senators Hatch
and Leahy 1 (Apr. 2, 2003), at http://www.nacdl.org/departures. The Sentencing
Commission stated:
We, the voting members of the United States Sentencing Commission,
join in expressing our concerns over the amendment entitled,
“Sentencing Reform” recently attached to Child Abduction Prevention
Act of 2003, H.R. 1104, 108th Cong. 2003 . . . . In the past, with an
issue of such magnitude, Congress has directed that the Commission
conduct a review and analysis which would be incorporated in a report
back to Congress. The Commission is uniquely qualified to serve
Congress by conducting such studies due to its ability to analyze its
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the increasing rate of departures from the Guidelines but requested
that Congress allow the Commission to perform its statutory
purpose of reviewing departures and recommending changes
where appropriate.217 The Sentencing Commission also explained,
however, that “[t]he Commission adopted the departure policy not
only to carry out congressional intent but also in recognition of the
limits of adopting a perfect guideline system that would address all
human conduct that might be relevant to a sentencing decision.”218
The American Bar Association expressed concern that the Feeney
Amendment “would all but eliminate the discretionary power of
federal judges to achieve justice in individual cases, and effectively
transform the Sentencing Guidelines into a system of mandatory
minimum sentences.”219 Chief Justice William Rehnquist,
expressing the view of the Judicial Conference of the United
States, wrote that “this legislation, if enacted, would do serious
harm to the basic structure of the sentencing guideline system and
would seriously impair the ability of courts to impose just and
reasonable sentences.”220 The Federal Judges Association
explained that “[t]his amendment undermines the essential
vast database, obtain the views and comments of various segments of
the federal criminal justice community, review the academic literature,
and report back to Congress in a timely manner. Indeed, such a process
is contemplated by the original legislation which established the
Commission over 15 years ago. See 28 U.S.C. § 994(o).
Id.
217

Id. The Sentencing Commission stated that it was undertaking an
extensive review of all non-substantial assistance departures. Id. The
Commission noted that there are a number of factors requiring examination
before drawing conclusions about non-substantial assistance departure rates. Id.
218
Id.
219
Letter from Alfred P. Carlton, Jr., President of the American Bar
Association to Senator Orrin G. Hatch, 1 (Apr. 1, 2003), available at
http://www.nacdl.org/departures. The letter stated that if the Feeney Amendment
was adopted “all these dramatic changes would be accomplished through a
House floor amendment to an unrelated bill, adopted without committee
hearings by either the House or the Senate, or the benefit of consultation with
the U.S. Sentencing Commission, the federal judiciary, or the organized Bar.”
Id.
220
Letter from Chief Justice William Rehnquist to Senator Patrick Leahy 2
(Apr. 2003), available at http://www.nacdl.org/departures.
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attribute of judging, which is to apply the law to the specific case
by making an informed and dispassionate judgment.”221
C. The Final Version of the Feeney Amendment Passed by
Congress
As a result of these types of concerns, the departure provisions
of the original Feeney Amendment were modified by an
amendment introduced by Senators Orrin Hatch (R-UT), Lindsey
Graham (R-SC), and Rep. Jim Sensenbrenner (R-WI), known as
the Hatch-Sensenbrenner-Graham amendment.222 The final version
of the amendment, however, retained many aspects of the original
Feeney Amendment.223 The de novo appellate review standard
would apply in all downward departure cases.224 The final version
retained the requirement that the Chief Judge of each district court
submit a report to the Sentencing Commission within 30 days
following entry of judgment in every criminal case.225
221

Letter from the Federal Judges Association to Senator Orrin G. Hatch 1
(Apr. 3, 2003), available at http://www.nacdl.org/departures. The Federal
Judges Association also stated that “the Feeney Amendment eviscerates fifteen
years of judicial practice following the Sentencing Reform Act as well as the
cooperative efforts of Congress, the Executive Branch, and the Judiciary to
bring about a more just sentencing system.” Id. at 2.
222
149 CONG. REC. H3059-02, 3062 (daily ed. Apr. 10, 2003) (statement of
Rep. Feeney).
223
See Mark H. Allenbaugh, Who’s Afraid of the Federal Judiciary: Why
Congress’ Fear of Judicial Sentencing Discretion May Undermine a Generation
of Reform, 27 CHAMPION 6, 12 (June 2003). Senator Leahy noted that “[d]espite
such objections, and without any serious process in the House or Senate, these
provisions were pushed through conference with minor changes and enacted.”
149 CONG. REC. S9115-02, 9115 (daily ed. July 9, 2003) (statement of Sen.
Leahy).
224
18 U.S.C. § 3742(e) (2004) (stating that “the court of appeals shall
review de novo the district court’s application of the guidelines to the facts).
225
PROTECT Act, Pub. L. No. 108-21, § 401(h)(1)(a)-(f), 117 Stat. 650,
672 (codified at 28 U.S.C. § 994(w)(1)). The PROTECT Act directs:
The Chief Judge of each district court shall ensure that, within 30 days
following entry of judgment in every criminal case, the sentencing
court submits to the Commission a written report of the sentence, the
offense for which it is imposed, the age, race, sex of the offender, and
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Additionally, this version retained the requirement that the
Attorney General send a report, including the identity of the judge,
to the Committees on the Judiciary of the House of Representatives
and the Senate not later than fifteen days after a district court’s
grant of a downward departure in any case other than a case
involving a downward departure for substantial assistance.226
Procedurally, the final version requires judges to describe with
specificity in writing all upward and downward departures.227
information regarding factors made relevant by the guidelines. The
report shall also include—(A) the judgment and commitment order; (B)
the statement of reasons for the sentence imposed (which shall include
the reason for any departure from the otherwise applicable guideline
range); (C) any plea agreement; (D) the indictment or other charging
document; (E) the presentence report; and (F) any other information as
the Commission finds appropriate.
Id.
226

Id. at § 401(l)(2)(A)-(B) (codified at 18 U.S.C. § 3553 (note)). The
PROTECT Act directs:
Not later than 15 days after a district court’s grant of a downward
departure in any case, other than a case involving a downward
departure for substantial assistance to authorities . . . the Attorney
General shall submit a report to the Committees on the Judiciary of the
House of Representatives and the Senate containing the information
described under subparagraph (B). (B) Contents—The report submitted
pursuant to subparagraph (A) shall set forth—(i) the case; (ii) the facts
involved; (iii) the identity of the district court judge; (iv) the district
court’s stated reasons, whether or not the court provided the United
States with advance notice of its intention to depart; and (v) the
position of the parties with respect to the downward departure, whether
or not the United States has filed, or intends to file, a motion for
reconsideration.
Id.
227
Id. at § 401(c) (codified at 18 U.S.C. § 3553(c)). The law requires:
The court, at the time of sentencing, shall state in open court the
reasons for its imposition of the particular sentence, and, if the
sentence . . . . is not of the kind, or is outside the range, described in
[the Guidelines] the specific reason for the imposition of a sentence
different from that described, which reasons must also be stated with
specificity in the written order of judgment and commitment . . . .
Id. Previously the sentencing judge could orally state the reasons for a departure.
VanLeer, 270 F. Supp. 2d at 1324.
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Substantively, it only restricts downward departures in cases
involving child crimes and sexual offenses.228 The new amendment
limits the composition of the Sentencing Commission to “not more
than three” federal judges instead of “at least three.”229 This
provision was added during the Conference Committee’s one
meeting on the AMBER Alert bill.230 Finally, it requires the
Sentencing Commission to issue appropriate amendments to the
guidelines to ensure that the incidence of downward departures is
substantially reduced within 180 days of enactment of the Act. 231
Congress agreed to this version and it became effective on April
30, 2003.232
228

PROTECT Act § 401(b) codified at 18 U.S.C. § 3553(b)(2)). Senator
Leahy noted:
Rather than directly address important measures to protect our children,
the AMBER Alert conference committee effectively rewrote the
criminal code on the back of an envelope. First, the final language
established one set of sentencing rules for child pornographers and a
more flexible set of sentencing rules for other Federal defendants,
including terrorists, murderers, mobsters, civil rights violators, and
white collar criminals. No one here believes that sex offenders deserve
anything less than harsh sentences, but I cannot understand why we
would treat the terrorists better.
149 CONG. REC. S6708-01 (daily ed. May 20, 2003) (statement of Sen. Leahy).
229
PROTECT Act § 401(n)(1) (codified at 28 U.S.C. § 991(a)).
230
149 CONG. REC. S6708-01, 6713 (daily ed. May 20, 2003) (statement of
Rep. Leahy) (explaining that the provision reducing the number of members on
the Commission was introduced during the Conference Committee meeting).
231
PROTECT Act § 401(m)(1)(A). The Sentencing Commission complied
with this requirement by amending the Sentencing Guidelines to substantially
reduce the incidences of downward departures. See Report to the Congress:
Downward Departures from the Federal Sentencing Guidelines (October 2003),
submitted in response to section 401(m) of the PROTECT Act of 2003, Pub. L.
No. 108-21, available at http://www.nacdl.org/departures.
232
VanLeer, 270 F. Supp. 2d at 1322. S. 151 incorporated H.R. 1104.
House Overwhelmingly Approves Conference Report on Child Protection Legisl
ation, supra note 173. S. 151, however, modified the controversial “two strikes
you’re out” provision. 149 CONG. REC. S5137-01, 5146 (daily ed. Apr. 10,
2003) (statement by Sen. Leahy). Senator Leahy stated that “[a]mong other
things, the conference clarified that the ‘two strikes’ law would not apply to a
defendant whose only prior sex conviction was a misdemeanor under state law.
The conference also provided a limited affirmative defense for defendants
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IV. THE FEENEY AMENDMENT RAISES CONSTITUTIONAL ISSUES
AND INTRUDES INTO JUDICIAL INDEPENDENCE
The intervention of several interested groups preserved the
ability of judges to depart except in situations involving sexual
offenses against children.233 The Feeney Amendment, however,
impacts the judicial exercise of discretion and downward
departures in less direct methods by limiting the number of judges
who can serve on the Sentencing Commission, establishing judge
specific reporting requirements, and overturning the deferential
standard of review for departures from the Guidelines.234 These
provisions represent a general effort to limit judicial discretion
because of the perception by the DOJ and certain members of
Congress that judges have been too lenient.235
A. Limiting the Composition of the Sentencing Commission to
“Not More than Three” Federal Judges
The Feeney Amendment threatens to quiet the voice of the
judiciary by limiting the composition of the Sentencing
Commission to “not more than three” federal judges.236 The SRA
located the Commission in the Judicial Branch and, as originally
enacted, required that the membership of the Commission
comprise “at least three” federal judges.237 As there are seven
convicted under certain Federal statutes that have less culpable applications.” Id.
233
See supra text accompanying notes 214-21.
234
See generally 28 U.S.C. § 991 (2004); 28 U.S.C. § 994 (2004); 18
U.S.C. § 3742(e) (2004); Koon v. United States, 518 U.S. 81 (1996).
235
Laurie L. Levenson, The War on Sex Abuse, NAT’L L. J., June 2, 2002,
at col. 4.
236
28 U.S.C. § 991(a) (2004).
237
28 U.S.C. § 991(a) (2001). See supra Part II.B. It has been noted that:
[Despite] the extraordinarily limited role that the 1984 bill left for the
judiciary in appointing commissioners and developing the sentencing
guidelines, the measure still proclaimed that the Commission would be
an “independent commission in the judicial branch” . . . . The primary
reason for this obfuscation was apparent: supporters were fearful that
the Supreme Court might hold the Sentencing Commission
unconstitutional unless it were considered part of the judicial, rather
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voting members on the Commission, the Feeney Amendment
changes the composition of the Commission so that there will
never be a majority of federal judges contributing to the
development of principled guidelines.238 The Feeney Amendment
reduces the input of the judiciary, which is uniquely placed to
consider sentencing issues, in the promulgation of the Guidelines
and transfers increased power to Congress and the Executive in the
sentencing system.239
than the executive, branch of government. Moreover, the insistence that
the Sentencing Commission was part of the “judicial branch” made the
proposed reforms appear less radical than they were.
STITH & CABRANES, supra note 28, at 45. (footnotes omitted).
238
28 U.S.C. § 991(a) (2004).
239
United States v. Mellert, No. CR-03-0043 MHP, 2003 WL 22025007, at
*1 (N.D. Cal. July 30, 2003). Chief U.S. District Judge Marilyn Patel of the
Northern District of California noted in a recent case that:
This piece of legislation would add not only more mandatory
minimums, but also insinuate Congress even further into the process of
actually drafting and promulgating Sentencing Guidelines, thus taking
over the role of the Sentencing Commission as well as the judiciary’s
traditional role of sentencing. Indeed, [the PROTECT Act changes] the
composition of the Sentencing Commission to delete the requirement
that “at least three” of the members of the Commission be “Federal
judges” to “not more than three”, further diluting the judiciary’s input
and decision making with respect to the guidelines . . . . The thrust of
the legislation is to remove more and more of the determination and
discretion in sentencing from an independent judiciary and the
Commission and vest it in the Department of Justice, which, of course,
is a partisan in our system of justice.
Id. at *1-2. Senator Leahy, a co-sponsor of the PROTECT Act, explained:
The Hatch-Sensenbrenner amendment not only maintains the worst
aspects of the controversial Feeney Amendment-provisions that have
nothing to do with child protection-but also adds in new provisions that
were not in the original Feeney Amendment. For example, it limits the
number of Federal judges who can serve on the Sentencing
Commission because, as Chairman Sensenbrenner explained, “we don’t
want to have the Commission packed with Federal judges that have a
genetic predisposition to hate any kind of sentencing guidelines.” I, for
one, believe that judges are extremely valuable members of the
Commission. They bring years of highly relevant experience, not to
mention reasoned judgment, to the table. The Republicans apparently
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The framers of the Constitution declined to assign the
responsibility of federal sentencing to any one of the three
branches.240 The sentencing system has always involved the
participation of each branch of government.241 This sharing of
responsibility is in accord with separation of power principles. The
Supreme Court has observed that “[w]hile the Constitution diffuses
power the better to secure liberty, it also contemplates that practice
will integrate the dispersed powers into a workable government. It
enjoins upon its branches separateness but interdependence,
autonomy but reciprocity.”242 The sentencing process reflects this
integration of dispersed powers by affording Congress the power
to set sentencing ranges and determine the scope of judicial
discretion,243 the Executive the power to prosecute crimes,244 and
the Judiciary the power to determine sentences and exercise
discretion within the framework established by Congress.245
believe that their knowledge is of limited value. I find it ironic that the
Republicans, in forcing through this measure, will undercut one of the
signature achievements of Ronald Reagan’s Presidency-a firm, tough,
fair system of sentencing in the Federal criminal justice system.
149 CONG. REC. S5137-01, 5146 (daily ed. Apr. 10, 2003) (statement of Sen.
Leahy).
240
Mistretta, 488 U.S. at 364. The Supreme Court observed that
“[h]istorically, federal sentencing—the function of determining the scope and
extent of punishment—never has been thought to be assigned by the
Constitution to the exclusive jurisdiction of any one of the three Branches of
Government.” Id.
241
Id. The Supreme Court has noted that “under the indeterminate-sentence
system, Congress defined the maximum, the judge imposed a sentence within
the statutory range (which he usually could replace with probation), and the
Executive Branch’s parole official eventually determined the actual duration of
imprisonment.” Id. at 365
242
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 636 (1952).
243
Mistretta, 488 U.S. at 364.
244
I.N.S. v. Chadha, 462 U.S. 919, 1002 (1983). Additionally, the President
has the power to grant “reprieves and pardons for offenses against the United
States.” U.S. CONST. art. II, § 2, cl. 1.
245
Mistretta, 488 U.S. at 391. The Supreme Court noted the “consistent
responsibility of federal judges to pronounce sentence within the statutory range
established by Congress . . . .” Id. The Supreme Court also observed that the
“Guidelines bind judges in their uncontested responsibility to pass sentence in
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Although Congress has the power to establish sentencing
ranges, judicial contribution to the promulgation of the Guidelines
is essential because of the political nature of criminal
sentencing.246 The public’s perspective on crime is influenced by
the media, and Congress reacts to public concerns by toughening
criminal sentences.247 The danger of placing complete control over
the development of the Guidelines in the hands of Congress is that
members of Congress may be influenced by the need to appear
“tough on crime” for reelection purposes rather than engage in a
meaningful analysis of whether current sentencing practices are
fair.248 Indeed, the evidence suggests that the sentencing system,
criminal cases.” Id.
246
Strauss, supra note 21, at 1591-92. One commentator observed that
“[s]ince the politicization of crime . . . in the 1960s, politicians’ fear of being
labeled ‘soft on crime’ has led to a constant ratcheting-up of punitiveness.” Id.
247
Hofer & Allenbaugh, supra note 19, at 28. Two commentators noted:
[M]any guideline amendments are not initiated by the Commission
based on research identifying flaws in the existing rules. The
Guidelines are often amended because Congress directs the
Commission to increase sentences for a particular type of crime, often a
crime that has received media attention. For example, in 2000,
Congress directed the Commission to increase penalties for trafficking
in the “club drug” MDMA, commonly known as “ecstasy.” The
Commission responded with an amendment doubling, and in some
cases tripling, penalties.
Id. Judge John S. Martin, Jr., of the Southern District of New York, noted that
“Congress has tried to micromanage the work of the commission and has
undermined its efforts to provide judges with some discretion in sentencing or to
ameliorate excessively harsh terms.” John S. Martin, Jr., Let Judges Do Their
Jobs, N.Y. TIMES, June 24, 2003, at A31.
248
Developments in the Law–Alternative Punishments: Resistance and
Inroads, supra note 18, at 1967. One commentator noted:
Few social problems receive more political attention than crime. When
national crime rates soar, as they did from the 1960s through the early
1990s, politicians respond to the public fear of violent crime by
attacking the failure of government to accomplish its most basic
purpose—the protection of its citizens. In our political culture, what are
sometimes contemptuously referred to as “lock ‘em up” arguments
resonate deeply with the electorate. Concerns about the costeffectiveness of incarceration raised in the pages of scholarly journals
and books, and other technical arguments, do not translate into
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driven by mandatory minimums and the Guidelines, is leading to
distortions of the fairness and equality originally intended by the
Guidelines because these measures have resulted in a disparate
impact on minorities.249 Additionally, America’s prison population
has dramatically increased since the enactment of the Guidelines
and the implementation of mandatory minimums.250 The
constitutional guarantees of lifetime tenure and protection against
salary diminishment enhance judicial impartiality and afford
effective campaign speeches. The public is fed up with crime and
frustrated with theory and speculation that fail to produce the result
they care about—safer streets.
Id.
249

Dan Rodricks, Given Failed War on Drugs, Lewis Charges No Surprise,
BALT. SUN, Mar. 4, 2004, at 1B. One commentator noted that “[t]he Sentencing
Project in Washington reports that in 1980, the year Ronald Reagan was elected
to his first term as president, there were 40,000 Americans in prison solely for
drug offenses. By last year, that number had grown to 450,000, and 75 percent
of them were black or Hispanic.” Id. Another critic observed:
The number of African-American men in college is less than the
number of those under supervision of the courts . . . . [The war on
drugs] has seen the rate of imprisonment of drug offenders jump by 700
percent since 1980; a war that depends on narrowly targeted law
enforcement and on mandatory prison sentences . . . . The war on drugs
has been disproportionately a war on young black men.
James Carroll, American ‘Values’ Cast a Global Shadow, BOSTON GLOBE, Dec.
30, 2003, at A15. Justice Anthony Kennedy recently reflected on the state of the
nation’s prisons when he explained that “[w]ere we to enter the hidden world of
punishment, we should be startled by what we see. Consider its remarkable
scale. The nationwide inmate population today is about 2.1 million people . . . .
We should revisit this compromise. The Federal Sentencing Guidelines should
be revised downward.” Anthony M. Kennedy, Speech at the American Bar
Association
Annual
Meeting
(Aug.
9,
2003),
available
at
http://www.nacdl.org/departures.
250
Rodricks, supra note 249, at 1B. One commentator noted that “[i]t took
about 150 years for the American prison population to reach 500,000 inmates,
and that occurred in 1980. Since then, the American penal nation has grown by
1.6 million.” Id. Another critic observed that the “American prison population
recently went over 2 million for the first time, putting the United States ahead of
Russia as the world capital of incarceration . . . . Thirty years ago, one in 1,000
Americans was locked up; today, almost five are.” Carroll, supra note 249, at
A15.

PHILLIPSMACRO.DOC

1000

4/23/2004 1:25 PM

JOURNAL OF LAW AND POLICY

judges greater protection against the same political and public
pressures exerted on Congress.251 Federal judges uniquely
contribute to the work of the Commission because of their greater
impartiality and expertise in criminal sentencing.252
Furthermore, the Supreme Court affirmed the necessity of the
judicial role in sentencing when it upheld the constitutionality of
the Sentencing Commission in Mistretta v. United States.253 The
Petitioner argued that the participation of federal judges in the
making of policy threatens the impartiality and non-partisanship of
the Judicial Branch.254 The Supreme Court held that, although it “is
a judgment that is not without difficulty,” the inclusion of federal
judges on the Sentencing Commission does not threaten the
impartiality of the judiciary because of one “paramount
consideration,” the judicial function of criminal sentencing.255 The
Court observed that “the Sentencing Commission is devoted
251

Gerald E. Rosen & Kyle W. Harding, Reflections Upon Judicial
Independence as We Approach the Bicentennial of Marbury v. Madison:
Safeguarding the Constitution’s “Crown Jewel”, 29 FORDHAM URB. L.J. 791,
797 (2002) (noting that “[b]y insulating judges from political and public
pressure, judicial independence affords courts the freedom to decide cases based
on the law.”).
252
149 CONG. REC. S6708-01, 6713 (daily ed. May 20, 2003) (statement of
Sen. Leahy). Senator Leahy stated that “I, for one, believe that judges are
extremely valuable members of the Commission. They bring years of highly
relevant experience, not to mention reasoned judgment, to the table. The
Republicans apparently believe that their expertise is of limited value.” Id.
253
Mistretta, 488 U.S. at 390-91.
254
Id. at 397. The Court noted:
We are somewhat more troubled by petitioner’s argument that the
Judiciary’s entanglement in the political work of the Commission
undermines public confidence in the disinterestedness of the Judicial
Branch. While the problem of individual bias is usually cured through
recusal, no such mechanism can overcome the appearance of
institutional partiality that may arise from judiciary involvement in the
making of policy. The legitimacy of the Judicial Branch ultimately
depends on its reputation for impartiality and nonpartisanship. That
reputation may not be borrowed by the political Branches to cloak their
work in the neutral colors of judicial action.
Id. at 407.
255
Id.
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exclusively to the development of rules to rationalize a process that
has been and will continue to be performed exclusively by the
Judicial Branch. In our view, this is essentially a neutral endeavor
and one in which judicial participation is peculiarly
appropriate.”256 Indeed, the Senate Report on the SRA approved
the primacy of the relationship between federal sentencing and the
judiciary: “Placement of the commission in the judicial branch is
based upon the committee’s strong feeling that even under this
legislation, sentencing should remain primarily a judicial
function.”257 Thus, the Court observed that Congress had simply
recognized the role of the judiciary in criminal sentencing.258
Additionally, the Court stated that “judicial participation on the
Commission ensures that judicial experience and expertise will
inform the promulgation of rules for the exercise of the Judicial
Branch’s own business—that of passing sentence on every
criminal defendant.”259 Reducing the input of the judiciary to “not
more than three” federal judges undermines the Supreme Court’s
reasoning in Mistretta that the Sentencing Commission should
properly be located in the Judicial Branch.
Moreover, the requirement that “not more than three” federal
judges sit on the Commission implies that the Commission does
not have to contain any federal judges.260 Yet the opinion in
Mistretta raises doubts about the constitutionality of the
Commission if it is located in the Executive or Legislative
Branches. One of the theories used by the Supreme Court in
Mistretta to uphold the constitutionality of the SRA was that the
256

Id.
S. REP. NO. 98-225, at 159 (1983).
258
Mistretta, 488 U.S. at 396-97. The Court noted:
In sum, since substantive judgment in the field of sentencing has been
and remains appropriate to the Judicial Branch, and the methodology of
rulemaking has been and remains appropriate to that Branch, Congress’
considered decision to combine these functions in an independent
Sentencing Commission and to locate that Commission within the
Judicial Branch does not violate the principle of separation of powers.
257

Id.
259
260

Id. at 408.
Vinegrad, supra note 86.
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Sentencing Commission was properly located in the Judicial
Branch because the judiciary is uniquely placed to consider
sentencing issues:
The Constitution’s structural protections do not prohibit
Congress from delegating to an expert body located within
the Judicial Branch the intricate task of formulating
sentencing guidelines consistent with such significant
statutory direction as is present here. Nor does our system
of checked and balanced authority prohibit Congress from
calling upon the accumulated wisdom and experience of the
Judicial Branch in creating policy on a matter uniquely
within the ken of judges. Accordingly, we hold that the Act
is constitutional.261
Indeed, the Supreme Court in Mistretta entertained the
hypothetical of a decision by Congress to place the task of creating
sentencing guidelines within the Executive Branch: “[H]ad
Congress decided to confer responsibility for promulgating
sentencing guidelines on the Executive Branch, we might face the
constitutional questions whether Congress unconstitutionally had
assigned judicial responsibilities to the Executive or
unconstitutionally had united the power to prosecute and the power
to sentence within one Branch.”262 Reducing the composition of
the Commission to a minority or no federal judges raises the
question whether the Sentencing Commission is properly
characterized as an agency within the Judicial Branch.263
As the Court articulated in Mistretta, placement of the
Commission in the Executive Branch raises separation of powers
261

Mistretta, 488 U.S. at 412.
Id. at 391 n.17. The Court quoted Ronald L. Gainer, former Associate
Deputy Attorney-General at the U.S. Department of Justice, where he
supervised the Department’s fifteen-year effort to develop a new Federal
Criminal Code, who testified in 1977 before the Subcommittee on Criminal
Laws and Procedure of the Senate Committee on the Judiciary of the 95th
Congress that “[i]f guidelines were to be promulgated by an agency outside the
judicial branch, it might be viewed as an encroachment on a judicial
function . . . .” Id.
263
Id. at 385-97. The Court emphasized that the Commission is an
“independent” body, including at least three federal judges. Id. at 385.
262
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issues because the Executive’s power to prosecute criminals and
execute the laws would be linked with the power to create
sentencing law.264 Indeed, Congress also recognized when it
created the Commission that placing the Commission in the
Executive Branch would inappropriately unite the power to
prosecute with the power to set criminal sentences:
Traditionally, the courts and Congress have shared
responsibility for establishing Federal sentencing policy.
Congress defines criminal conduct and sets maximum
sentences, while the courts impose sentences in individual
cases. Any suggestion that the Executive Branch should be
responsible for promulgating the guidelines would present
troubling constitutional problems. More importantly, it
would fundamentally alter the relationship of the Congress
and the Judiciary with respect to sentencing policy and its
implementation. Giving such significant control over the
determination of sentences to the same branch of
government that is responsible for the prosecution of
criminal cases is no more appropriate than granting such
power to a consortium of defense attorneys.
If the power of the Executive Branch to prosecute criminal
violations were joined with the power to prescribe
sentences for those convicted, it would constitute a
potential for tyranny. These powers should not be lodged in
the prosecuting branch any more than in a “consortium of
defense attorneys.”265
Not only does the Executive exercise the power to prosecute, but it
also wields some control over the composition of the Commission
in the President’s sole authority to appoint and remove the
Commission’s members.266 Diluting judicial input in the work of
264

Id. at 391 n.17. In addition, the Court noted that “[i]n the field of
sentencing, the Executive Branch never has exercised the kind of authority that
Congress has vested in the Commission.” Id. at 387 n.14.
265
U.S. v. Roy, 694 F. Supp. 635, 639 (D. Minn. 1988) (quoting House
Report to Sentencing Revision Act of 1984, H.R. Res. 6012, H.R. Rep. No. 981017, 98th Cong.2d Sess., Sept. 13, 1984 at 94-95) (citations omitted).
266
28 U.S.C. § 991(a) (2004). The President appoints the seven voting
members of the Commission by and with advice and consent of the Senate. Id.
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the Commission improperly concentrates power over the
sentencing process in the Executive because of its already
considerable authority to prosecute criminals and influence the
composition of the Commission.
Judicial involvement in the work of the Commission provides a
safeguard against “transient political considerations.”267 If the
Commission were to develop the Guidelines without the input of
federal judges, then the function of the Commission to create
sentencing law suggests that the Commission is a legislative body
and should be subject to the legislative safeguards of bicameralism
and presentment.268 In upholding the constitutionality of Congress’
The federal judges are chosen from a list of six judges recommended to the
President by the Judicial Conference of the United States. Id. The members of
the Commission are subject to removal only for neglect of duty or malfeasance
in office or for other good cause shown. Id.
267
Letter from Alfred P. Carlton, Jr., President of the American Bar
Association to Senator Orrin G. Hatch, (Apr. 1, 2003), available at
http://www.nacdl.org/departures. The President of the American Bar
Association wrote:
By overriding the Sentencing Commission and legislatively rewriting
the Guidelines, the Feeney Amendment threatens the legitimacy of the
Commission. The Commission was created by Congress to ensure that
important decisions about federal sentencing were made intelligently,
dispassionately, and, so far as possible, uninfluenced by transient
political considerations. Congress should accord the Commission and
its processes some deference unless and until the Commission has
demonstrably failed in its duties.
Id.
268
Mistretta, 488 U.S. at 413. Justice Scalia wrote in his sole dissenting
opinion in Mistretta that locating the Commission in the Judicial Branch was
unconstitutional because the Guidelines “have the force and effect of laws,
prescribing the sentences criminal defendants are to receive.” Id. The
Constitution dictates that “[e]very Bill which shall have passed the House of
Representatives and the Senate, shall, before it become a Law, be presented to
the President of the United States . . . .” U.S. CONST. art. I, § 7, cl. 2. With regard
to the Presentment Clause, the Supreme Court has noted that the “President’s
role in the lawmaking process also reflects the Framers’ careful efforts to check
whatever propensity a particular Congress might have to enact oppressive,
improvident, or ill-considered measures.” I.N.S. v. Chadha, 462 U.S. 919, 94748 (1983). In the context of bicameralism, the Supreme Court has observed that
“[b]y providing that no law could take effect without the concurrence of the
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delegation of rulemaking power to the Commission, the majority
opinion in Mistretta noted that delegation of rulemaking power
“pursuant to a legislative delegation is not the exclusive
prerogative of the Executive.”269 The majority opinion further
noted that when “we characterized rulemaking as ‘Executive
action’ not governed by the Presentment Clauses, we did so as part
of our effort to distinguish the rulemaking of administrative
agencies from ‘lawmaking’ by Congress which is subject to the
presentment requirements of Article I.”270 By analogy, rulemaking
authority delegated to agencies in the Judicial Branch is not subject
to presentment and bicameralism requirements as reflected in the
procedure for passing the Guidelines under the SRA.271 If the
Commission, however, is “a sort of junior-varsity Congress,” as
suggested by Justice Scalia in his dissenting opinion in Mistretta,
then the promulgation of guidelines should receive the same
legislative safeguards as other laws.272
prescribed majority of the Members of both Houses, the Framers reemphasized
their belief . . . that legislation should not be enacted unless it has been carefully
and fully considered by the Nation’s elected officials.” Id. at 948-49.
269
Id. at 387 n.14. See I.N.S. v. Chadha, 462 U.S. 919 (1983).
270
Mistretta, 488 U.S. at 387 n. 14. See Chadha, 462 U.S. at 953 n.16.
271
28 U.S.C. § 994(a) (2004). SRA directs:
The Commission, by affirmative vote of at least four members of the
Commission, and pursuant to its rules and regulations and consistent
with all pertinent provisions of any Federal statute shall promulgate and
distribute to all courts of the United States and to the United States
Probation System—(1) guidelines, as described in this section, for use
of a sentencing court in determining the sentence to be imposed in a
criminal case . . . .
Id.
272
Mistretta, 488 U.S. at 427. Justice Scalia supported the majority’s
opinion with regard to the petitioner’s delegation argument that “the doctrine of
unconstitutional delegation of legislative authority has been violated because of
the lack of intelligible, congressionally prescribed standards to guide the
Commission.” Id. at 416. He disagreed with the majority, however, because “the
power to make law cannot be exercised by anyone other than Congress, except
in conjunction with the lawful exercise of executive or judicial power.” Id. at
417. Executive and judicial powers are not lawfully exercised by the
Commission because “[t]he lawmaking function of the Commission is
completely divorced from any responsibility for execution of the law or
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B. Reporting Requirements and Data Collection Provisions
Interfere with Judicial Independence
The reporting provisions of the PROTECT Act challenge the
premise of judicial independence by establishing Executive and
Legislative monitoring of the traditional judicial function of
sentencing.273 The independence of the federal judiciary is a
cornerstone of governmental structure and a fundamental
component of separation of powers.274 Although the SRA limited
adjudication of private rights under the law.” Id. at 420.
273
Chief Justice William H. Rehnquist, 2003 Year-End Report on the
Federal Judiciary (Jan. 1, 2004), available at http://www.supremecourtus.
gov/publicinfo/year-end/2003year-endreport.html. Chief Justice Rehnquist
explained that the “subject matter of the questions Congress may pose about
judges’ decisions, and whether they target the judicial decisions of individual
federal judges, could appear to be an unwarranted and ill-considered effort to
intimidate individual judges in the performance of their judicial duties.” Id.
274
THE FEDERALIST NO. 78, at 406 (Alexander Hamilton) (George W.
Carey & James McClellan eds., 2001). Alexander Hamilton recognized that the
independence of the judiciary “guard[s] the constitution and the rights of
individuals from the effects of those ill humours which the arts of designing
men . . . sometimes disseminate among the people themselves . . . .” Id. at 405.
He also observed the importance of the judiciary to the proper maintenance of
separation of powers:
Here also the firmness of the judicial magistracy is of vast importance
in mitigating the severity and confining the operation of [unjust and
partial] laws. It not only serves to moderate the immediate mischiefs of
those which may have been passed, but it operates as a check upon the
legislative body in passing them . . . .
Id. at 406. Hamilton also observed the weakness of the judiciary with regard to
the legislative and executive branches. Id. at 402. He noted that the judiciary
“has no influence over either the sword or the purse . . . [and] may truly be said
to have neither FORCE nor WILL, but merely judgment.” Id. He noted the
“natural feebleness of the judiciary,” and its “continual jeopardy of being
overpowered, awed or influenced by its coordinate branches . . . .” Id. at 403. In
recognition of this potential, the Constitution provides the judiciary with lifetime
appointments, protection against salary diminishments while in office, and
removal only by impeachment for violating the constitutional “good behavior”
standard. U.S. CONST. art. III, § 1. Chief Justice William Rehnquist explained:
One of the critical challenges of American government is to preserve
the legitimate independence of the judicial function while recognizing
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the ability of judges to exercise discretion, it preserved the ability
of judges to engage in individualized assessment of cases to the
extent permitted by the departure provisions.275 The Feeney
Amendment undermines judicial independence and provides a
framework for intimidation of judges by requiring the Sentencing
Commission to make available to the House and Senate
Committees on the Judiciary, upon request, the written reports and
all underlying records accompanying the reports, that the Chief
Judge of each district court is required to submit in every criminal
case to the Sentencing Commission.276 Additionally, the Feeney
Amendment requires that the Sentencing Commission make
available to the Attorney General, upon request, the data files that
the Commission maintains based on the information provided by
the Chief Judge, including the identity of the sentencing judge.277
The data files contain, among other things, the judgment, statement
the role Congress must play in determining how the judiciary functions.
Article III of the Constitution grants to Article III judges two
significant protections of their independence: they have tenure during
good behavior, and their compensation may not be diminished during
their term of office. But federal judges are heavily dependent upon
Congress for virtually every other aspect of their being—including
when and whether to increase judicial compensation.
Chief Justice William H. Rehnquist, Address at the Federal Judges Association
Board of Directors Meeting (May 5, 2003), available at http://www.supreme
courtus.gov/publicinfo/speeches/sp_05-05-03.html (last visited Feb. 2, 2004).
275
149 CONG. REC. S5113-01, 5116 (daily ed. Apr. 10, 2003) (statement of
Sen. Kennedy). Senator Kennedy noted:
As one of the authors of the Sentencing Reform Act, I can say that
Congress did not intend to eliminate judicial discretion. We recognized
that the circumstances that may warrant departure from the guideline
range cannot, by their very nature, be comprehensively listed or
analyzed in advance. In interpreting the Act, both the Supreme Court
and the Sentencing Commission have emphasized this point. This is not
a partisan position. Judicial authority to exercise discretion when
imposing a sentence was and is an integral part of the structure of the
Federal sentencing guidelines and indeed of every guideline system in
use today.
Id.
276
28 U.S.C. § 994(w)(2) (2004).
277
Id. at § 994(w)(4).
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of reasons for the sentence imposed, any plea agreement, the
presentence report, and any other information which the
Commission finds appropriate.278 These reporting requirements
hinder the traditional judicial function of sentencing by creating a
tool for congressional and executive intimidation of judges who
grant downward departures.279
The reporting provisions of the Feeney Amendment are
unnecessary because the Commission, located in the Judicial
Branch, compiles sentencing information pursuant to its statutory
mandate to periodically review and revise the Guidelines and
report any amendments to Congress.280 Indeed, the Sentencing
Commission is required to submit to Congress at least annually an
analysis of the reports submitted by the Chief Judge of each district
court and an accounting of those districts that the Commission
considers have not complied with the reporting requirements.281
The reporting provisions of the PROTECT Act, however, subject
the decisions and identity of individual judges to full disclosure
and review by the Executive and Congress even though the
Sentencing Commission is already required to analyze and submit
information on departure decisions.282
278

Id. at § 994(w)(1).
149 CONG. REC. S5113-01, 5119 (daily ed. Apr. 10, 2003) (statement of
Sen. Kennedy). Senator Kennedy noted:
I must express my deep concern for the provision of the legislation that
requires the Commission to report to the Judiciary Committees of the
Congress and even to the Attorney General confidential court records
and even “the identity of the sentencing judge.” I do not believe that
this provision serves any legitimate interests of the Congress. I do not
believe that authorizing disclosure of this information to the executive
branch is warranted. I have deep concerns that this provision lacks the
respect owed by the Congress to a co-equal branch.
Id. (emphasis added).
280
See 28 U.S.C. § 994(o)-(p) (2004).
281
Id. at § 994(w)(3). “The Commission shall submit to Congress at least
annually an analysis of these documents, any recommendations for legislation
that the Commission concludes is warranted by that analysis, and an accounting
of those districts that the Commission believes have not submitted the
appropriate information and documents required by this section.” Id.
282
See 28 U.S.C. § 994(w)(1)-(4) (2004). Leonidas Ralph Mecham,
279
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One of the most troubling examples of the possible
consequences of the reporting requirements was shown in the
actions taken against Chief Judge James M. Rosenbaum of the
United States District Court for the District of Minnesota after his
testimony concerning a proposed amendment to the Guidelines.283
In May 2001, the Sentencing Commission unanimously submitted
to Congress a proposal to limit to a maximum of ten years the
sentence defendants could receive who played a minor role in a
drug operation.284 The amendment sought to resolve the problem
that minor offenders carrying small amounts of drugs were
receiving harsher sentences than supervisors in the drug trade since
drug quantity is the determining factor in sentencing.285 In
response to the proposed amendment, Representative Lamar Smith
(R-TX) introduced H.R. 4689, for himself and among others,
Representative Sensenbrenner, to block the Commission’s
recommendation.286
On May 14, 2002, the Subcommittee on Crime, Terrorism, and
Secretary of the Judicial Conference of the United States wrote:
Among other things, this data [provided by the Sentencing
Commission] provides for each court the percentage of defendants who
receive substantial assistance departures and the percentage of
defendants who receive other downward departures. We urge Congress
to meet its responsibility to oversee the functioning of the criminal
justice system through use of this and other information without
subjecting individual judges to the risk of unfair criticism in isolated
cases where the record may not fully reflect the events leading up to
and informing the judge’s decision in a particular case.
Letter from Leonidas Ralph Mecham, Secretary of the Judicial Conference of
the United States, to Senator Orrin G. Hatch, (Apr. 1, 2003), available at
http://www.nacdl.org/departures.
283
Douglas A. Kelley, Federal Judge Draws Congressional Ire, 60 BENCH
& B. OF MINN. 22, 23-25 (2003) (describing House Republican’s response to
Chief Judge Rosenbaum’s testimony).
284
Tony Mauro, Judiciary Committee to Debate Disparity in Drug
Sentences, THE LEGAL INTELLIGENCER, May 21, 2002, at 4. See H.R. REP. NO.
107-769, at 6-7 (2002) for a description of the amendment.
285
Mauro, supra note 284, at 4. In one year, for example, couriers and
mules were held accountable for almost as much powder cocaine (4,900 grams)
as managers and supervisors (5,000 grams). H.R. REP. NO. 107-769, at 9 (2002).
286
H.R. 4689, 107th Cong. (2002).
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Homeland Security held a legislative hearing on H.R. 4689.287
Judge Rosenbaum testified in support of the Commission’s
amendment because it would contribute to the development of a
more equitable system with respect to low-level drug offenders.288
Judge Rosenbaum has a reputation for being a tough sentencing
judge.289 He testified that the “present sentencing system sentences
minor and minimal participants who do a day’s work, in an
admittedly evil enterprise, the same way it sentences the planner
and enterprise-operator who set the evil plan in motion and who
figures to take its profits.”290 Before the Committee, he gave
examples of actual cases involving low-level offenders where
application of the Commission’s amendment would result in a
more just outcome.291
Following the hearing, the House Judiciary Committee
requested from Judge Rosenbaum downward departure
information in the cases he discussed in his testimony.292 Judge
Rosenbaum supplied information which reflected that he had
granted downward departures in certain cases but did not include
the reasons for the departures.293 Judge Rosenbaum declined to
provide further information following subsequent requests for
departure information and suggested that the Committee order
transcripts of the sentencing proceedings.294 The Committee did
so.295 Based on the transcripts, the Committee charged that Judge
Rosenbaum misrepresented the sentences imposed in the example
cases because he had departed below the guideline range, belying
287

H.R. REP. NO. 107-769, at 7 (2002).
Id. at 9.
289
Kelley, supra note 283, at 22. Judge Rosenbaum was nominated by
conservative Senator Rudy Boschwitz and appointed by President Ronald
Reagan. Id. Additionally, his sentences for drug offenders exceeded the national
median each year between 1998 and 2002. Id.
290
H.R. REP. NO. 107-769, at 9-10 (2002).
291
Kelley, supra note 283, at 22. Rosenbaum discussed several recent cases
in the District of Minnesota. H.R. REP. 107-769, at 10 (2002).
292
H.R. REP. NO. 107-769, at 10 (2002).
293
Id.
294
Id. at 11.
295
Id.
288
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his testimony that the Commission’s amendment was necessary to
mitigate unwarranted sentencing harshness.296 Within a week, the
House Judiciary Committee, of which Representative
Sensenbrenner is Chairman, accused Rosenbaum of misleading the
Committee about his examples and demanded all of his documents
because of his “record of hostility” to the Guidelines.297 Judge
Rosenbaum refused, however, and the House Judiciary Committee
threatened him with a subpoena.298 In February of 2003, the
Judiciary Committee attempted to obtain Judge Rosenbaum’s
records from the General Accounting Office (GAO), but was
unsuccessful because the GAO does not investigate individual
judges.299 The Committee did not rule out impeachment as a
course of action against Judge Rosenbaum.300
Chief Justice William Rehnquist revealed the troubling nature
of the actions of the Judiciary Committee against Judge
Rosenbaum.301 In a speech to the Board of Directors of the Federal
Judges Association he stated that “Congress has recently indicated
rather strongly, by the Feeney Amendment, that it believes there
have been too many downward departures from the Sentencing
Guidelines. It has taken steps to reduce that number. Such a
296

Id. at 13-14.
Kelley, supra note 283, at 24. See H.R. REP. NO. 107-769, 9-32 (2002)
for a complete description of the charges leveled against Rosenbaum.
298
Jason Hoppin, Drug-Sentencing Probe Worries Bench, LEGAL
INTELLIGENCER, Mar. 24, 2003, at 4. The subpoena would have included
“Rosenbaum’s
records from his cases since Jan. 1, 1999, identifying drugrelated cases in which he departed from sentencing guidelines. He also has been
asked to provide sentencing transcripts, the status of appeals, copies of all
decisions and the names any court personnel who helped in his testimony before
Congress.” Rob Hotakainen & Pam Louwagie, State’s Chief U.S. Judge Might
Face Subpoena; House Panel Investigating Sentencing in Drug Case, STAR
TRIBUNE, Mar. 13, 2002, at 1A, available at 2003 WL 5530675.
299
Kelley, supra note 283, at 24. See also Hoppin, supra note 298, at 4.
300
Kelley, supra note 283, at 24 (citing Jess Braven & Gary Fields, House
Panel to Probe U.S. Judge: Minnesota Jurist’s Records Expected to be
Subpoenaed in an Unusual Showdown, WALL ST. J. (Mar. 12, 2003)).
301
Chief Justice William Rehnquist, Remarks of the Chief Justice at the
Federal Judges Association Board of Directors meeting, available at
http://www.supremecourtus.gov/publicinfo/speeches/sp_05-05-03.html (May 5,
2003).
297
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decision is for Congress, just as the enactment of the Sentencing
Guidelines nearly 20 years ago was.”302 He also affirmed that
collection of information about sentencing practices is “a
legitimate sphere of congressional inquiry, in aid of its legislative
authority.”303 While Chief Justice Rehnquist approved of the
general authority of Congress to collect information in aid of
formulating legislation on sentencing, he went on to explain that
individualized collection of information on a judge-by-judge basis
“is more troubling . . . . For side-by-side with the broad authority
of Congress to legislate and gather information in this area is the
principle that federal judges may not be removed from office for
their judicial acts . . . . [A] judge’s judicial acts may not serve as a
basis for impeachment.”304 This principle, the Chief Justice
observed, has existed for nearly 200 years, following the trial of
Justice Samuel Chase of the Supreme Court by the Senate.305
302

Id.
Id.
304
Id.
305
Id. The Chief Justice remarked:
Chase was one of those people who are intelligent and learned, but
seriously lacking in judicial temperament. He showed marked partiality
in at least one trial over which he presided, and regularly gave grand
juries partisan federalist charges on current events. For this the House
of Representatives, at President Thomas Jefferson’s instigation,
impeached him, and he was tried before the Senate in 1805. That body
heard fifty witnesses over a course of ten full days. The Jeffersonian
Republicans had more than a two-thirds majority in the body, and if
they had voted as a block Chase would have been convicted and
removed from office. Happily, they did not vote as a block. . . . The
significance of the outcome of the Chase trial cannot be overstated—
Chase’s narrow escape from conviction in the Senate exemplified how
close the development of an independent judiciary came to being
stultified. Although the Republicans had expounded grandiose theories
about impeachment being a method by which the judiciary could be
brought into line with prevailing political views, the case against Chase
was tried on a basis of specific allegations of judicial misconduct.
Nearly every act charged against him had been performed in the
discharge of his judicial office. Instead it represented a judgment that
impeachment should not be used to remove a judge for conduct in the
exercise of his judicial duties. The political precedent set by Chase’s
303
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Aside from the Feeney Amendment’s intrusion into judicial
independence, the reporting provisions damage the protection
afforded by downward departures against excessive sentences by
potentially deterring judges from granting downward departures.306
Individualized assessment is a key component of a fair criminal
justice system because the process allows judges to review the
totality of the circumstances surrounding a crime to prevent unjust
consequences.307 Mandatory minimums have resulted in harsh
sentences by limiting the ability of judges to exercise discretion
and reduce sentences in appropriate circumstances.308 Moreover,
acquittal has governed that day to this: a judge’s judicial acts may not
serve as a basis for impeachment.
Id.
306

David M. Zlotnick, The War within the War on Crime: The
Congressional Assault on Judicial Sentencing Discretion, 57 SMU L. REV. 211,
234 (2004) (discussing judicial reaction to the reporting provisions of the
Feeney Amendment). For example, in a recent case, Judge Donald Molloy, of
the District Court of Montana, wrote:
I believe . . . that the Feeney Amendment, in seeking to strip federal
judges of their judgment, will lead to more unjust sentences and that
what we will end up with is a third branch of administrators heeding the
beck and call of those who have sense of justice reflected in the old
testament.
Id. (quoting Sent. Tr. at 26, United States v. Chang Gou You, Cr. 02-15-HDWM (D. Mon. Sept. 11, 2003)). Judge Martin observed that “I certainly hope
my former colleagues wouldn’t give in to that pressure, but look . . . judges
don’t like to be reversed. Some judges are more concerned about their reversal
rate than others. Some judges obviously are more concerned about the
possibility of being reported.” How will Judicial Discretion Change under the
Feeney Amendment?, supra note 158, at M12.
307
149 CONG. REC. S5113-01, 5119 (daily ed. Apr. 10, 2003) (statement of
Sen. Kennedy). Senator Kennedy observed that “[i]t has been uniform and
constant in the federal judicial tradition for the sentencing judge to consider
every convicted person as an individual and every case as a unique study in the
human failings that sometimes mitigate, sometimes magnify, the crime and the
punishment to ensue.” Id. Judge Martin noted that “[f]or most of our history, our
system of justice operated on the premise that justice in sentencing is best
achieved by having a sentence imposed by a judge who, fully informed about
the offense and the offender, has discretion to impose a sentence within the
statutory limits.” Martin, supra note 247, at A31.
308
U.S. v. Dyck, 287 F. Supp. 2d 1016, 1022-23 (D.N.D. 2003). Judge
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the impact of the reporting provisions of the Feeney Amendment is
beginning to emerge in the federal courts. In the recent case of
United States v. Kirsch, the court determined that the defendant’s
case did not fall outside the heartland and denied a downward
departure.309 The court added, however, that there was an
additional reason why it refused to depart downward:
The Court believes that the day of the downward departure
is past. Congress and the Attorney General have instituted
policies designed to intimidate and threaten judges into
refusing to depart downward, and those policies are
working. If the Court were to depart, the Assistant U.S.
Attorney would be required to report that departure to the
U.S. Attorney, who would in turn be required to report to
the Attorney General. The Attorney General would then
report the departure to Congress, and Congress could call
the undersigned to testify and attempt to justify the
departure. This reporting requirement system accomplishes
its goal: the Court is intimidated, and the Court is scared to
depart . . . . Our justice system depends on a fair and
Rodney S. Webb, appointed by President Reagan and a former federal
prosecutor, of the District Court of North Dakota, wrote:
[T]he Court submits that the pendulum for sentencing within the
criminal justice system has moved too far to the right in favor of harsh
sentences. We must adopt sentencing goals beyond retribution and
deterrence. Our current system costs too much and we are in danger of
losing a substantial portion of a whole generation of young men to
drugs as their futures rot within our prisons. A society can be tough on
crime without being vindictive, unjust or cruel . . . . Perhaps this
opinion, as an appeal for a restoration of individualized sentencing, will
provoke some thoughtful discussion on these important issues and help
restore the traditional sentencing discretion of the district courts
usurped by the legislative and executive branches of our government.
Id.
309
287 F. Supp. 2d 1005, 1006 (2003). The defendant was convicted of
conspiracy to defraud the government and making false statements to a federal
agency. Id. at 1006. The defendant requested a downward departure based on his
contention that his case fell outside the “heartland” because of his “strong
family, the history of employment, his strong community report, his education,
and his amenability to probationary supervision.” Id.
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impartial judiciary that is free from intimidation from the
other branches of government. The departure reporting
requirements constitute an unwarranted intimidation of the
judiciary.310
This type of reaction, though, is not uniform. Other judges have
rejected the notion of a judicial “black list” to threaten and
intimidate individual judges and affirm that the Feeney
Amendment will have limited impact on criminal sentencing.311
The opinion in United States v. Vanleer reflects this alternative
perspective.312 The judge based his notion that the Feeney
Amendment will have minimal substantive change on the ability of
judges to downward depart on two areas.313 First, the idea of a
judicial “black list” is erroneous because judicial departure
decisions are already a matter of public record.314 The court stated
that it was “not concerned about close scrutiny of its downward (or
upward) departure decisions by Congress, the public, or
otherwise.”315 Second, the Feeney Amendment in its final form
only restricts the ability of judges to downward depart in child
abduction and sex offense cases.316 The judge wrote that the
Feeney Amendment makes “one limited change in the ability of
district courts to depart downward in child abduction and sex
offense cases . . . . [A] prominent journal circulated to defense
attorneys seemingly suggested that the Feeney Amendment
‘essentially eliminates judges’ discretion in all cases. This
description is not accurate . . . .”317 In all other cases, judges retain
their traditional ability to depart downward in appropriate
circumstances.318
This view, however, ignores that all downward departure
decisions will be monitored by the Department of Justice and
310
311
312
313
314
315
316
317
318

Id. at 1006-07.
See United States v. VanLeer, 270 F. Supp. 2d 1318 (D. Utah 2003).
Id.
Id. at 1323-24.
Id. at 1324.
Id.
Id. at 1323.
Vanleer, 270 F. Supp. 2d at 1323.
Id.
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Congress.319 This inevitably broadens the effect of the Feeney
Amendment because individual judges may be less willing to
depart for fear of reprisal.320 Additionally, the court in Vanleer
deflected criticism of the Feeney Amendment by contending that
the new system is substantially similar to the old.321 The individual
reporting requirements that have concerned Chief Justice
Rehnquist, however, are specific to the new system.322 The
argument as to the degree of difference between the two systems is
misplaced, however, given the addition of the monitoring
provisions. It is the potential for abuse brought about the addition
of the monitoring provisions that is problematic.323 Whatever may
be the philosophy of one court, the judicial branch deserves
protection in accordance with the historical and constitutional
tradition of judicial independence.324
319

28 U.S.C. § 994(w)(1)-(4) (2004).
See United States v. Kirsch, 287 F. Supp. 2d 1005 (2003). In addition,
Representative Conyers stated:
Now my friends on the other side of the aisle will claim not to worry,
that they fixed the Feeney Amendment which they will say is limited to
sex offenses. But the truth is that the revised Feeney language would
radically alter the sentencing regime for every single criminal case in
the legal system. It does this by adding a whole host of new procedural
requirements for a judge to show any form of mercy in all federal
cases. The bill also adds new requirements on the Justice Department
and the Sentencing Commission with regard to downward departures in
all Federal cases. At the end of the day, what we will have is something
very close to the original purpose of the Feeney Amendmentmandatory minimums in all federal criminal cases.
149 CONG. REC. H3059-02, 3075 (daily ed. Apr. 10, 2003) (statement of Rep.
Conyers).
321
VanLeer, 270 F. Supp. 2d at 1323-25.
322
See supra text accompanying notes 276-278 for a description of the
reporting provisions.
323
How will Judicial Discretion Change under the Feeney Amendment?,
supra note 158, at M12. Judge Martin noted that “[t]his was legislation which
was put on as, in my view, just a total attack on judges. And with an attempt to
intimidate.” Id.
324
149 CONG. REC. S6708-01, 6713 (daily ed. May 20, 2003) (statement of
Sen. Leahy). Senator Leahy noted:
[T]he Feeney Amendment effectively created a “black list” of judges
320
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C. The Feeney Amendment Overturns the Supreme Court
Decision in Koon
Two commentators have noted that the principle purpose of the
Feeney Amendment was to overrule Koon.325 Koon implemented a
deferential abuse of discretion standard, which recognized the
“institutional advantage” of district judges to determine whether a
case falls outside the “heartland” because they preside over many
more Guidelines cases than appellate courts.326 The Feeney
Amendment undermines the traditional sentencing discretion of
trial judges, as articulated in Koon, to make factually driven
sentencing decisions.327 It shifts sentencing discretion away from
that stray from the draconian mandates of the new law. The enacted
amendment attempt [sic] to intimate [sic] the Federal judiciary by
compiling a list of all judges who impose sentences that the Justice
Department does not like. Again, this provision is not limited to crimes
against children, but applies in any type of criminal case. It takes a
sledge hammer to the concept of separation of powers.
Id.
325

Paul Shechtman & Nathaniel Z. Marmur, Retroactive Application of the
PROTECT Act, N.Y. L.J., June 24, 2003, at col. 4. They cite Representatives
Feeney’s statement that:
[T]he Department of Justice believes that much of this damage is
traceable to the Supreme Court’s 1996 decision in Koon versus the
United States. In the Koon case, the court held that any factor not
explicitly disapproved by the sentencing commission or by statute
could serve as grounds for departure. So judges can make up
exceptions as they go along. This has led to an accelerated rate of
downward departures.
149 CONG. REC. H2405-05, 2422-23 (daily ed. Mar. 27, 2003) (statement of
Rep. Feeney).
326
Koon v. United States, 518 U.S. 81, 98 (1996).
327
149 CONG. REC. S6708-01, 6711-12 (daily ed. May 20, 2003) (statement
of Sen. Kennedy). Senator Kennedy noted:
[The Feeney Amendment] limits in several ways the ability of judges to
depart downwards from the guidelines. It overturns a unanimous 1996
Supreme Court decision, Koon v. United States, which established a
deferential standard of review for departures from the guidelines based
on the facts of the case-thereby undermining what the Court described
as the “traditional sentencing discretion” of trial courts and the
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district courts to appellate judges by changing the standard of
review from “due deference” to de novo.328 Judge Jack B.
Weinstein, of the Eastern District of New York, recently
commented that “[f]or a judge to exercise what amounts to original
power to sentence without actually seeing the person being
sentenced is contrary to American tradition, as recognized in
Koon.”329 Changing the standard of review to de novo further
reduces the ability of judges to exercise discretion in the harsh
criminal sentencing system.330
Sentencing data supports the proposition that district judges are
exposed to a significantly higher number of departure cases
compared to appellate courts, and this undermines the DOJ’s
justification for overturning Koon.331 The DOJ appealed only 19
“institutional advantage” of Federal district courts over appellate courts
to make fact-based sentencing determinations.
Id. Koon, 518 U.S. at 87.
328
18 U.S.C. § 3742(e) (2004).
329
In re Sentencing, 219 F.R.D. 262, 262 (E.D.N.Y. 2004) (order granting
all sentencing hearings to be recorded by a video recording device).
330
Id. Judge Weinstein noted:
Passage of the Prosecutorial Remedies and Other Tools to end the
Exploitation of Children Today Act of 2003 (“PROTECT Act”) carries
further the attenuation of the capacity of federal judges to do their work
properly by requiring the Court of Appeals to review de novo a District
Court’s departure from the applicable Sentencing Guidelines range. In
effect, primary sentencing authority is shifted to the appellate judges
whenever a trial court provides a lower sentence than do the Guidelines
matrices.
Id. (internal citations omitted).
331
Koon, 518 U.S. at 98. In Koon, the Court noted:
Before a departure is permitted, certain aspects of the case must be
found unusual enough for it to fall outside the heartland of cases in the
Guideline. To resolve this question, the district court must make a
refined assessment of the many facts bearing on the outcome, informed
by its vantage point and day-to-day experience in criminal sentencing.
Whether a given factor is present to a degree not adequately considered
by the Commission, or whether a discouraged factor nonetheless
justifies departure because it is present in some unusual or exceptional
way, are matters determined in large part by comparison with the facts
of other Guidelines cases.
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departure sentences in fiscal year 2001.332 Defendants appealed
340 departure sentences, which represents only 4.5 percent of the
total criminal sentences appealed in 2001.333 Furthermore, the DOJ
explained that the Feeney Amendment would facilitate government
appeal of “illegal” downward departures by requiring appellate
courts to undertake a de novo review of the case.334 Senator
Kennedy stated, however, that “in arguing for the abrogation of the
Supreme Court’s ruling in Boon [sic] v. United States, the
Department also failed to mention that it wins 78 percent of all
sentencing appeals, or that 85 percent of all defendants who
receive downward departures based on grounds other than
cooperation with the government nevertheless receive prison
time.”335 Of the 19 departure sentences appealed by the DOJ in
fiscal year 2001, the departure decision was affirmed 21 percent of
the time.336 The DOJ had a success rate of 79 percent, therefore,
which fails to suggest that the abuse of discretion standard has
hindered the DOJ in the appeals process.337
Not only are district court judges required to preside over a
significantly greater number of sentencing cases than appellate
courts, but the nature of the sentencing process places district court
judges in the best position to determine the appropriate sentence of
an offender.338 In 2001, 96.6 percent of defendants accepted guilty
pleas resulting in only 3.4 percent of cases reaching the trial

Id.
332

UNITED STATES SENTENCING COMM’N, 2001 SOURCEBOOK OF FEDERAL
SENTENCING STATISTICS, tbl. 58, at http://www.ussc.gov/annrpts.htm (last
visited Mar.10, 2003).
333
Id. at tbl. 57.
334
Letter from Justice Department Supporting Original Feeney
Amendment, 15 FED. SENT. R. 355 (Vera Inst. Just. June 2003) at 3, at 2003 WL
22208851.
335
149 CONG. REC. S6708-01, 6711 (daily ed. May 20, 2003) (statement of
Sen. Kennedy).
336
UNITED STATES SENTENCING COMMISSION, 2001 SOURCEBOOK OF
FEDERAL SENTENCING STATISTICS, tbl. 58, at http://www.ussc.gov/annrpts.htm
(last visited Mar.10, 2003).
337
Id.
338
In re Sentencing, 219 F.R.D. 262, 262-63 (E.D.N.Y. 2004).
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stage.339 The virtual removal of the federal criminal trial has
shifted discretion away from judges and defense counsel to
prosecutors, and placed significant emphasis on the sentencing
hearing as the means to evaluate the offender and the facts of the
case.340 A probation officer prepares a presentence report for every
defendant in a criminal case.341 In addition to using the presentence
report as a means of evaluating the defendant, district courts judges
are able to personally assess and observe the defendant and
interrogate the defendant and the defendant’s family members.342
339

UNITED STATES SENTENCING COMMISSION, 2001 SOURCEBOOK OF
FEDERAL SENTENCING STATISTICS, fig. C, at http://www.ussc.gov/annrpts.htm
(last visited Mar.10, 2003).
340
U.S. v. Speed Joyeros, S.A., 204 F. Supp. 2d 412, 417-18 (E.D.N.Y.
2002). Judge Weinstein noted:
The virtual elimination of federal criminal trials, substituting
administrative decisions not to prosecute or pleas of guilty, has
substantially changed our federal criminal law system. Increased
prosecutorial discretion and power have raised the percent of guilty
pleas . . . . Discretion not to prosecute for the crime committed is
widely exercised. Enhancement of control of sentencing by the
prosecutor as a result of sentencing guidelines and minimum sentences
has increased the government’s power to coerce defendants. There has
been a change from the paradigmatic concept of investigation and
accusation by the government of almost all persons believed to have
committed crimes, trial by jury with a strong role for defense counsel,
and discretion in sentencing by the court, to a system sharply reducing
the role of defense counsel, the jury and the judge, and whatever
protections they can afford a defendant.
Id. Judge Weinstein noted further that “sentencing hearings routinely conducted
following the entering of a guilty plea are the critical events in criminal
prosecutions.” In re Sentencing, 219 F.R.D. at 262.
341
FED. R. CRIM. P. 32(c)(1)(A). The presentence report includes, among
other things, the defendant’s history and characteristics, including any prior
criminal record and any circumstances affecting the defendant’s behavior that
might be helpful in imposing a sentence. Id. at (d)(2)(A)-(F).
342
In re Sentencing, 219 F.R.D. at 263. Judge Weinstein noted:
Those attending a sentencing hearing typically include the defendant
and defendant’s counsel, an Assistant United States Attorney, a
probation officer (who prepared the presentence report), a court
reporter, the judge, and the family, friends, employers, and other
witnesses for the defendant and for the government. If the defendant is
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Judge Weinstein explained:
The sentencing hearing normally requires that the
defendant be observed for credibility, mental astuteness,
physical characteristics, ability to withstand the rigors and
dangers of incarceration, and a myriad other relevant
factors. In many instances, it is necessary to observe the
employer’s and familial ties to the defendant. A judge
applies mental impressions of many tangible and intangible
factors when imposing a sentence. Many of these factors do
not appear in the transcript. The defendant’s words, his
facial expressions and body language, the severity of any
infirmity, the depth of his family’s reliance, or the
feebleness of his build cannot be accurately conveyed by a
cold record. Many defendants are ill educated and
inarticulate. They do not have the intellectual capacity to
articulate, as might a great novelist, what is in their hearts.
They are, after all, mere people.343
The sentencing transcript and presentence report are unable,
therefore, to properly encapsulate the district court judge’s
impressions of the defendant, which means that this type of
individualized assessment will be lost because “[i]t is unlikely that
the Court of Appeals judges would elect to require a criminal
defendant to appear in the appellate courtroom so its judges could
in fact revisit the sentence de novo.”344
The change of the standard of review results in the possibility
in custody, he or she is brought to court clad in prison garb, under the
watchful eye of the United States Marshals. Otherwise, the defendant
arrives in civilian attire. The closest family members are invited to sit
with the defendant so that the court may observe them and interrogate
them if necessary, and so that they and the defendant can furnish each
other with emotional support. Given that the majority of defendants are
charged with drug crimes, there is rarely a tangible “victim” in the
court . . . . [D]efense counsel, the defendant, the prosecutor and the
victim (if present) are given opportunities to speak . . . . The court then
imposes a sentence “without unnecessary delay.”
Id. (citations omitted).
343
Id. at 264 (citations omitted) (emphasis added).
344
Id.
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that defendants will receive excessive sentences because appellate
courts lack the experience and opportunity to assess the defendant
and the circumstances surrounding the defendant’s crime.345 For
example, Dyck, a citizen of Canada, was a nineteen-year old with a
fourth grade education who served a mitigated sentence of 12
months for his minor role as “mule” in trafficking 85 pounds of
marijuana into the United States.346 Following his release, the
Immigration and Naturalization Service (INS) ordered him to
permanently leave the United States and the defendant returned to
Canada.347 Subsequently, the defendant paid a driver to take him to
another part of Canada to visit friends.348 The driver decided to
travel through the United States because of the better highway
system but failed to inform the defendant of his plans.349
Defendant fell asleep during the trip but awoke as the car
approached the border.350 The border patrol officer stopped the
vehicle and the defendant was charged with attempting to illegally
reenter the country.351 The district court judge refused to impose
the 41 to 51 month sentence, which reflected his criminal history
category based on his prior drug trafficking offense, and sentenced
Dyck to 6 months because his case fell outside the heartland as he
was not attempting to reenter the United States to distribute
drugs.352 The Government appealed and the Court of Appeals
vacated the decision and mandated a sentence within the 41 to 51
month range because it refused to consider Dyck’s minor role in
the prior drug offense as a basis for downward departure.353
345

U.S. v. Dyck, 287 F. Supp. 2d 1016, 1019 (D.N.D. 2003) (noting that
the “district courts also enjoy familiarity with history of the case and reap the
benefits of face-to-face contact with the defendants, their families, and their
victims”). Id.
346
Id. at 1017.
347
Id.
348
Id. See 8 U.S.C. § 1326(a) (2003).
349
Dyck, 287 F. Supp. 2d at 1017-18.
350
Id. at 1018.
351
Id.
352
Id. See U.S. SENTENCING GUIDELINES MANUAL § 2L1.2 (2003).
353
Dyck, 287 F. Supp. 2d at 1020. The district court noted that the circuit
court “fails to recognize the injustice of enhancing a defendant’s net offense
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The Feeney Amendment deprives defendants, such as Dyck, of
the wisdom and experience of district court judges. The district
court judge in Dyck observed this fact upon remand of Dyck’s
case:
In the matter of the sentencing of Pedro Dyck, this Court
enjoys the exact advantages over the appellate court the
Supreme Court was referring to in Koon. The Court is
located in an agricultural border state and regularly
sentences defendants involved in immigration and drug
crimes. The sentencing judge has over forty years
experience in criminal law as a defense attorney,
prosecutor, and judge; and as a judge, has sentenced
hundreds of defendants under the direction of the
Guidelines. The Court participated in all aspects of the case
from pre-trial matters to trial to sentencing. The Court has
met the defendant, conversed with the defendant, and
peered into the whites of the defendant’s eyes. The district
court is therefore in the better position to determine if this
case falls outside the heartland of cases.354
As noted by the district court judge in Dyck, the sentencing system
should afford district court judges the deference they deserve
because of their experience in evaluating the circumstances
surrounding the commission of a crime: “The need [in punishment]
is not for blindness, but for insight, for equity, for what Aristotle
called ‘the correction of the law where it is defective owing to its
universality.’ This can occur only in a judgment that takes account
of the complexity of the individual case.”355 District court judges
should be allowed to accomplish these goals.
CONCLUSION
Enactment of the Feeney Amendments does not reflect the
level for a prior offense, while failing to consider the role in the prior offense as
a basis for departure.” Id.
354
Id.
355
STITH & CABRANES, supra note 28, at 79 (quoting COMPLETE WORKS OF
ARISTOTLE (Barnes ed., 1984), 1796).
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legislative process at its best. Considering the devastating impact
the original Feeney Amendment would have wrought on judicial
sentencing discretion, it is remarkable that the House passed it
based on a mere twenty minutes of debate. Although part of the
reason for the enactment of the Feeney Amendment was due to
concern over implementing the AMBER Plan on a nationwide
scale, enactment of the Feeney Amendment reveals that the
Judicial Branch requires protection from members of Congress and
the Executive who fundamentally distrust judicial independence
and discretion in sentencing or fail to appreciate the moral
consequences of a sentencing system lacking the input of the
judiciary.

SHINDELMACRO.DOC

4/23/2004 1:00 PM

ONE STANDARD FITS ALL? DEFINING
ACHIEVEMENT STANDARDS FOR
STUDENTS WITH COGNITIVE DISABILITIES
WITHIN THE NO CHILD LEFT BEHIND
ACT’S STANDARDIZED FRAMEWORK
Cory L. Shindel*
INTRODUCTION
In January 2002, following years of debate about the best
means of improving America’s failing public schools, Congress
passed the No Child Left Behind Act of 2001 (“NCLB”).1 In an
effort to unify national education standards, NCLB mandates that
each state implement a single, statewide accountability system for
its elementary and secondary schools to monitor the state’s and
each school’s adequate yearly progress.2 NCLB’s accountability
* Brooklyn Law School Class of 2005; B.A. Penn State University, 2001.
The author would like to thank her parents, Leonard and Maxine Shindel, for
their encouragement and inspiration. She also wishes to thank the staff of the
Journal of Law and Policy for their careful work. Special thanks to Peter
Romer-Friedman for his gentle criticism and unfailing support.
1
No Child Left Behind Act of 2001, 20 U.S.C. §§ 6301-7941 (2002)
(reauthorizing the Elementary and Secondary Education Act).
2
See 20 U.S.C. § 6301(4) (2002) (stating as one of the purposes of the
NCLB “holding schools, local educational agencies, and States accountable for
improving the academic achievement of all students”); 20 U.S.C. § 6301(6)
(stating as one of the purposes of the NCLB “improving and strengthening
accountability, teaching, and learning by using assessment systems designed to
ensure that students are meeting challenging State academic achievement and
content standards”); 20 U.S.C. § 6311(b)(2)(A)-(B) (2002) (describing the
required contents of state accountability systems that provide for adequate
yearly progress for all students).
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model is decidedly structured and requires that all students in a
state, including general education students, students for whom
English is a second language, and students with disabilities, pass
assessments with the same content and academic standards.3 If any
subgroup (for example, students with disabilities) fails to make
progress toward 100 percent success on math and reading exams,
the entire school is considered to have failed to make adequate
yearly progress.4 Failing to make adequate yearly progress in two
straight years leads to the identification of a school as in need of
improvement.5 A school’s failure to make adequate yearly progress
by the end of the second year after this identification triggers the
NCLB’s corrective action provisions, which permit parents to
3

20 U.S.C. § 6311(b)(1)(A)-(B); 34 C.F.R. § 200.6 (2003) (mandating the
inclusion of all students). Academic content standards mandate what students
learn while achievement standards mandate how well they must learn to be
considered “proficient” by their states. See NAT’L CTR. FOR EDUCATIONAL
OUTCOMES, ACCOUNTABILITY FOR RESULTS IN THE NO CHILD LEFT BEHIND
ACT—WHAT IT MEANS FOR CHILDREN WITH DISABILITIES (Aug. 2003),
available at http://education.umn.edu/nceo/OnlinePubs/NCLB disabilities.html.
Although 100 percent student participation is the goal, the NCLB requires that at
least 95 percent of students in each group participate in assessments in order to
account for absenteeism, medical emergencies, and other factors. 20 U.S.C. §
6311(b)(2)(I)(ii).
4
20 U.S.C. § 6311(b)(2)(I) (describing the requirements for a school’s
annual improvement); 20 U.S.C. § 6316(b)(2)(C)(v)(II) (2002) (outlining the
subgroups for which separate measurable objectives are required to determine
adequate yearly progress); 20 U.S.C. § 6316(b)(7)(A) (addressing corrective
action for schools). But see 20 U.S.C. § 6311(b)(2)(I)(i) (stating that a school
may make adequate yearly progress even if a subgroup within the school fails to
demonstrate proficiency in the assessed subjects “if the percentage of students in
that group who did not meet or exceed the proficient level of academic
achievement on the State assessments . . . for that year decreased by 10 percent
of that percentage from the preceding school year and that group made progress
on one or more . . . academic indicators . . .”). This is commonly known as the
“safe harbor” provision. CTR. ON EDUC. POL’Y, FROM THE CAPITAL TO THE
CLASSROOM: YEAR 2 OF THE NO CHILD LEFT BEHIND ACT 1, 24 (Jan. 2004)
(discussing the adequate yearly progress provisions of NCLB), available at
http://www.ctredpol.org/pubs/nclby2/cep_ nclb_y2.pdf.
5
20 U.S.C. § 6316(b)(1)(A) (describing that a school is identified as in
need of improvement following two consecutive years of adequate yearly
progress failure).
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transfer their children to passing schools.6
NCLB, like the Individuals with Disabilities Education Act
(“IDEA”), recognizes that special education students may require
unique accommodations to take standardized state assessments and
requires that states accommodate these students according to their
individualized education programs (“IEPs”).7 An IEP sets
individualized long- and short-term academic goals for students
with disabilities, and outlines the educational accommodations or
modifications necessary for an individual student’s education and
assessment.8 Generally, accommodations noted in a student’s IEP
do not change the basic material covered by assessments, but
rather, allow for adaptations such as time extensions or formatting
in Braille.9
6

20 U.S.C. § 6316(b)(7)(C)(i)-(iv) (outlining the methods of corrective
action available to local educational agencies).
7
20 U.S.C. § 6311(b)(3)(C)(ix)(II) (requiring “reasonable adaptations and
accommodations for students with disabilities (as defined under section 1401(3)
of this title”)); Individuals with Disabilities Education Act, 20 U.S.C. §§ 140087 (2000), at 20 U.S.C. § 1401(3) (2000). The IDEA’s protections extend only
to students who fall within one or more of the statutory categories of disability
and who require related services and special education. 20 U.S.C. § 1414 (2000)
(discussing the procedures by which a student is determined to be eligible for
services and educational programming under the IDEA); 20 U.S.C. § 1401(3)
(defining the term “child with a disability”). See generally MITCHELL YELL, THE
LAW AND SPECIAL EDUCATION 73 (1998). For IDEA purposes, the term “child
with a disability” includes children with “mental retardation, hearing
impairments (including deafness), speech or language impairments, visual
impairments (including blindness), serious emotional disturbance, orthopedic
impairments, autism, traumatic brain injury, other health impairments, or
specific learning disabilities.” 20 U.S.C. § 1401(3)(a); 34 C.F.R. § 300.7(a)(1)(b)(13) (1999). Although states must provide IDEA services to students within
the above categories, they are free to combine or divide categories as they see fit
for identification purposes. YELL, supra, at 74.
8
20 U.S.C. § 1414(d)(1)(A)-(B) (explaining that an IEP must include a
description of a child’s current educational levels, annual goals and short-term
objectives, special education needs, and related services).
9
20 U.S.C. § 1414(d)(3)(B) (describing special considerations for IEPs,
including possible instruction through Braille for visually impaired students).
Special educators distinguish “accommodations” or adaptations of material to
reflect students’ physical and visual needs from “modifications,” which alter test
content to align test material with students’ academic plans and abilities. See
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Despite these accommodations, standardized assessment
remains impractical for many students with significant cognitive
disabilities.10 For these students, the IDEA and NCLB mandate the
availability of alternate assessments as a means of evaluating
Letter from Bill East, Executive Director of National Association of State
Directors of Special Education, to Jacquelyn Jackson, Acting Director of
Student Achievement and School Accountability Programs, Office of
Elementary and Secondary Education, U.S. Department of Education (May 19,
2003) [hereinafter East Letter], at http://www.nasdse.org/government_
relations/nclb/regs_051903.htm.
10
20 U.S.C. § 6311(b)(2)(I)(ii) (2002); 34 C.F.R. § 200.6(a)(2) (2003)
(requiring states to provide one or more alternate assessments for children with
disabilities); 20 U.S.C. §1412(a)(17)(A)(i) (2000) (describing the duty of states
or local educational agencies to create “guidelines for the participation of
children with disabilities in alternate assessments for those children who cannot
participate in State and district-wide assessment programs”). The IDEA defines
a “child with a disability” as a child who possesses one or more of thirteen types
of disabilities and who, by reason thereof, requires special education and related
services. 20 U.S.C. § 1401(3)(a); 34 C.F.R. § 300.7(a)(1)-(b)(13) (1999). See
also supra note 7 (setting forth the categories of disability under the IDEA).
Orthopedic impairments, blindness, and deafness are among the categories of
disability identified in the IDEA. 20 U.S.C. § 1401(3)(a). Although related
services such as special transportation or assistive technology may be necessary
to enable students with physical, visual, or auditory impairments to participate in
general education programs, these disabilities alone do not affect intellectual
functioning. See S. Phillips, Assessment Accommodations, 1997 DET. C.L. REV.
917, 918-19 (1997) (noting the distinctions between cognitive and physical
disabilities). Consequently, students with disabilities in one or more of the
aforementioned categories must require special education in addition to any
necessary related services in order to qualify for the protections of the IDEA.
LAURA F. ROTHSTEIN, SPECIAL EDUCATION LAW 64-65 (1995). In contrast,
disabilities such as autism, mental retardation, and traumatic brain injury,
involve the impairment of a student’s developmental, learning, or thinking
processes. See Nat’l Dissemination Ctr. for Children with Disabilities, General
Information About Disabilities: Disabilities That Qualify Infants, Toddlers,
Children and Youth for Services Under the IDEA, available at
http://www.nichcy.org/ pubs/genresc/gr3.pdf (last visited Mar. 30, 2004).
Special educators and disability advocates commonly refer to these impairments
as “cognitive disabilities,” although the IDEA does not make use of this term.
ATSTAR, Cognitive Disability (describing mental retardation and traumatic
brain
injury
as
forms
of
cognitive
disability),
at
http://www.atstar.org/info_disabilities_ cognitive.html (last visited Mar. 30,
2004).
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educational progress.11 Department of Education regulations
implementing NCLB require that all states provide one or more
alternate assessment options to students with disabilities for whom
general assessments are inappropriate.12 The regulations, however,
do not elaborate on the format of these exams.13 As a result, states
and the federal government have scrambled to both interpret and
implement these provisions.14 Performance on grade-level
assessments that are measured by state academic standards is
unrealistic for many students with significant cognitive disabilities
such as autism, mental retardation, or traumatic brain injury.15 For
a small percentage of students with the “most significant”16
11

20 U.S.C. § 6311(b)(2)(I)(ii); 34 C.F.R. § 200.6(a)(2); 20 U.S.C.
§1412(a)(17)(A)(i) (2000) (describing the duty of states or local educational
agencies to create “guidelines for the participation of children with disabilities in
alternate assessments for those children who cannot participate in State and
district-wide assessment programs”).
12
34 C.F.R. § 200.6(a)(2).
13
34 C.F.R. § 200.6 (requiring only that states provide alternate
assessments for students whose IEPs indicate that such assessments are
appropriate, and that alternate assessments yield grade-level results in English
language arts and math, and by the 2007-08 academic year, science).
14
See Jason Wermers, V.A., U.S. Differ on Tests for Special-Ed Students;
Federal Plan Calls for Wider Participation, RICH. TIMES DISPATCH (Richmond,
Virginia), Apr. 30, 2003, at B1.
15
See Improving the Academic Achievement of the Disadvantaged, 68
Fed. Reg. 13,796, 13,796-97 (Mar. 20, 2003) (to be codified at 34 C.F.R. pt.
200.13) (suggesting the availability of alternate achievement standards for
students with the “most significant” cognitive disabilities); George Merritt,
Special Kids, Standards Tests: Parents, Educators Question Use of Same
Yardstick for Every Student, DENV. POST, Mar. 17, 2004, at A1 (reporting the
views of educators and parents that grade-level assessment of some special
education students is unrealistic in that it requires students to succeed on
assessments based on unfamiliar material).
16
68 Fed. Reg. at 13,797. The Department of Education originally defined
the target student group for alternate achievement standards as those “students
whose intellectual functioning and adaptive behavior are three or more standard
deviations below the mean.” Id. However, in the final regulation, the
Department of Education eliminated this definition and explained that students
with the most significant cognitive disabilities are those students who “are
within one or more of the thirteen existing categories of disability . . . and whose
cognitive impairments may prevent them from attaining grade-level
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cognitive disabilities, a recently-enacted NCLB regulation advises
that alternate assessments may be evaluated according to alternate
achievement standards rather than grade-level academic and
content standards.17
The Department of Education, while favoring the use of
alternate achievement standards for students with the most
significant cognitive disabilities, fears that such standards may
provide an end-run around statewide grade-level standards if left
unregulated.18 Thus, in December 2003, the Department of
Education enacted a regulation that limits the degree to which
achievement standards, even with the very best instruction.” Improving the
Academic Achievement of the Disadvantaged, 68 Fed. Reg. 68,698, 68,704
(Dec. 9, 2003) (to be codified at 34 C.F.R. pt. 200.13). See supra note 7 (setting
forth the thirteen categories of disability identified by the IDEA). The
Department estimated that no more than 9 percent of students with disabilities
would require the use of alternate achievement standards. 68 Fed. Reg. at
68,700.
17
68 Fed. Reg. at 68,698.
18
See Improving the Academic Achievement of the Disadvantaged, 67
Fed. Reg. 50,986, 50,987 (Aug. 6, 2002) (to be codified at 34 C.F.R. pt. 200.13)
(proposing the use of alternate achievement standards and emphasizing that
“[u]nder the Title I accountability system, alternate assessments are an
appropriate way to measure the progress of only that very limited portion of
students with the most severe cognitive disabilities who will never be able to
demonstrate on grade-level academic achievement standards even if provided
the very best education”). In proposing the use of alternate achievement
standards for students with the most significant cognitive disabilities, the
Department of Education sought to add flexibility to NCLB provisions that
require the grade-level achievement of all students on statewide assessments. 68
Fed. Reg. at 68,707. The Department noted, however, that alternate achievement
standards, that is, standards of lesser complexity that are adjusted to reflect
realistic outcomes for students with the most significant cognitive disabilities,
are inappropriate for students who have the potential to achieve at grade level if
provided quality instruction. Id. at 68,700. The Department of Education warned
that if schools, districts, and states were permitted to make use of the relaxed
standards for all students with disabilities, they could effectively avoid
accountability for the students with disabilities subgroup by administering
insufficiently challenging educational programs and assessments in order to
increase the rate of student proficiency for adequate yearly progress purposes.
Id. at 68,704-05. The Department of Education explained that the regulated use
of alternate achievement standards would ensure that educators maintain high
expectations for students with disabilities. Id. at 68,698.
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school districts and states may incorporate the proficient results of
assessments based on alternate achievement standards within their
adequate yearly progress totals.19 The regulation caps the use of
proficient scores on assessments based on alternate achievement
standards at 1 percent of students in all grade levels assessed.20
The cap on the use of alternate achievement standards for
adequate yearly progress purposes, while commendable in its
emphasis on the development of realistic assessment standards for
students with the most significant cognitive disabilities, fails to
ensure that states and schools are held accountable for the rigorous
education of students with disabilities generally.21 Specifically, in
requiring that IEP teams contend with external pressures to
minimize school failure under NCLB, the cap distracts special
educators from their rightful focus on the needs of individual
students.22 Additionally, the regulation transforms NCLB
19

68 Fed. Reg. at 68,698 (setting forth the final regulation on the use of
alternate achievement standards for students with the most significant cognitive
disabilities).
20
Id. at 68,699 (clarifying that alternate achievement standards are
appropriate only for a limited group of students). The final regulation is codified
at 34 C.F.R. § 200.13(c) (2003). Noting that many students with the most
significant cognitive disabilities are unable to attain grade-level achievement,
the Department of Education sought through its regulation on alternate
achievement standard to offer states, districts, and schools a more practical
means of evaluating the progress of these students. Id. at 68,703. The
Department of Education explained that “[t]oo often in the past, students with
disabilities were excluded from assessments and accountability systems, and . . .
did not receive the academic attention they deserved.” Id. at 68,698. By
permitting the use of alternate achievement standards, which reflect realistic
outcomes for students with the most significant cognitive disabilities, the
Department of Education hoped to “ensure that schools are held accountable for
the educational progress of students with the most significant cognitive
disabilities, just as [they] are held accountable for the educational results of all
other students with disabilities and students without disabilities.” Id. But see
infra Part III.B.1 (discussing the potentially negative impact of the regulation on
accountability for the education of students with disabilities).
21
See Merritt, supra note 15 (reporting the views of parents and
administrators who suggest that the cap undermines accountability for students
with cognitive disabilities who are made to take assessments based on
unfamiliar grade-level material).
22
See 20 U.S.C. § 1414(d) (2000) (outlining the required members of an
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assessment into a mere formality for many students with
disabilities by requiring states and districts to count proficient
scores on assessments measured by alternate achievement
standards as non-proficient in their adequate yearly progress totals
once the 1 percent cap has been reached.23
Part I of this note sets forth the federal statutory authority for
individualized special education and the assessment of students
with disabilities. Part II discusses the various alternate assessment
models used by states and explores federal efforts to regulate the
use of alternate achievement standards. Part III highlights the
challenges of implementing the federal cap on the use of alternate
achievement standards for adequate yearly progress purposes and
emphasizes the need for federal guidance to assist states in the
development and administration of alternate achievement
IEP team); Lynn Olson, All Means All, EDUC. WK., Jan. 8, 2004, at 49
[hereinafter Olson, All Means All] (quoting Lydia Calderon, of the special
education office of the Michigan education department, as noting that “[t]he risk
is that some students may not be assessed appropriately as the cap influences
decision-making”); see also infra Part I.A (describing the participants in IEP
teams). Under the federal cap, if a state or district exceeds the 1 percent cap on
the use of proficient scores on alternate achievement standards for adequate
yearly progress purposes, it must count the remaining proficient scores yielded
by these standards as non-proficient for adequate yearly progress purposes. 34
C.F.R. § 200.13(c)(4) (2003). Thus, a state or district that surpasses the cap such
that it is required to report student scores as non-proficient for adequate yearly
progress purposes may fail to make adequate yearly progress and become
subject to the corrective action provisions of NCLB. Improving the Academic
Achievement of the Disadvantaged, 68 Fed. Reg. 68,698, 68,707 (Dec. 9, 2003)
(to be codified at 34 C.F.R. pt. 200.13) (suggesting that exceeding the 1 percent
cap may “create negative consequences for schools that administer the alternate
assessment”). Given that NCLB’s corrective action provisions authorize the
replacement of key personnel at the school, district, and state levels as well as
reductions in funding, IEP teams may be reluctant to approve the use of alternate
achievement standards so as to risk exceeding the cap and triggering these
provisions. 20 U.S.C. § 6316(c)(10)(C) (authorizing corrective action measures
by states); 20 U.S.C. § 6316(b)(7)(C) (authorizing corrective action measures by
local educational agencies). See also Olson, All Means All, supra (discussing the
cap’s influences on IEP team decisions).
23
34 C.F.R. § 200.13(c)(4) (2003) (requiring that proficient scores on
alternate achievement standards above the 1 percent cap must be counted as
non-proficient).
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standards. Further, Part III addresses the threat to accountability
posed by the limited use of proficient scores on assessments by
alternate achievement standards for adequate yearly progress
purposes. Part IV proposes greater flexibility in the federal cap on
the use of alternate achievement standards for adequate yearly
progress purposes and urges that states and the federal government
must collaborate to develop meaningful assessment models for
students with significant cognitive disabilities. Additionally, Part
IV advises that congressional efforts to reconcile the IDEA, which
emphasizes individualized achievement, and the NCLB, which
prioritizes group progress, must preserve the individualized nature
of special education. The note concludes with suggestions for
unifying diverse approaches to the assessment of students with
significant cognitive disabilities, and in turn, strengthening
accountability for the education received by these students.
I.

THE STATUTORY FRAMEWORK OF ASSESSMENT
A. The Individuals with Disabilities Education Act

Special education is largely the product of the Education of All
Handicapped Children Act (“EAHCA”), now referred to as the
Individuals with Disabilities Education Act (“IDEA”).24 Beginning
at the turn of the twentieth century and continuing through the late
1960s, states statutorily permitted and courts upheld the exclusion
of students with disabilities from public schools.25 Grounds for
24

Individuals with Disabilities Education Act, Pub. L. No. 101-46, 104
Stat. 1103 (1997) (amending Education of All Handicapped Children Act, Pub.
L. No. 94-142, 89 Stat. 773 (1975)) (codified at 20 U.S.C. §§ 1400-87 (2000)).
Therese Craparo, Note, Remembering the “Individuals” of the Individuals with
Disabilities Education Act, 6 N.Y.U. J. LEGIS. & PUB. POL’Y 467, 472-75
(2003). The EAHCA came to be known as the IDEA through a congressional
amendment in 1990. Id.
25
20 U.S.C. § 1400 (2000) (noting that prior to the enactment of EAHCA
in 1975 (now the IDEA), more than half of all children with disabilities
nationally did not receive “appropriate educational services,” and one million
children with disabilities were entirely excluded from the public education
system). See Dep’t of Pub. Welfare v. Haas, 154 N.E.2d 265 (Ill. 1958) (holding
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exclusion included a student’s disruption of her peers or a
determination by school officials that the student could not benefit
from public education.26 Following the Supreme Court’s landmark
decision in 1954 in Brown v. Board of Education, which held that
racial segregation of public schools violated the equal protection of
the laws guaranteed by the Fourteenth Amendment of the U.S.
Constitution, public support for discretionary exclusions waned.27
Modeling their claims after the equal protection arguments asserted
in Brown, parents of students with disabilities and disability
interest groups demanded equal educational opportunities for
students with disabilities.28
Despite several court victories upholding the right to a public
education for students with disabilities, many students were still
denied educational opportunities as states claimed a lack of
funding to support appropriate education.29 Further, newly-enacted
that Illinois’ compulsory education statute did not mandate the free public
education of the “feeble-minded,” or of “mentally deficient” children who could
not benefit from education); see also YELL, supra note 7, at 54.
26
See Beattie v. Bd. of Educ., 172 N.W. 153 (Wis. 1919) (upholding the
expulsion of a student with speech problems and a condition that induced
contortions and drooling on the grounds that he nauseated teachers and students,
absorbed instruction time, and adversely affected school discipline); see also
YELL, supra note 7, at 54.
27
See Brown v. Bd. of Educ., 347 U.S. 483, 493 (1954); THOMAS
GUERNSEY AND KATHE KLARE, SPECIAL EDUCATION LAW 2 (asserting that “the
modern legal history of education for children with disabilities began with
Brown v. Board of Education”); see also YELL, supra note 7, at 56-59.
28
See Brown, 347 U.S. at 493 (holding that if a state provides for
compulsory public education, it “must be made available to all on equal terms”);
YELL, supra note 7, at 56 (outlining the equal protection arguments asserted by
parents of students with disabilities, including their claim that treatment of
children with disabilities varied from one student to the next, and that some
students with disabilities were denied education while their non-disabled
counterparts were not).
29
YELL, supra note 7, at 60. For example, in Pennsylvania Ass’n for
Retarded Citizens (PARC) v. Commonwealth, a disability advocacy group and
parents of students with disabilities brought a class-action suit challenging
Pennsylvania’s summary denial of educational opportunities to mentally
retarded children. 343 F. Supp. 279 (E.D. Pa. 1972). The plaintiffs argued that
the exclusion of mentally retarded students from public schools violated equal
protection, due process of law, and state statutes that provided for the free public
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state laws differed greatly in the quality of education they required
for students with disabilities.30 In 1975, the federal government
provided guidance and support to states in establishing more
uniform standards through the enactment of EAHCA, which
codified the educational rights of students with disabilities and
created a federal funding mechanism to support their education.31
Most importantly, EAHCA required all states to provide
students with disabilities with a “free appropriate public education”
(“FAPE”).32 Free appropriate public education generally means an
education of all children. Id. at 283. PARC resulted in a consent agreement that
mandated the state’s placement of “each mentally retarded child in a free, public
program of education and training appropriate to the child’s capacity.” Id. at
307. Similarly, in Mills v. Board of Education, plaintiffs representing a certified
class of nearly 18,000 affected children challenged on due process grounds the
District of Columbia’s exclusion of children with disabilities from public
schools. 348 F. Supp. 866, 868 (D.D.C. 1972). The district court found for the
plaintiffs and ordered the District of Columbia to provide a free public education
to all children with disabilities. Id. at 878. Additionally, the court required the
District to create procedural safeguards for the identification, placement, and
exclusion of children with disabilities. Id. In subsequent years, similar suits were
brought in twenty-six states. NAT’L COUNCIL ON DISABILITY, BACK TO SCHOOL
CIVIL
RIGHTS
1,
26
(2000),
available
at
ON
http://www.ncd.gov/newsroom/publications/pdf/backtoschool.pdf (last visited
Mar. 1, 2004).
30
YELL, supra note 7, at 60-61.
31
Education for All Handicapped Children Act of 1975, Pub. L. No. 94142, 89 Stat. 773 (1975) (amended in 1997 and codified at 20 U.S.C. §§ 14001487 (2000)). See also YELL, supra note 7, at 62. Prior to the EACHA, Congress
had enacted the Elementary and Secondary Education Act of 1965 (“ESEA”).
Elementary and Secondary Education Act of 1965, Pub. L. No. 89-10, 79 Stat.
27 (1965) (reauthorized as NCLB and codified at 20 U.S.C. §§ 6301-7941
(2002)). The ESEA allocated funding for the improvement of public education
for various groups, including students with disabilities. Id. See generally YELL,
supra note 7, at 61-62.
32
20 U.S.C. § 1400(d)(1)(A) (2000) (naming among the Act’s purposes the
goal of ensuring “that all children with disabilities have available to them a free
appropriate public education that emphasizes special education and related
services designed to meet their unique needs and prepare them for employment
and independent living”); 34 C.F.R. § 300.121(a) (2002) (stating that every state
must have “in effect a policy that ensures that all children with disabilities aged
three through twenty-one residing in the State have the right to FAPE, including
children with disabilities who have been suspended or expelled from school”).
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education that is provided at no extra cost to parents and includes
specialized services for students with disabilities.33 Additionally,
EAHCA provided for a student’s right to be educated in the “least
restrictive environment,” that is, the most conducive and least
isolating setting for learning—usually, a general education
classroom.34 The EAHCA’s requirement of a free appropriate
public education for all students, regardless of the severity of their
disabilities, “has become a hallmark of education policy in the
United States.”35
See also H. RUTHERFORD TURNBULL III, FREE APPROPRIATE PUBLIC
EDUCATION: THE LAW AND CHILDREN WITH DISABILITIES (3d ed. 1990)
(providing an extensive discussion of the element components of the FAPE
requirement).
33
20 U.S.C. § 1401(8) (2000). Free appropriate public education currently
is defined in the IDEA as:
special education and related services that: have been provided at
public expense, under public direction and supervision, and without
charge; meet the standards of the State educational agency; include an
appropriate preschool, elementary, or secondary school education in the
State involved; and are provided in conformity with the individualized
education program required under section 1414(d) of this title.
Id. The Supreme Court first considered the meaning of free appropriate public
education in Hendrick Hudson Dist. Bd. of Educ. v. Rowley. 458 U.S. 176, 192
(1982) (holding in part that the EACHA only requires access to a public
education that imparts a “meaningful” benefit on students with disabilities and
does not impose on states “any greater substantive educational standard”). See
also Scott F. Johnson, Note, Re-examining Rowley: A New Focus in Special
Education Law, 2003 B.Y.U. EDUC. L.J. 561 (2003) (discussing the current
expansion of FAPE beyond Rowley’s “some educational benefit” standard).
34
See NAT’L COUNCIL ON DISABILITY, supra note 29, at 29-30 (describing
the “least restrictive environment” element as the “integration mandate”);
TURNBULL, supra note 32, at 149:
LRA was a method for individualizing an exceptional pupil’s education
because it prevented a child from being placed in special programs
without first determining that the child could not profit from regular
educational placement . . . . It promoted the concept that curriculum
adaptations and instructional strategies tailored to the needs of
exceptional children could occur in regular as well as in special
classrooms.
Id.
35
NAT’L COUNCIL ON DISABILITY, supra note 29, at 25.
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The EAHCA, now known as the IDEA, requires states to
provide individualized education programs to all students with
disabilities.36 An IEP is a written plan developed by a team of
individuals that uses broad goals to structure an education program
tailored to a student’s unique needs and disabilities.37 An IEP team
consists of a local board of education or school district
representative qualified to evaluate special education programs, a
special education teacher, a general education teacher, the
student’s parents, an individual who can interpret the instructional
implications of IEP determinations, other individuals with special
expertise regarding the student, and, in some cases, the student.38
The IDEA, as amended in 1997, requires the IEP team to
specifically describe the extent to which each special education
student can interact with the general curriculum.39 It also mandates
the explanation of modifications that are required for a student’s
36

Individuals with Disabilities Education Act, Pub. L. No. 101-46, 104
Stat. 1103 (1997) (amending Education of All Handicapped Children Act, Pub.
L. No. 94-142, 89 Stat. 773 (1975)) (codified at 20 U.S.C. §§ 1400-87 (2000)).
The EAHCA came to be known as the IDEA through the 1990 amendments to
the IDEA. Id.
37
20 U.S.C. § 1414(d) (outlining the participants of IEP teams); 34 C.F.R.
§ 300.346 (2002) (describing the development of an IEP to include the
consideration of a student’s language abilities, previous evaluations, and past
performance on district and statewide assessments). The IDEA currently
mandates the inclusion of eight elements in each IEP: (1) a student’s present
levels of educational performance; (2) measurable annual goals, including
benchmarks or short-term instructional objectives; (3) specific special education,
related or supplementary services or aids to be provided to the student and
modifications for personnel; (4) the extent to which the student will not
participate with students without disabilities in general education; (5)
modifications in the administration of state or district-wide assessments; (6)
projected dates of initiation of services and anticipated duration of services; (7) a
statement of needed transition services focusing on appropriate courses of study
(for students ages fourteen and sixteen); and (8) a statement of how the student’s
progress toward annual goals will be measured and reported to parents. 20
U.S.C. § 1414(d).
38
20 U.S.C. § 1414(d)(1)(B).
39
20 U.S.C. §1414(d)(1)(A)(i)(I) (explaining that an IEP must set forth
“how the child’s disability affects the child’s involvement and progress in the
general curriculum”).
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participation in district-wide assessments.40 IDEA amendments
urge that special education students should not be permitted to slip
through the cracks of assessments designed to hold schools
accountable.41 As such, the amendments require that states provide
students with disabilities opportunities to participate in statewide
assessments and to have reports about their group assessment
results made available to the public.42
To enable this inclusion, IDEA provisions require that states
provide necessary assessment accommodations for all students
with disabilities.43 States also must provide one or more alternate
assessments for students within this group who, even with
40

20 U.S.C. §1414(d)(1)(A)(v)(I) (requiring that IEPs include a “statement
of any individual modifications in the administration of State or districtwide
assessments of student achievement that are needed in order for the child to
participate in such assessment”); 34 C.F.R. § 300.347(a)(5) (2002) (requiring the
same).
41
See RACHEL QUENEMOEN, CAMILLA LEHR, MARTHA THURLOW &
CAROL MASSANARI, NAT’L CTR. FOR EDUCATIONAL OUTCOMES, STUDENTS
WITH DISABILITIES IN STANDARDS-BASED ASSESSMENT AND ACCOUNTABILITY
PROGRAMS: EMERGING ISSUES, STRATEGIES AND RECOMMENDATIONS
(SYNTHESIS REPORT 37) (2001) [hereinafter QUENEMOEN, STUDENTS WITH
DISABILITIES IN STANDARDS-BASED ASSESSMENT] (stating that “IDEA 1997
focused state and district attention on the challenges of full participation of
students with disabilities in assessment systems . . . and on the challenge of
understanding and developing inclusive accountability systems that will improve
outcomes
for
all
students”), available
at http://education.umn.
edu/NCEO/OnlinePubs/Synthesis37.html; 20 U.S.C. § 1400(d)(4) (2000)
(stating, in part, that the purpose of the IDEA is “to assess, and ensure the
effectiveness of, efforts to education children with disabilities”); 20 U.S.C. §
1414(d)(17)(A) (explaining that “children with disabilities are included in
general State and district-wide assessment programs, with appropriate
accommodations, where necessary”).
42
20 U.S.C. § 1412(a)(17)(A) (2000) (requiring states to develop
guidelines for students with disabilities in alternate assessments and to conduct
alternate assessments by July 1, 2000); 34 C.F.R. § 300.139 (1999) (mandating
that states report on the number of students with disabilities participating in
general and alternate assessments and, where privacy would not be violated, on
the general performance of students on these assessments).
43
20 U.S.C. § 1412(a)(17)(A); 34 C.F.R. § 200.6 (2003) (discussing the
inclusion of all students in state academic assessment models). See supra note 7
(setting forth the IDEA’s definition of a “child with a disability”).
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accommodations, cannot meaningfully participate in general
assessments.44 Additionally, states were required by July 1, 2000 to
design and implement performance goals and indicators to measure
the performance of students with disabilities, and to conduct
alternate assessments based on these measures.45
While the IDEA requires that states create and make available
alternate assessments for students with disabilities, it does not set
forth the format of these assessments.46 Rather, the development of
alternate assessments is left to state educational systems, which
must comply with both IDEA and NCLB provisions.47 Most often,
alternate assessments evaluate students through a process rather
than a standardized evaluation.48 For example, an alternate
assessment may include the observation of a student performing a
specified task or a review of the student’s work portfolio as
opposed to a standardized multiple-choice test.49
The current IDEA reauthorization process features debate
about the IDEA’s alignment with NCLB.50 Reauthorization of a
statute is required when Congress approves sections of a law for a
44

20 U.S.C. § 1412(a)(17)(A); 34 C.F.R. § 200.6(a)(2)(i).
20 U.S.C. §1412(a)(17)(A); 34 C.F.R. § 200.6(a)(2)(i).
46
20 U.S.C. § 1412(a)(17)(A) (advising only that “as appropriate, the State
or local educational agency develops guidelines for the participation of children
with disabilities in alternate assessments for those children who cannot
participate in State and district-wide assessment programs”); 34 C.F.R. §
300.138 (incorporating the same).
47
34 C.F.R. § 200.6(a)(2)(i). See infra Part I.B (discussing the
requirements of NCLB).
48
Carol B. Massanari, Special Education Q & A’s Written by the Experts
(defining alternate assessments and outlining the statutory underpinnings of
alternate assessment models), at http://www.ideapractices.org/qanda (last visited
Feb. 15, 2004).
49
See Christopher Morrison, Note, High Stakes Tests and Students with
Disabilities, 41 B.C. L. REV. 1139, 1161 (2000) (describing alternatives to
general assessment through the Massachusetts portfolio model).
50
See Press Release, U.S. Senate, Sen. Edward M. Kennedy, Statement at
the Introduction of the Reauthorization of the Individuals with Disabilities
Education Act (June 12, 2003) (stating that the Senate IDEA reauthorization bill
includes provisions that allow for the integration of alternate assessment results
within NCLB accountability plans), at http://kennedy.senate.gov/
~kennedy/statements/03/06/2003616802.html.
45
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fixed period of time.51 At the termination of the fixed period,
Congress must affirmatively re-approve the select provisions, or
the provisions will expire.52 The free appropriate public education
requirement, which is codified in Part B of the IDEA, is
permanently authorized.53 Part D of the IDEA, which provides for
discretionary grants to support state improvement programs (for
example, programs that emphasize teacher preparation and
credentialing or the improvement of rural special education
programs), however, is only authorized in periods of four or five
years.54 Even with regard to those portions of the IDEA that are
permanently authorized, the reauthorization process gives
Congress an opportunity to reconsider and revise the IDEA
generally.55
In April 2003, the U.S. House of Representatives passed an
IDEA reauthorization bill, H.R. 1350, which addresses special
educators’ concerns about the management of IEPs.56 Specifically,
H.R. 1350 responds to concerns that annual IEP review and
revision are accompanied by too much paperwork to enable special
educators to simultaneously plan for and deliver the education of
51

See YELL, supra note 7, at 84.
Id.
53
20 U.S.C. § 1411 et. seq. (2000) (setting forth Part B of IDEA). See
YELL, supra note 7, at 84.
54
20 U.S.C. § 1451 et. seq. (2000) (setting forth Part D of IDEA). See
YELL, supra note 7, at 84. Congress last reauthorized the IDEA in 1997.
Individuals with Disabilities Education Act, Pub. L. No. 101-46, 104 Stat. 1103
(1997) (codified at 20 U.S.C. §§ 1400-87 (2000)).
55
Susan Goodman, Nat’l Info. Ctr. for Children and Youth with
Disabilities, What’s Reauthorization All About? (Mar. 2003) (noting that “even
though Part B of the law [IDEA] does not have to be reauthorized, changes are
made to it during each reauthorization”), at http://www.nichcy.org/reauth/
goodman.htm. For example, during the 1997 reauthorization, the law required
states to create mediation systems in which parents and schools could meet to
resolve conflicts regarding a student’s education. Id.
56
H.R. 1350, 108th Cong. (2003) (entitled Improving Education Results for
Children with Disabilities Act of 2003 (“IERCDA”) and passed by the House of
Representatives on April 29, 2003). See Lisa Goldstein, Rewrite of Special
Education Law Passes the House, EDUC. WEEK , May 7, 2003, at 26-28
(discussing the House IDEA reauthorization bill that passed 251-171 on April
30, 2003).
52

SHINDELMACRO.DOC

IDEA MEETS NO CHILD LEFT BEHIND

4/23/2004 1:00 PM

1041

their students.57 The House bill allows parents to opt for three-year
IEPs for their children rather than annual IEPs in an effort to
reduce administrative paperwork.58
57

Goldstein, supra note 56, at 26-28. See also Frank Murphy, Disability
Does Not Mean Inability: An Interview with Dr. Robert H. Pasternack,
EXCEPTIONAL PARENT, Apr. 2003, at 47-48 (citing the administrative burdens
that face special educators who manage and develop IEPs as one reason for the
high turnover rate of special education teachers).
58
H.R. 1350 § 614(d)(5)(A). The House debate focused in large part on the
funding of the IDEA. See Goldstein, supra note 56. Specifically, when the IDEA
was enacted in 1975, Congress promised to fund 40 percent of the national
average per pupil cost of special education. Id. At this time, the federal
government has committed only eighteen percent of the per pupil cost. Id. The
House bill contains a discretionary seven-year schedule for achieving full
funding of the IDEA. H.R. 1350 § 611.
Additionally, the House bill amends the IDEA’s discipline provisions, which
outline the conditions under which students with disabilities may be suspended
or expelled from schools. Id. § 614(j)(1)(B). Opposition to the House bill has
centered largely on amendments that would permit schools to suspend or expel
students with disabilities for any violations of school codes of conduct,
regardless of their severity. Id. The IDEA currently permits the expulsion of a
student with a disability for up to forty-five days only if the student carries or
possesses a weapon at school, knowingly possesses or uses illegal drugs, or is
determined by a hearing officer to be likely to injure herself or others. 20 U.S.C.
§ 1415(k)(1)(A)(ii)(I)-(II) (2000); 20 U.S.C. § 1415(k)(2). The House bill’s
provisions delete the IDEA’s requirement that IEP teams conduct a
“manifestation determination” hearing following a school’s initiation of
disciplinary procedures against a student with a disability, that is, a hearing is
designed to evaluate whether a student’s misconduct resulted from the student’s
inappropriate educational placement or the student’s disability. H.R. 1350 §
615(k)(4)-(5). See also Learning Disabilities OnLine, What is a Manifest
Determination Meeting? (defining manifestation determination hearing), at
http://www.ldonline.org/ld_indepth/iep/manifest_determination_ meeting.html
(last visited Mar. 9, 2004). The House bill also eliminates the IDEA’s
requirement that students be permitted to stay in their current educational
placements while any appeals challenging their manifestation determination or
the quality of their educational program are pending. H.R. 1350 § 615(j)(4). The
Senate bill, S.1248, entitled the Individuals with Disabilities Education
Improvement Act of 2003, similarly modifies the IDEA’s discipline provisions.
S. 1248, 108th Cong. (2003) (reported out of the Senate Committee on Health,
Education, Labor and Pensions on June 12, 2003). After debate and vote by the
U.S. Senate, S. 1248 and H.R. 1350 will be debated in a House-Senate
conference. See Consortium for Citizens with Disabilities, S. 1248, Individuals
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The Senate IDEA reauthorization bill, S. 1248, modifies the
IDEA by requiring that alternate assessments be “aligned with the
State’s challenging content and academic achievement
standards . . . or measure the achievement of students against
alternate academic achievement standards that are aligned with the
States’ academic content standards.”59 Notably, the Senate bill
permits the use of alternate achievement standards as a means of
evaluating student performance.60 The Senate bill also authorizes
up to three million dollars for a national study on the reliability of
alternate assessments and the means by which states can align
these assessments with state content standards.61 In an effort to
reduce paperwork, the Senate bill also eliminates the requirement
that IEPs include short-term objectives.62 Further, the Senate bill
creates an option for schools to generate three-year IEPs rather
than annual IEPs for students in their final three years of school
with Disabilities Improvement Act of 2003 (June 25, 2003), at http://www.c-cd.org/s1248statement.htm. Unlike H.R. 1350, the Senate bill retains the IDEA’s
requirement that a manifestation determination hearing be held within ten days
of a student’s placement in an interim alternative setting, unless the placement
resulted from a drug or weapons violation. S. 1248 § 615(k)(1)(C). The Senate
bill does not permit expulsion for all violations of the school code of conduct;
however, it does add the infliction of “serious bodily harm” to original list of
infractions for which a student may be expelled without a manifestation
determination hearing. Id. § 615(k)(1)(D). Like H.R. 1350, S. 1248 eliminates
the IDEA’s requirement that students be permitted to stay in their current
educational placements during appeals regarding their alternative placement or
their manifestation determination. Id. § 615(k)(1)(C).
59
Id. § 612(a)(16)(C)(ii)(II) (discussing the standards against which
alternate assessments must be measured). See Nat’l Dissemination Ctr. for
Children with Disabilities, The Latest Scoop on IDEA Reauthorization (Oct. 20,
2003) (reporting that the U.S. Senate has slowed its current reauthorization
efforts, and that the final bill debated on the floor will not be the published S.
1248 version, but a “substitute” bill that will not first be made public), at
http://www.nichcy.org/reauth/scoop.htm.
60
S. 1248 § 612(a)(16)(C)(ii)(II).
61
Id. § 665(c). See Press Release, U.S. Senate, supra note 50 (summarizing
proposed additions to the IDEA and highlighting the bill’s emphasis on
accountability and outcomes for students with disabilities).
62
S. 1248 § 614(d), 108th Cong. (2003) (requiring that an IEP include “a
statement of measurable annual goals,” without mention of short-term
objectives).
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who have reached the age of eighteen.63 The bill is expected to
reach the Senate floor for debate in early May 2004.64
B. The No Child Left Behind Act
NCLB was enacted in 2002 as a reauthorization of the
Elementary and Secondary Education Act of 1965 (“ESEA”) with
a much-publicized emphasis on assessment and school
accountability.65 Under NCLB, each state must develop a plan that
defines and evaluates the adequate yearly progress of the state and
its schools toward the goal of 100 percent proficiency of all
students in math and English language by the 2013-14 academic
63

Id. § 614(d)(5)(A) (stating that “[w]ith the consent of the parent, when
appropriate, the IEP Team shall develop an IEP . . . that is designed to serve [a
child who has reached age eighteen] for the final three-year transition
period . . . .”). During the reauthorization debate, the Senate also will hear eight
proposed amendments to the IDEA. Nat’l Coalition of Parent Ctrs., Information
on IDEA and Discussion Topics for Conversations with Policy Makers (Jan. 26,
2004) (describing the number and content of Senate floor amendments to the
IDEA),
at
http://pub60.ezboard.com/fourchildrenleft
behindfrm14.showMessage?topicID=107.topic. The amendments include a
provision to limit the award of attorney’s fees to parents who prevail in due
process hearings regarding the denial of educational opportunities to their
children. Id. Another amendment proposes the mandatory full funding of the
IDEA, which presently is funded at only 18 percent of the 40 percent authorized
by Congress. See id.; IDEA FUNDING COALITION, IDEA FUNDING: TIME FOR A
NEW APPROACH 1, 2-3 (Mar. 2003), at http://www.aasa.org/
government_relations/idea/Mandatory_2003_Proposal.pdf. The Senate also will
hear an amendment that offers IDEA waivers to states to reduce paperwork
requirements by delaying the review of student IEPs. Nat’l Coalition of Parent
Ctrs., supra.
64
Frist Offers Modest Agenda, with Tort Reform, Energy Votes, CONGRESS
DAILY, Apr. 8, 2004, available at LEXIS, News Library, Nat’l J. Congress
Daily File (reporting that Senate Majority Leader Bill Frist (R-TN) expects to
bring the Senate IDEA reauthorization bill to the Senate floor during the first
week of May, 2004).
65
20 U.S.C. § 6301 (2002) (stating the purpose of NCLB in part as
ensuring “that all children have a fair, equal, and significant opportunity to
obtain a high-quality education and reach, at a minimum, proficiency on
challenging state academic achievement standards and state academic
assessments”).
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year.66 In addition to the results of academic assessments, adequate
yearly progress must be demonstrated through secondary school
graduation rates and at least one other indicator for elementary
schools.67 NCLB also requires states to provide for 100 percent
inclusion of students with disabilities in state and district-wide
assessments.68 One of NCLB’s most highly-debated provisions
requires that unless students in all subgroups pass grade-level
assessments, schools will risk corrective action.69 Local
educational agencies,70 including county or district departments of
66

20 U.S.C. § 6311(b)(2)(C) (2002) (requiring that states define the term
“adequate yearly progress” in a manner that applies the same high achievement
standards to all students, is statistically valid, and includes measurable annual
objectives for all student subgroups, including students with disabilities,
economically disadvantaged students, students from major racial and ethnic
groups, and students with limited English proficiency). States also are expected
to develop assessments to measure the adequate yearly progress of all students
toward proficiency in science. See 20 U.S.C. § 6311(b)(1)(C). However, states
are not required to conduct assessments and meet adequate yearly progress
requirements in science until the 2007-08 academic year. See 20 U.S.C. §
6311(b)(3)(A).
67
20 U.S.C. § 6311(b)(2)(C)(vi). Additional indicators used to evaluate
elementary schools are determined by the states. Id. Performance indicators
might include dropout rates, graduation rates, or figures regarding participation
in and performance on assessments by students with disabilities. See Eileen
Ahearn, Project FORUM at Nat’l Ass’n of State Directors of Special Educ.,
Performance Goals and Indicators for Special Education 1, 4 (Aug. 6, 2001), at
http://www.eprri.org/PDFs/Pro2.pdf.
68
See 34 C.F.R. § 200.6 (2003) (requiring the inclusion of all students with
disabilities within NCLB assessment plans). Federal regulations, however, now
permit states and districts to include within their adequate yearly progress the
scores of 1 percent of students with the most significant cognitive disabilities on
assessments measured by alternate achievement standards. Improving the
Academic Achievement of the Disadvantaged, 68 Fed. Reg. 68,698, 68,699
(Dec. 9, 2003) (to be codified at 34 C.F.R. pt. 200.13).
69
20 U.S.C. § 6311(b)(2)(I) (requiring that to make adequate yearly
progress, states must test 95 percent of the students in each subgroup); 20 U.S.C.
§ 6316(b)(7)(C) (2002) (describing corrective action as appropriate for “any
school served by a local educational agency under this part that fails to make
adequate yearly progress . . . by the end of the second full school year after the
identification” for school improvement).
70
20 U.S.C. § 1401(15)(A)-(C) (2000). The IDEA defines local
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education, must provide for corrective action, which might include
replacing school personnel, instituting a new curriculum, extending
the school year, or authorizing students to transfer to higherperforming schools.71 NCLB also requires corrective action by
state educational agencies72 and permits states to defer or reduce
the funding of failing schools.73
NCLB advocates a uniform, standards-based system that does
not distinguish potential for achievement based on background or
disability.74 On the other hand, IDEA emphasizes the individual
needs of students and seeks to accommodate the learning styles of
students with varied disabilities.75 Recognizing a tension between
educational agency as “a public board of education or other public authority
legally constituted within a State for either administrative control or direction
of . . . public elementary or secondary schools . . . , or . . . combination of
school districts or counties as are recognized in a State as an administrative
agency for its public elementary or secondary schools.” Id.
71
20 U.S.C. § 6316(b)(7)(C) (detailing the means by which local
educational agencies may implement corrective action). The permissible transfer
of students from failing to better-performing schools is known as the “public
school choice” provision. Id. § 6316(b)(1)(E). This option is limited to students
in Title I schools, that is, schools that receive extra federal funds to assist the
achievement of disadvantaged children. Id. The public school choice provision
has been highly debated as a form of voucher system that enables parents to
receive subsidies to send their children to private schools. See Tricia Bishop,
Troubled School Troubles Mother: Howard School System Disagrees Over How
to Leave No Child Behind, BALT. SUN, Aug. 21, 2003, at 1B (describing one
parent’s efforts to avoid sending her child to a failing elementary school);
Stephanie Banchero & Ana Beatriz Cholo, Failing Schools Scramble to Obey
Law; Right to Transfer Causing Nightmare, Officials Say, CHI. TRIBUNE, Aug.
7. 2003, at 1 (reporting the reactions of schools to the NCLB’s corrective action
provision permitting the transfer of students from failing to better-performing
schools).
72
20 U.S.C. § 1401(28). The IDEA defines state educational agencies as
the “state board of education or other agency or officer primarily responsible for
the State supervision of public elementary and secondary schools . . . .” Id.
73
20 U.S.C. § 6316(c)(10)(C) (outlining the corrective action measures that
states may undertake).
74
20 U.S.C. § 6311(b)(1)(B) (2002) (noting that the academic content and
achievement standards created by a state must be the same ones applied “to all
schools and children in the State”).
75
20 U.S.C. § 1414(d)(1)(A)-(B) (2000) (requiring IEPs for students with
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NCLB and IDEA, Congress included in NCLB provisions that
mandate the availability of alternate assessments.76 These
provisions mirror IDEA assessment mandates, which focus on the
manner in which the results of assessments are to be reported to the
federal government rather than the style and format of the
assessments.77 Specifically, NCLB requires that states, districts,
and schools “disaggregate” the results of the students with
disabilities subgroup from the results of non-disabled students and
include these results in state reports so that schools may be held
accountable for the progress of special education students.78
II. FEDERAL AND STATE GOVERNMENTS ADDRESS ALTERNATE
ASSESSMENT
A. The Federal Government and Alternate Achievement
Following the enactment of NCLB, the Department of
Education responded to the concerns of educators, administrators,
and advocates that grade-level achievement on statewide
assessments was unrealistic for many students with cognitive

disabilities). See Paul T. O’Neill, High Stakes Testing Law and Litigation, 2003
BYU EDUC. & L.J. 623, 631-35 (2003) (describing and comparing various
federal education statutes that regulate the student assessment).
76
20 U.S.C. § 6311(3)(C)(ix)(I) (stating that assessments must provide for
“reasonable adaptations and accommodations for students with disabilities (as
defined under section 1401(3) of this title)”). See infra Part III.B (discussing the
challenges to accountability posed by the interaction between NCLB’s
standards-based assessment model and IDEA’s individualized educational
framework).
77
See 20 U.S.C. § 1412(a)(17)(A) (2000) (outlining the requirement that
states provide one or more alternate assessments to students whose IEPs indicate
that such assessments would be appropriate).
78
20 U.S.C. § 6311(b)(3)(c)(xiii) (requiring states to disaggregate all
subgroups, except when on the school or local educational agency level “the
number of students in a category is insufficient to yield statistically reliable
information or the results would reveal personally identifiable information about
an individual student”).
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disabilities.79 In August 2002, the Department of Education
proposed the use of alternate achievement standards to evaluate the
performance of students with the “most significant” cognitive
disabilities.80 The Department of Education worked for more than
a year to refine the contours of its final regulation on alternate
achievement standards.81 This section will trace the development
of the final regulation from its inception and later revision to its
present state.
In August 2002, the U.S. Secretary of Education proposed the
limited use of alternate achievement standards by states and school
districts to measure the adequate yearly progress of students with
the “most significant cognitive disabilities,” that is, those students
with cognitive impairments provided for in the IDEA “who will
never be able to demonstrate progress on grade level academic
achievement standards even if provided the very best possible
education.”82 The draft regulation set forth a .5 percent cap on the
percentage of students whose proficient or advanced scores on
assessments measured by alternate achievement standards could be
counted as proficient for adequate yearly progress purposes.83
Special educators and school districts, however, reported that
.5 percent was an inaccurately low percentage with respect to
current school district populations.84 In March 2003, the
Department of Education proposed raising the cap on the use of
proficient scores on assessments based on alternate achievement
79

Improving the Academic Achievement of the Disabled, 67 Fed. Reg.
50,986, 50,987 (Aug. 6, 2002) (to be codified at 34 C.F.R. pt. 200.13).
80
Id. See supra note 16 (defining the term “students with the most
significant cognitive disabilities”).
81
Improving the Academic Achievement of the Disabled, 68 Fed. Reg.
68,698, 68,698-699 (Dec. 9, 2003) (to be codified at 34 C.F.R. pt. 200.13)
(describing the development of the final regulation on alternate achievement
standards).
82
67 Fed. Reg. at 50,987.
83
Id. at 50,987-989. The Department of Education did not specify how it
arrived at .5 percent as the cap, and stated only that it was “based on current
prevalence rates of students with the most significant cognitive disabilities.” Id.
at 50,987-988.
84
Improving the Academic Achievement of the Disabled, 68 Fed. Reg.
13,796, 13,797 (Mar. 20, 2003) (to be codified at 34 C.F.R. pt. 200.13).

SHINDELMACRO.DOC

1048

4/23/2004 1:00 PM

JOURNAL OF LAW AND POLICY

standards to 1 percent of students in all grades assessed.85 Further,
the proposed regulation narrowed the population for which
assessment by alternate achievement standards would be permitted,
defining “students with the most significant cognitive disabilities”
as those students “whose intellectual functioning and adaptive
behavior are three or more standard deviations below the mean.”86
The proposed regulation also provided for a special exception from
the 1 percent cap for districts and states that could articulate
“circumstances” to explain incidences of significant disabilities
that exceed the capped limit.87 Permissible explanations for
surpassing the cap included hosting “a school, community or
health program that has drawn families of students with the most
significant cognitive disabilities into the area or a very small
overall population in which case a very few students with the most
significant cognitive disabilities could cause the State or [local
educational agency] to exceed the 1.0 percent limitation.”88
In December 2003, following a public comment period, the
Department of Education enacted the final NCLB regulation on the
use of alternate achievement standards to measure the adequate
yearly progress of students with the “most significant” cognitive
disabilities.89 The final regulation allows school districts and states
85

Id.
Id. at 13,799. The Department of Education included a background of the
studies it relied upon to arrive at the proposed 1 percent cap. Id. It cited a study
by the Metropolitan Atlanta Developmental Disabilities Surveillance Program
(MADDSP) sponsored by the Centers for Disease Control (CDC), which placed
the incidence of moderate, severe and profound mental retardation at 33 percent
of those with retardation. Id. (citing Coleen A. Boyle et al., Prevalence of
Selected Developmental Disabilities in Children 3-10 Years of Age: the
Metropolitan Atlanta Developmental Disabilities Surveillance Program, 1991,
MMWR Surveillance Summaries (1996), available at http://www.cdc.gov/
mmwr/preview/mmwrhtml/00040928.htm. Among other studies, the
Department of Education cited the findings of a study that placed the incidence
of severe to profound mental retardation at “somewhat less than 0.13 percent of
the total population.” 68 Fed. Reg. at 13,799 (citing M. BEIRNE-SMITH, ET AL.,
MENTAL RETARDATION (2001)).
87
68 Fed. Reg. at 13,797.
88
Id.
89
Improving the Academic Achievement of the Disabled, 68 Fed. Reg.
86
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to include proficient and advanced results on assessments based on
alternate achievement standards within their adequate yearly
progress totals, so long as their use of these scores does not exceed
1 percent of all students in the grades assessed.90 If a district or
state exceeds the 1 percent cap, it must count the remaining
students as non-proficient for adequate yearly progress purposes.91
For example, if a school district assesses 10,000 students in a
statewide math assessment, 250 of which are evaluated using
alternate assessments measured by alternate achievement
standards, only 100 of these students, or 1 percent of all students
assessed, may have their proficient or advanced scores counted in
the district’s adequate yearly progress totals.92 Thus, the scores of
the remaining 150 students with the most significant cognitive
disabilities will be reported as non-proficient for adequate yearly
progress purposes, regardless of whether the students have
demonstrated proficiency based on alternate achievement
standards.93
The final regulation clarifies that the 1 percent cap does not
limit the number of students who may be evaluated according to
alternate achievement standards, but rather, the percentage of
students whose proficient results may be factored into the adequate
68,698, 68,699-700 (Dec. 9, 2003) (to be codified at 34 C.F.R. pt. 200.13)
(outlining the history of the cap on alternate achievement standards for adequate
yearly progress and defining the parameters of the final regulation). The
Department of Education clarified that the development of alternate
achievement standards is permissive rather than mandatory. 68 Fed. Reg. at
68,704. Once a state implements such standards, however, it must abide by the
federal regulation. Id.
90
Id.
91
Id. The regulation requires that if a student’s proficient score on an
alternate assessment measured by alternate achievement standards is reported as
non-proficient for adequate yearly progress purposes because the 1 percent cap
has been reached, the student’s parents must be informed of the student’s actual
level of achievement. Id. at 68,701.
92
Id.
93
Id. at 68,701 (noting that states may not exclude student scores that
exceed the 1 percent cap from the state or district’s adequate yearly progress, but
must “count the scores of these students as not proficient, even if some or all of
the students achieved proficiency on the alternate achievement standards”).

SHINDELMACRO.DOC

1050

4/23/2004 1:00 PM

JOURNAL OF LAW AND POLICY

yearly progress totals of their district or state.94 Like the proposed
version, the final regulation also provides for a special exception
from the 1 percent cap for states and districts that can articulate
“circumstances” to explain higher incidences of significant
disabilities.95 Notably, the final regulation, unlike the proposed
version, does not define the population for which the use of
alternate achievement standards is appropriate.96 Where the
proposed regulation limited the use of alternate achievement
standards to students within a certain IQ range,97 the final
regulation leaves the development of definitional contours to the
states.98 The regulation cautions, however, that alternate
achievement standards are only appropriate for students who
possess one or more of the thirteen categories of disability
identified in the IDEA and “whose cognitive impairments may
prevent them from attaining grade-level achievement standards,
even with the very best instruction.”99 Additionally, the final
94

Improving the Academic Achievement of the Disabled, 68 Fed. Reg.
68,698, 68,699 (Dec. 9, 2003) (to be codified at 34 C.F.R. pt. 200.13) (clarifying
that the cap does not limit the number of students using alternate achievement
standards, but only limits “the number of proficient and advanced scores based
on alternate achievement standards that may be counted in the calculation of
AYP [adequate yearly progress]”). The final regulation was released in
December 2003 following the Department of Education’s consideration of
commentary by special educators, advocates, and parents. Id. at 68,699-700.
95
Id. at 68,703 (describing the circumstances for which the Secretary of
Education may grant an exception to the federal cap).
96
Press Release, U.S. Department of Education, New No Child Left
Behind Provision Gives Schools Increased Flexibility While Ensuring All
Children Count, Including Those with Disabilities (Dec. 9, 2003) (explaining
that the final regulation on alternate achievement standards differs from the
proposed version in its elimination of a definition of students with “significant
cognitive disabilities”), available at http://www.ed.gov/news/pressreleases/
2003/12/12092003.html.
97
Improving the Academic Achievement of the Disabled, 68 Fed. Reg.
13,796, 13,797 (Mar. 20, 2003) (to be codified at 34 C.F.R. pt. 200.13) (defining
the students for whom alternate achievement standards are appropriate).
98
68 Fed. Reg. at 68,700 (describing the difference between the proposed
and final regulations, specifically, the latter’s permission of greater flexibility to
states in defining “students with the most significant cognitive disabilities”).
99
Improving the Academic Achievement of the Disabled, 68 Fed. Reg.
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regulation clarifies that the term “students with the most significant
cognitive disabilities” is not intended to create a new category of
disability under the IDEA, but rather, to denote those students
whose cognitive disabilities, as defined by the IDEA, are of such
severity that they affect the students’ ability to perform at gradelevel.100 The final regulation also permits schools to use out-oflevel testing, which is the testing of students at a grade level below
that in which they are enrolled.101 The regulation requires,
however, that all students assessed by out-of-level testing must be
counted within the 1 percent cap for adequate yearly progress
purposes.102
B. States and Alternate Assessments
To assure compliance with IDEA and NCLB, the federal
government requires states to submit accountability plans that
detail the format of their traditional and alternate assessment
plans.103 At this time, the federal government has preliminarily
approved the accountability programs of every state.104 Generally,
68,698, 68,705 (Dec. 9, 2003) (to be codified at 34 C.F.R. pt. 200.13) (clarifying
that while the use of alternate achievement standards is technically unlimited,
the standards are only appropriate for a limited group of students). See supra
note 7 (setting forth the thirteen categories of disabilities in the IDEA).
100
68 Fed. Reg. at 68,704.
101
Id. (noting that the federal cap permits states and schools to count the
results of students who take out-of-level tests in their adequate yearly progress
totals).
102
Id. (advising that out-of-level assessments must be included within the
cap “because the achievement standards associated with the content and skills
measured by out-of-level assessments are clearly different from the achievement
standards in the target grade”).
103
20 U.S.C. § 6311(a)(1) (2002) (outlining the criteria that must be
included in a state’s accountability plan). Compliance with NCLB requires the
state plan to articulate “challenging academic standards,” a “single statewide
accountability system,” and an assessment plan consistent with IDEA and
NCLB requirements. Id.
104
Press Release, U.S. Dep’t of Educ., President Bush, Secretary Paige
Celebrate Approval of Every State Accountability Plan Under No Child Left
Behind (June 10, 2003), available at http://www.ed.gov/news/pressreleases/
2003/06/06102003.html.
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the alternate assessment programs within these accountability
plans may be loosely categorized into five types: portfolio; IEPlinked body of evidence; performance assessment; checklists; and
traditional tests.105
Portfolio assessments are based on a collection of a student’s
work that is viewed as representative of a student’s performance as
to specified skills or knowledge.106 A student’s portfolio may take
the form of various mediums, including written work, videotapes,
or audiotapes.107 The student’s portfolio then is measured against a
scoring rubric to determine the level of performance with regard to
predetermined performance goals or standards.108 The IEP-linked
body of evidence assessment approach, like the portfolio approach,
relies on a collection of student work to indicate performance of
goals and indicators.109 This approach takes into account
documentation in a student’s IEP, which informs the scoring
process and provides a context for student work samples.110 The
performance approach typically requires more direct studentevaluator interaction than other models and requires a teacher or
tester to assign specific tasks for the student to perform.111 These
assessments measure the level of independence with which a
student performs the requested task.112 Student responses are
usually scored according to a predetermined rubric framework that

105

RACHEL QUENEMOEN, SANDRA THOMPSON & MARTHA THURLOW,
NAT’L CTR. ON EDUCATIONAL OUTCOMES, MEASURING ACADEMIC
ACHIEVEMENT OF STUDENTS WITH SIGNIFICANT COGNITIVE DISABILITIES:
BUILDING UNDERSTANDING OF ALTERNATE ASSESSMENT SCORING CRITERIA
(SYNTHESIS REPORT 50) 1, 6 (June 2003) (citing E. ROEBER, NAT’L CTR. ON
EDUCATIONAL OUTCOMES, SETTING STANDARDS ON ALTERNATE ASSESSMENTS
(2002)) (defining each of the alternate assessment approaches) [hereinafter
QUENEMOEN, MEASURING ACADEMIC ACHIEVEMENT].
106
Id.
107
Id.
108
Id.
109
Id.
110
Id.
111
QUENEMOEN, MEASURING ACADEMIC ACHIEVEMENT, supra note 105, at
6.
112
Id.
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accounts for both accuracy and independence.113 Checklist
assessments, on the other hand, are based on the memory or direct
observation of individuals who interact with the student.114 The
observers are asked to determine whether the student performed a
given skill and at what level.115 Scoring of checklist assessments is
based on the number of skills the student performs and the types of
settings in which performance of the skill was observed.116 Finally,
the traditional test approach requires students to choose from
correct or incorrect answers to formulated questions.117 No further
scoring is necessary, as the students’ correct or incorrect responses
immediately provide feedback.118 The National Center on
Educational Outcomes explains, however, that “these approaches
are not mutually exclusive categories, and as state practices are
examined, it is clear that a great deal of overlap in methods
occurs.”119
Currently, every state has developed an alternate assessment
program that uses one or more of the above approaches.120 As
alternate achievement standards are implemented and IDEA
amendments are passed, it is likely that many states will be
required to modify their existing alternate assessment systems to

113
114
115
116
117

Id.
Id.
Id.
Id.
QUENEMOEN, MEASURING ACADEMIC ACHIEVEMENT, supra note 105, at

6.
118

Id.
Id. at 5. The National Center on Educational Outcomes (“NCEO”),
founded in 1990, was established to “provide national leadership in designing
and building educational assessments and accountability systems that
appropriately monitor educational results for all students, including students
with disabilities and students with limited English proficiency.” See Nat’l Ctr.
On Educational Outcomes, NCEO Overview, at http://education.umn.edu/
NCEO/overview/overview.html (last modified Feb. 19, 2003). NCEO has been
particularly active in researching the development of alternate assessments for
students with significant and severe disabilities. Id.
120
Press Release, U.S. Dep’t of Educ., supra note 104 (discussing the
approval of every state accountability plan).
119
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comply with new regulations.121 Thus, despite the efforts of states
to implement accountability programs inclusive of students with
disabilities, the development of compliant models remains a fluid
process.122
III. ANALYSIS OF ALTERNATE ACHIEVEMENT STANDARDS
Nearly thirty years after the IDEA revolutionized the education
of students with disabilities, educators and legislators continue to
seek a balance between the goal of an individualized education for
all students with disabilities and the inclusion of these students in
standards-based accountability systems.123 Recent efforts to permit
the use of alternate achievement standards highlight the difficulty
and importance of blending accountability and individuality.124
121

Letter from Eugene Hickock, Federal Undersecretary of Education to
Reed Hastings, President of the California State Board of Education and Jack
O’Connell, Superintendent of Public Instruction for the California Department
of Education (July 1, 2003) (explaining that the U.S. Secretary of Education
would extend uncapped use of alternate achievement standards while the final
regulation was pending), available at http://www.ed.gov/admins/lead/
account/letters/ca.doc (last visited Mar. 1, 2004).
122
QUENEMOEN, MEASURING ACADEMIC ACHIEVEMENT, supra note 105, at
3 (stating that “[i]t is possible that some state alternate assessments . . . may
need to be modified as [No Child Left Behind] requirements are implemented
and clarified”).
123
QUENEMOEN, MEASURING ACADEMIC ACHIEVEMENT, supra note 105, at
4 (explaining that many education experts “raised questions about the
appropriateness of a focus on functional domains in an era of standards-based
reform for all students, and the requirement in the 1997 reauthorization of IDEA
that students should have access to, participate in, and make progress in the
general curriculum”).
124
See, e.g., Improving the Academic Achievement of the Disabled, 68
Fed. Reg. 68,698, 68,700 (Dec. 9, 2003) (to be codified at 34 C.F.R. pt. 200.13)
(stating that the DOE received comments and critiques of the proposed cap on
alternate achievement standards from approximately one hundred parties); Letter
from Sue Gamm, Special Counsel to Chicago Public Schools, and Judy Elliott,
Assistant Superintendent, Office of Special Education, Long Beach Unified
School District, California, to Jacquelyn Jackson, Acting Director of Student
Achievement and School Accountability Programs, Office of Elementary and
Secondary Education, U.S. Department of Education (May 19, 2003) 1, 1-7
[hereinafter Gamm Letter] (criticizing the federal cap on alternate achievement),
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Many challenges lie ahead in implementing the newly-enacted
federal cap on the use of proficient scores on alternate achievement
assessments for adequate yearly progress purposes. Specifically,
the cap challenges the ability of IEP teams to make individualized
determinations about student assessment placements by placing
unrealistic limits on the percentage of students whose scores based
on alternate achievement standards may be considered proficient
for adequate yearly progress purposes.125 The cap also threatens
accountability for the education of students with significant
cognitive disabilities by requiring grade-level achievement of
students with significant cognitive disabilities who are not
provided for by the cap on alternate achievement standards, but
who nonetheless, may be unable to achieve grade-level
standards.126 By prioritizing uniform, grade-level achievement over
the particular needs of students with significant cognitive
disabilities, the NCLB undermines the individualized nature of
special education under the IDEA.127
Additionally, the development of strong special education and
statewide accountability programs for students with significant
cognitive disabilities is frustrated by recent congressional efforts to
align the IDEA and NCLB through the IDEA reauthorization
at http://www.edc.org/collaborative/Resources/ District_Letter.pdf; Letter from
Lynne Cleveland, Chair of the Arc, Leon Triest, Chair of UCP, and Ruth
Luckasson, President of AAMR, to Jacquelyn Jackson, Acting Director of
Student Achievement and School Accountability Programs, Office of
Elementary and Secondary Educ., U.S. Dep’t of Educ. (May 19, 2003) 1, 1-5
[hereinafter Cleveland Letter] (noting the dangers to accountability posed by the
cap on alternate achievement standards), at http://www.edc.org/collaborative/
Resources/CCD_Letter.pdf.
125
34 C.F.R. § 200.13(c)(4) (2003) (limiting the percentage of students
whose proficient scores on alternate assessments based on alternate achievement
standards can be counted in state or district adequate yearly progress totals).
126
Olson, All Means All, supra note 22, at 49 (describing the challenges of
designing assessment models for special education students who do not have
severe cognitive impairments, but who historically have been unable to perform
on grade-level).
127
See Lynn Olson, Enveloping Expectations, EDUC. WK., Jan. 8, 2004, at
8 [hereinafter Olson, Enveloping Expectations] (quoting educators who note the
impracticality of requiring grade-level achievement of all students with
cognitive disabilities).
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process.128 Specifically, Congress’ IDEA reauthorization bills
hinder the development of viable accountability systems for
students with significant cognitive disabilities by eliminating the
requirement that IEPs include short-term objectives for students
and by streamlining the disciplinary process by which students
with disabilities may be removed from schools.129
A. The Challenges of Implementing Alternate Achievement
Standards
In December 2003, the Department of Education enacted a
final NCLB regulation that caps the percentage of students whose
proficient or advanced scores on assessments based on alternate
achievement standards may be counted as proficient for adequate
yearly progress purposes.130 The final regulation eliminates the
proposed version’s restriction on the use of alternate achievement
standards to those students whose intellectual and behavioral
functioning falls “three standard deviations below the mean.”131 By
affording states flexibility in defining the term “most significant
cognitive disability,” the Department of Education has ensured that
students with significant cognitive disabilities will not be excluded
from meaningful alternate assessment opportunities by arbitrary

128

See generally H.R. 1350, 108th Cong. (2003); S. 1248, 108th Cong.
(2003); infra Part III.B.2 (outlining the failures of federal efforts to align NCLB
and IDEA).
129
See H.R. 1350 § 615(k)(1)(A)(ii) (permitting schools to remove students
with disabilities for any violations of their school’s code of conduct); S. 1248 §
614(d) (eliminating short-term objectives from the list of an IEP’s required
contents); infra Part III.B.2 (discussing the weakness of the House and Senate
IDEA reauthorization bills).
130
Improving the Academic Achievement of the Disabled, 68 Fed. Reg.
68,698 (Dec. 9, 2003) (to be codified at 34 C.F.R. pt. 200.13).
131
Id. at 68,700 (referencing the proposed regulation’s IQ-based definition
of disability and noting that the final version adds flexibility by eliminating this
definition). See also Improving the Academic Achievement of the Disabled, 68
Fed. Reg. 13,796, 13,797 (Mar. 20, 2003) (to be codified at 34 C.F.R. pt.
200.13) (defining “students with the most significant cognitive disabilities” as
students functioning “three or more standard deviations below the mean”).
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IQ-based bars.132
The cap, however, poses great challenges to accountability for
the education of students with cognitive disabilities.133
Specifically, the federal cap threatens accountability by requiring
IEP teams to make determinations about the appropriate use of
alternate achievement standards without the necessary
informational support and independence to enable responsible
performance of this task.134 While the final NCLB regulation
requires that school districts educate teachers and IEP teams about
alternate assessments and alternate achievement standards, it
provides scant financial or informational support for this effort.135
Absent quality instruction and information on the appropriate use
132

PRESIDENT’S COMM’N ON EXCELLENCE IN SPECIAL EDUC., A NEW ERA:
REVITALIZING SPECIAL EDUCATION FOR CHILDREN AND THEIR FAMILIES 22 (July
1, 2002) (citing Sharon Vaughn, Ph.D., who notes that “[t]here is no compelling
reason to continue to use IQ tests in the identification of learning disabilities.
And if we eliminated IQ tests from the identification of individuals with learning
disabilities, we could shift our focus on to making sure that individuals are
getting services that they need . . . .”), available at http://www.ed.gov/pubs/
edpubs.html.
133
Nat’l Down Syndrome Soc’y, Advocacy News (Dec. 12, 2003)
(expressing concerns about “the abuses that may take place in implementation
[of the cap], in spite of the safeguards in the regulations. It is important that
parents of children with Down syndrome understand that this diagnosis should
not automatically mean placement in the alternate assessment based on alternate
achievement standards.”), at http://www.tilrc.org/docs/1203nclb_idea.htm.
134
Olson, All Means All, supra note 22, at 49 (discussing the impact of the
1 percent cap on the assessment placement determinations made by IEP teams).
135
See 68 Fed. Reg. at 68,702 (authorizing no new funding for the
regulation and advising that actions authorized by the regulation “will be
financed through the appropriations for title I and other Federal programs
and . . . will not impose a financial burden that States and LEAs [local
educational agencies] will have to meet from non-Federal resources”); 68 Fed.
Reg. at 68,700 (stating that the Department of Education will issue a report on
the implementation of the cap and alternate achievement standards after two
years). But see Alternate Standards Provide Better Shot at Reaching AYP, CAL.
SPECIAL EDUC. ALERT, Mar. 4, 2004 [hereinafter Alternate Standards Provide
Better Shot at Reaching AYP] (reporting that the Department of Education is
currently writing guidelines for alternate achievement standards and that federal
officials will begin to visit states this summer to review alternate standards and
provide feedback).
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of alternate standards, effective implementation of alternate
assessments based on alternate achievement standards will prove
elusive.136
1. A Call for Guidance: The Development of State Alternate
Achievement Standards
In its original pronouncement of alternate achievement
standards, the Department of Education defined the term student
with a “most significant cognitive disability” as a student “whose
intellectual functioning and adaptive behavior are three or more
standard deviations below mean.”137 Advocacy groups voiced
concern that this definition would exclude students with multiple
disabilities from assessments based on alternate achievement
standards.138 Additionally, critics noted the definition’s emphasis
on IQ scores—an outdated measurement that disproportionately
leads to the misidentification of minorities as cognitively
disabled.139 The final regulation is a marked improvement in that it
136

Press Release, Council for Exceptional Children, New Regulations on
No Child Left Behind’s Annual Yearly Progress Requirements Give States and
Districts More Flexibility, Says CEC (Dec. 19, 2003) [hereinafter Press Release,
Council for Exceptional Children] (suggesting that a plan to assist states in the
development of achievement standards is necessary for the implementation of
assessment programs), at http://www.cec.sped.org/pp/legislative_update/
modules/news/article.php?storyid=46.
137
Improving the Academic Achievement of the Disabled, 68 Fed. Reg.
13,796, 13,797 (Mar. 20, 2003) (to be codified at 34 C.F.R. pt. 200.13) (setting
forth the defined group of students for which the use of alternate achievement is
appropriate).
138
See Gamm Letter, supra note 124, at 2 (noting that the incidence level
of students with the most significant cognitive disabilities in the Department of
Education’s proposed regulation is inaccurately low, given that most states do
not collect data on the number of students with “multiple disabilities” that lead
to significant cognitive impairment).
139
See PRESIDENT’S COMM’N ON EXCELLENCE IN SPECIAL EDUC., supra
note 132, at 26 (explaining that “the Commission found several factors
responsible for this overrepresentation of minorities [in special education],
including the reliance on IQ tests that have known cultural biases”); Debra
Viadero, Disparately Disabled, EDUC. WK., Jan. 8, 2004, at 25-26 (discussing
the disparate representation of minority students in special education programs);
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no longer relies on an IQ-based definition of disability.140 The
regulation may still prove problematic, however, given that the
Department of Education has only just begun to develop guidelines
for state alternate achievement standards.141 Without sufficient
guidance, states may draft alternate achievement standards that are
insufficiently ambitious and fail to reflect the highest standards for
“students with the most significant cognitive disabilities.”142
States play a unique role within the NCLB framework in
developing and delivering the education of students beneath a
broader umbrella of federal educational standards and
regulations.143 The education of students with significant cognitive
disabilities, for example, autism or mental retardation, often proves
the most challenging aspect of education for many states, in part
because educational and assessment models for students within this
group regularly change with the emergence of new research.144
Gamm Letter, supra note 124, at 3 (commenting on “the degree to which local
educational agencies relied on IQ testing and the resulting disproportionate rate
of African-American students identified as mentally retarded”).
140
Press Release, Council for Exceptional Children, supra note 136
(applauding the new regulation on alternate achievement for allowing
“flexibility in selecting which students can be assessed using alternate
achievement standards to meet adequate yearly progress goals”).
141
See Alternate Standards Provide Better Shot at Reaching AYP, supra
note 135 (reporting on recent efforts by the Department of Education to provide
guidance to states in the use of alternate achievement standards).
142
Press Release, Council for Exceptional Children, supra note 136
(warning “that implementing the regulations will take a huge investment in
training and technical assistance”).
143
See Jack Jennings, Knocking on Your Door: With ‘No Child Left
Behind,’ the Federal Government is Taking a Stronger Role in Your Schools,
189 AM. SCHOOL BOARD J. 25, 27 (Sept. 2002) (advising that “[s]tandards-based
reform, as embodied in [NCLB], means that all three levels of school
governance—federal, state, and local—must assume responsibilities they have
not previously had or have not fully embraced”).
144
See Olson, Enveloping Expectations, supra note 127, at 10.
Although enormous strides have been made in special education over
the past three decades, enormous gaps remain: in the performance of
special education students compared with their peers’, in understanding
how best to assess what students with disabilities know and can do, and
in the preparation of special and general education teachers to provide
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Recent discussions about the best means of including students with
significant cognitive disabilities in assessment programs starkly
contrast with the historical assumptions of educators and
administrators that the inclusion of these students was futile.145
Believing that students with significant cognitive disabilities could
not pass traditional tests or learn to the same degree as general
education students, schools enrolled these students in special
education programs, but excluded them from school assessment
programs.146
The 1997 amendments to the IDEA improved accountability
for the education of students with significant cognitive disabilities
by mandating the availability of alternate assessments for students
who could not take traditional assessments, even with
accommodations.147 With the implementation of NCLB, the utility
of alternate assessments for many of these students diminished.148
Although these students could more readily access assessment
material, many could not achieve the grade-level standards
required by NCLB.149 The newly-enacted NCLB regulation on
alternate achievement standards permits the use of alternate
achievement standards, a measure designed to ensure that both the
assessment process and the results yielded through assessments are
responsive to the needs of students with the “most significant
such students with full access to the general education curriculum.
Id.
145

See id. (comparing NCLB’s required assessment inclusion of students
with disabilities to the past exclusion of these students and noting that the “new
reality is both exhilarating and daunting”).
146
Id.
147
20 U.S.C. § 1412(a)(17)(A)(ii) (2000) (requiring that states develop and
conduct alternate assessments for students who cannot participate in general
assessments by July 1, 2000).
148
See Olson, Enveloping Expectations, supra note 127, at 16 (describing
that NCLB assessment of students with disabilities resulted in low test scores in
many states and caused educators to debate the consequences holding students
who function below grade-level to different standards).
149
Id. at 8 (quoting an Oklahoma school superintendent who compared the
requirement that all students with cognitive disabilities achieve at grade-level
standards to “asking kids to jump a bar one foot off the ground and providing no
exceptions for children who are in a wheelchair”).
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cognitive disabilities.”150
Although alternate achievement standards represent an
important step in the assessment inclusion of students with the
most significant cognitive disabilities, they are not self-executing,
and cannot deliver their promise of accountability without the
assistance of quality research and training.151 The NCLB
regulation requires that in defining alternate achievement
standards, a state must “employ commonly accepted professional
practices to define the standards.”152 The regulation clarifies that if
a state chooses to make use of alternate achievement standards,
these standards must be “aligned with the State’s academic content
standards, promote access to the general curriculum, and reflect
professional judgment of the highest achievement standards
possible.”153
In advising that states act in accordance with “professional
judgment” on alternate achievement standards, the regulation relies
on a professional consensus that is still developing.154 While new
research constantly informs the creation of alternate assessment
programs and alternate achievement standards, the notion of
alternate achievement is not without debate.155 As a result, states
150

See Improving the Academic Achievement of the Disabled, 68 Fed.
Reg. 68,698 (Dec. 9, 2003) (to be codified at 34 C.F.R. pt. 200.13) (authorizing
the use of alternate achievement standards to evaluate the performance of
students with the most significant cognitive disabilities).
151
Press Release, Council for Exceptional Children, supra note 136
(warning “that implementing the regulations will take a huge investment in
training and technical assistance”).
152
68 Fed. Reg. at 68,699 (stating that a state need not develop alternate
achievement standards, but if it does, the standards must be developed in
accordance with commonly used practices for defining student achievement).
153
Id. at 68,702.
154
See QUENEMOEN, MEASURING ACADEMIC ACHIEVEMENT, supra note
105, at 4 (suggesting that there is “no clear consensus on the criteria being used
to score alternate assessment evidence); Cleveland Letter, supra note 124, at 2
(evaluating the federal cap on alternate achievement and noting that “the field of
special education is still grappling with and has by no means solved numerous
issues surrounding alternate assessment”).
155
See, e.g., Cleveland Letter, supra note 124, at 3 (expressing the worries
of advocates “about those who will view the one percent cap as an invitation to
fill that cap with as many students with disabilities as possible so as to shield
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are left to compile research and examine the assessment programs
of other states to arrive at an understanding of what is
professionally sound with regard to achievement standards for
students with the most significant cognitive disabilities.156
The difficulties experienced by states in attempting to align
new accountability measures with ever-developing research are
best illustrated by the implementation of the IDEA’s 1997 alternate
assessment mandate.157 In 1997, Congress required states to
provide alternate assessment opportunities to all students who
could
not
take
traditional
assessments
even
with
accommodations.158 States were given until July 1, 2000 to create
and implement compliant alternate assessment models.159 Arriving
at inclusive and appropriate assessment formats proved
challenging for many states that previously had excluded students
with disabilities from their assessment programs.160 States did not
develop a consensus on the best alternate assessment models and
school authorities and their schools from any negative impact brought forward
by AYP [adequate yearly progress] implementation”); Gamm Letter, supra note
124, at 1-6 (noting the limitations of the proposed federal cap on alternate
achievement standards).
156
See Cleveland Letter, supra note 124, at 2 (advising that the Department
of Education provide training and funding to help schools struggling to interpret
and implement the federal cap).
157
Id. (noting the delay by states in implementing the IDEA alternate
assessment mandate and the impact of this on the adequacy of data to inform the
implementation of alternate achievement standards).
158
20 U.S.C. § 1412(a)(17)(A)(ii) (2000) (requiring states to develop and
conduct alternate assessments by July 1, 2000); 34 C.F.R. § 200.6(a)(2)(i)
(2003) (requiring states to provide one or more alternate assessment
opportunities for students who can not participate in general assessments, even
with accommodations).
159
20 U.S.C. § 1412(a)(17)(A)(ii).
160
See Olson, All Means All, supra note 22, at 46-49 (reporting that in
1995-96, only six states offered alternate assessments, and that as late as 200203, nearly twenty states had conditions on their IDEA funding due to their
failure to implement alternate assessment programs or report alternate scores);
Lynn Olson, Measuring by Other Means, EDUC. WK., Jan. 8, 2004, at 79
[hereinafter Olson, Measuring by Other Means] (explaining the 1997 IDEA
amendments mandating the availability of alternate assessments, but stating that
the IDEA “provides few details about how such measures should look”).
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instead, developed plans based on a variety of formats, from
portfolio to traditional test approaches.161 In attempting to
incorporate new research into their alternate assessment programs,
many states missed the 2000 implementation deadline and failed to
implement compliant models until years later.162
In order to avoid the delays that characterized the
implementation of state alternate assessment programs, the federal
government must offer ample guidance to the states on how to
create and implement alternate achievement standards.163 The
Department of Education currently is in the process of drafting
guidelines for state alternate achievement standards.164
Additionally, the Department of Education has announced plans to
begin visiting states this summer to provide direction in the
development and implementation of alternate achievement
standards.165 The Department of Education’s timely response to
state concerns about the creation and implementation of alternate
achievement standards is commendable. The expedient production
of federal guidelines on alternate achievement standards, however,
161

See QUENEMOEN, MEASURING ACADEMIC ACHIEVEMENT, supra note
105, at 4 (arguing that a 2001 survey found “a continued range of alternate
assessment approaches, and more importantly, no clear consensus on the criteria
being used to score alternate assessment evidence”) (citations omitted); Diane
Browder & Karena Cooper-Duffy, Evidence-Based Practices for Students with
Severe Disabilities and the Requirement for Accountability in “No Child Left
Behind”, 37 J. OF SPECIAL EDUC. 157, 157 (2003) (noting that “[a]lthough
research is now emerging on states’ alternate assessment practices, many
questions remain about how best to measure the progress of students with severe
disabilities on state academic standards”); see also supra Part II.B (describing
various alternate assessment models).
162
Olson, All Means All, supra note 22, at 46-49 (reporting that as late as
2002-03, nearly twenty states had conditions on their IDEA funding due to their
failure to implement alternate assessment programs or report alternate scores).
163
Press Release, Council for Exceptional Children, supra note 136
(advising that the federal government should “develop a strategic plan to assist
states and districts to develop alternative achievement standards and their
corresponding assessments quickly”).
164
Alternate Standards Provide Better Shot at Reaching AYP, supra note
135 (discussing the Department of Education’s current development of
guidelines for alternate achievement standards).
165
Id.
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must not be rewarded at the expense of their quality. As the federal
government crafts guidelines for alternate achievement standards,
it must ensure that states are permitted the flexibility to develop
standards that are appropriately reflective of student needs. At the
same time, it must ensure that new guidelines are not so unduly
vague and permissive as to undermine high expectations for
students with significant cognitive disabilities. For their part, states
must seek and make use of information provided by the
Department of Education and must not permit the difficulty of
developing compliant standards to become an excuse for
implementing unambitious achievement models.166 Through
ongoing collaboration, states and the federal government can
guarantee that the new regulation on alternate achievement
standards delivers its promise of accountability for the education of
students with the most significant cognitive disabilities.
2. Frustrating the Messenger: The Role of IEP Teams in Alternate
Assessment
IDEA emphasizes the individuality of special education
students and mandates the creation of IEPs for all students with
disabilities.167 Rather than promoting either blanket inclusion in
general education classrooms or blanket segregation into special
education classrooms, IDEA favors individualized education to the
extent necessary to provide the most rigorous and least restrictive
environment for students with disabilities.168
166

See Libby Nealis, Nat’l Ass’n of School Psychologists, No Child Left
Behind?, 32 NASP Communiqué #4 (Dec. 2003) (advising that “[i]t would be
easier for schools to comply with NCLB assessment requirements if they did not
have to test certain students. We know these students pose challenges in
education, but no child left behind means no child”), at http://www.
nasponline.org/publications/cq324ayp.html.
167
See 20 U.S.C. § 1412(a)(4) (2000) (explaining a free appropriate public
education to include the development of an IEP).
168
20 U.S.C. § 1414(d)(1)(A) (2000) (describing that a student’s IEP must
include a statement of “how the child’s disability affects the child’s involvement
and progress in the general curriculum” and a statement of the special education
services, aids, and modifications required for the child “to be involved in the
general curriculum . . . and to be educated and participate with other children
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The new federal cap raises questions about the compatibility of
federal education standards with an individualized education
model.169 The final regulation clarifies that, under the NCLB and
IDEA, IEP teams must determine how their students will
participate in assessment programs that are guided by state
achievement and content standards.170 IEP teams may be reluctant
to approve the use of alternate achievement standards, however,
given that exceeding the federal cap would require a waiver or the
classification of some students as non-proficient for adequate
yearly progress purposes.171 Fearing that the adequate yearly
progress failure of students with disabilities might trigger
identification as a school in need of improvement, or eventually
corrective action, IEP teams may hesitate to exceed the cap such
that their students’ scores will be considered non-proficient for
adequate yearly progress purposes.172
with disabilities and non-disabled children in the activities [described in the
Act]”). The full inclusion of students with disabilities in general education
programs remains a contentious issue. Craparo, supra note 24, at 496-99
(discussing the divergence of interest groups on the degree to which inclusion of
students with disabilities in general education classes should be promoted).
Some interest groups and educators argue that full inclusion is necessary, despite
its costs, because it encourages attitudinal changes toward students with
disabilities, and challenges students with disabilities to achieve their potential.
Id. Other advocacy groups contend that full inclusion is counterproductive and
“destructive” to special education. Id. at 499 (citing Albert Shanker, Inclusion
and Ideology, EXCEPTIONAL PARENT, Sept. 1994, at 39).
169
See 34 C.F.R. § 200.13(c) (2003) (codifying the final regulation capping
the use of proficient scores on assessments by alternate achievement standards
for adequate yearly progress purposes); Cleveland Letter, supra note 124, at 3
(expressing concern about the proposed regulation’s classification of the role of
IEP teams in alternate assessment decisions).
170
Improving the Academic Achievement of the Disabled, 68 Fed. Reg.
68,698, 68,703 (Dec. 9, 2003) (to be codified at 34 C.F.R. pt. 200.13).
171
See Cleveland Letter, supra note 124, at 3 (noting a potential
inconsistency between the proposed cap and the IDEA, and urging that the final
rule reiterate that the final determination rests with the IEP team); Olson, All
Means All, supra note 22, at 49 (quoting Lydia Calderon, of the special
education office of the Michigan education department, as noting that “[t]he risk
is that some students may not be assessed appropriately as the cap influences
decision-making”).
172
See Olson, All Means All, supra note 22, at 49.
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While the final regulation permits the unlimited use of alternate
achievement standards for students with the most significant
cognitive disabilities, it requires that states and districts limit the
incorporation of proficient scores based on these standards for
adequate yearly progress purposes, or else risk NCLB failure and
corrective action.173 This means that students may be assessed
according to alternate achievement standards if IEP teams deem
this appropriate, but their proficient results may not be included in
their district or state’s adequate yearly progress totals once the cap
has been reached.174 Consequently, a state or district that cannot
articulate a geographic reason or other circumstance to explain its
heightened use of alternate achievement standards will be forced to
divide students into two assessment categories, one of students
who demonstrated proficiency on assessments measured by
alternate achievement standards and may be counted as proficient
in adequate yearly progress totals, and one of students who
similarly demonstrated proficiency on assessments measured by
alternate achievement standards but must be deemed nonproficient for adequate yearly progress purposes.175 This scheme
frustrates the role of IEP teams, which must identify appropriate
assessment models for individual students despite the fact that their
students’ proficient performance may be misreported for adequate
yearly progress purposes.176
The Department of Education asserts that the final regulation
does not alter or displace the role of the IEP team in making

173

68 Fed. Reg. at 68,698 (requiring that students measured against
alternate achievement standards who exceed the 1 percent cap must be deemed
non-proficient for adequate yearly progress purposes).
174
See Am. Speech-Language-Hearing Ass’n, Analysis of ED’s One
Percent Rule for Students with the Most Significant Cognitive Disabilities 1, 2
(Jan. 12, 2004) (stating that critics of the cap note that “proficient or advanced
scores should be counted for all students who are determined to need alternate
achievement standards and alternate assessment”), at http://www.asha.org/
about/Legislation-Advocacy.
175
Id.
176
East Letter, supra note 9 (advising that assessment determinations rest
with the IEP team and that accountability requires that students with disabilities
“be included and counted in the assessments that are appropriate for them”).
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assessment decisions.177 While decisions indeed remain with IEP
teams, external influences may engineer inaccurate student
assessment placements.178 States and districts concerned about
recent school failures will be eager to use alternate achievement
standards, but might seek to avoid inviting federal oversight by
implicating the cap without a substantiated reason.179 This pressure
will inevitably be applied to IEP teams and may frustrate their
ability to identify student needs and recommend appropriate
assessment placements for these students.180
To relieve the burden on IEP teams, the Department of
Education must collaborate with states to provide instruction on
the use and application of alternate achievement standards.181 The
Department of Education noted in its final regulation that school
districts “must provide information to school personnel and IEP
teams about the state assessment, the use of accommodations, and
assessments against alternate achievement standards.”182 The
177

Improving the Academic Achievement of the Disabled, 68 Fed. Reg.
68,698, 68,705 (Dec. 9, 2003) (to be codified at 34 C.F.R. pt. 200.13) (clarifying
the role of the IEP team in determining how a student will participate in district
and statewide assessment based on guidelines for assessments set forth by the
state).
178
Olson, All Means All, supra note 22, at 49 (quoting a state administrator
as expressing concern regarding the “influences” of the cap on assessment
placement decisions).
179
Id. (warning that the cap may influence assessment placement
decisions).
180
See East Letter, supra note 9 (advising that the 1 percent cap “will have
a chilling effect on the number of students taking the alternative assessment . . .
because of the immense pressure on states, local education agencies (LEAs) and
schools to have their students achieve AYP”); Olson, All Means All, supra note
22, at 49 (warning that the cap may influence assessment placement decisions).
181
Cleveland Letter, supra note 124, at 5 (suggesting that the Department
of Education “fund ample training and technical assistance to school authorities
and parents . . . in order that all parties are prepared, able and willing to profit
from whatever gains students and schools systems will reap from this new and
untested strategy of performance assessment”).
182
Improving the Academic Achievement of the Disabled, 68 Fed. Reg.
68,698, 68,706 (Dec. 9, 2003) (to be codified at 34 C.F.R. pt. 200.13)
(describing the responsibilities of local educational agencies in administering the
cap on alternate achievement standards).
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regulation also highlights that local educational agencies must
“ensure appropriate staff receive training to support sound IEP
decisions about which students participate in an alternate
assessment based on alternate achievement standards.”183 Finally,
the regulation notes that school districts should monitor the
administration of assessments based on alternate achievement
standards to ensure that “alternate achievement standards are being
used in a manner consistent with the best instructional practices
known for students with the most significant cognitive
disabilities.”184
As widespread school corrective action under NCLB triggers
school restructuring and the transferring of students from failing to
better-performing schools, many states will be eager to take
advantage of the cap on alternate achievement standards to
improve their adequate yearly progress totals.185 States and
districts must consider the thorough training of educators and IEP
teams as a prerequisite to their use of alternate achievement
standards and recognize the dangers to accountability posed by
indiscriminate use of the cap.186 Absent sufficient training on
alternate achievement standards, such standards may be underused,
as IEP teams will be wary of implicating the federal cap and their
district’s identification for corrective action.187 Alternately, a lack
of adequate training may cause these standards to be administered
too broadly and used to assess students with disabilities who are
capable of performing at grade-level.188 For example, IEP teams
183

Id. at 68,707 (discussing each school district’s responsibility to train IEP
teams on alternate achievement standards).
184
Id.
185
Ronald A. Skinner & Lisa N. Staresina, State of the States, EDUC. WK.,
Jan. 8, 2004, at 98 (reporting that “[n]ationwide, at least 23,812 schools failed to
make adequate yearly progress in 2002-03 and 5,200 were identified as being ‘in
need of improvement’”).
186
68 Fed. Reg. at 68,707 (noting the importance of training and
monitoring in implementing the cap and advising that if it were applied too
broadly, “a large number of non-proficient scores would have to be allocated
among the schools . . . . This would potentially create negative consequences for
schools that administer the alternate assessment”).
187
Olson, All Means All, supra note 22, at 49.
188
Improving the Academic Achievement of the Disabled, 68 Fed. Reg.
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may seek to minimize their students’ “failures” on grade-level
assessments by channeling all students with significant cognitive
disabilities into assessments measured by alternate achievement
standards without individually evaluating each student’s potential
to perform on grade-level assessments.189 Either overuse or
underuse of the cap would discount the purpose of the NCLB
regulation on alternate achievement standards and deprive students
with the most significant cognitive disabilities of meaningful
assessment opportunities and accountability.190
B. Irreconcilable Differences? Aligning the IDEA and NCLB
The debate surrounding the use of alternate achievement
standards for students with significant cognitive disabilities stems
in large part from the tension between NCLB and IDEA.191 Many
disability advocates have argued that NCLB’s standards-based
model, which requires all but a limited percentage of students to
achieve at grade-level, is inherently incompatible with IDEA,
which through its IEP provision, mandates the individualized
evaluation of student needs and assessment placements.192 Where
NCLB emphasizes the importance of group progress, IDEA
highlights individualized achievement.193 Although the
achievement of individualized goals is not necessarily in conflict
68,698, 68,707 (Dec. 9, 2003) (to be codified at 34 C.F.R. pt. 200.13) (advising
that if the cap were applied too broadly, a “large number of non-proficient
scores would have to be allocated among the schools . . . . This would
potentially create negative consequences for schools that administer the alternate
assessment.”).
189
Id.
190
Id. (noting the potential consequences of exceeding the cap and
suggesting that “[s]tates should ensure that these regulations are implemented
appropriately throughout the State to ensure schools benefit from this new
flexibility”).
191
See Olson, Enveloping Expectations, supra note 127, at 13 (explaining
that “[s]ome observers argue there’s an essential conflict between the IDEA,
which focuses on individual goals and learning plans for students, and the No
Child Left Behind law, which stresses systems accountability and uniformity”).
192
Id.
193
Id.
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with overall group achievement, NCLB’s blanket requirement that
all students achieve at grade level is particularly difficult to
reconcile with IDEA’s mandate of individualized educational
programs and performance goals.194
1. Identifying Deficiencies in the Assessment Framework for
Students with Disabilities
Under NCLB, most students with cognitive disabilities will be
required to take grade-level assessments, as they do not possess
cognitive impairments severe enough to bring them within the
scope of the NCLB provision on alternate achievement
standards.195 Many of these students, however, may be unable to
demonstrate proficiency at grade level, given that they traditionally
have performed at a level much lower than their chronological
grade.196 By holding schools accountable for the grade-level
achievement of all students without providing adequate flexibility
for variations in student needs, NCLB sets teachers and schools up
to fail, even where their instruction is effective and student
achievement is evident.197 Most dangerously, NCLB falsely
194

Id.
See Improving the Academic Achievement of the Disabled, 68 Fed.
Reg. at 68,698, 68,699-700 (to be codified at 34 C.F.R. pt. 200.13) (clarifying
that “[f]or most schools, only a small portion of students with disabilities—those
with the most significant cognitive disabilities—should appropriately participate
in an assessment based on alternate achievement standards, and all other
students with disabilities should be assessed against grade-level standards”).
196
See Olson, All Means All, supra note 22, at 49 (explaining the confusion
of educators over “gap kids,” students “who perform at too high a level to take
an alternate assessment designed for youngsters with severe cognitive
impairments, but at too low a level to show what they know and can do on state
tests for students at their chronological grade”); Cleveland Letter, supra note
124, at 4 (“In a perfect world, students with mild mental retardation and other
disabilities would be tested at the grade level of their peers. In the real world,
however, many of these students are not given the supports, services or access to
the general curriculum necessary to achieve at grade level.”).
197
See CTR. ON EDUC. POL’Y, FROM THE CAPITAL TO THE CLASSROOM:
YEAR 2 OF THE NO CHILD LEFT BEHIND ACT, supra note 4, at ix (reporting that
many educators and administrators note the inefficiency of assessing at grade
level students who are placed in special education because they possess
195
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indicates the “failure” of a school by suggesting that anything less
than grade-level achievement by all students is insufficient.198 A
school that strictly complies with IDEA such that its students with
disabilities receive quality, individualized instruction still might
fail under the NCLB scheme, not for lack of student achievement
or quality instruction, but due to the failure of those students to
achieve at the same pace as their general education peers.199 When
assessments serve only to highlight intentional modifications to
student educational programs rather than quality differences, they
effectively fail to measure what they are designed to report.200
Similarly, internal inconsistencies in the final NCLB regulation
on alternate achievement standards frustrate accountability for the
education of students with the “most significant cognitive
disabilities”—the population for which the federal regulation was
designed.201 Specifically, the regulation permits IEP teams to make
cognitive or learning disabilities that cause them to perform below grade level).
198
See id. (quoting a state education representative as stating that
“[h]olding special education . . . students to the same time frame for meeting
state standards is unrealistic and can have a damaging effect on the self-esteem
of these students”).
199
Id.
200
See Todd Silberman, Debate Rages on Appropriate Test Goals, NEWS &
OBSERVER, Oct. 22, 2003, at B1 (quoting an elementary school principal who
advised that “[w]hen a child is operating at several grade levels below their
peers, testing them at grade level doesn’t really give you much information”);
Jason Wermers, High Stakes Testing Studied; Researchers Disagree; U.S.
Standard Debated, RICH. TIMES DISPATCH (Richmond, Virginia), Nov. 4, 2003,
at B1 (explaining the reactions of Virginia educators and schools to NCLB
regulations requiring grade-level assessment for most students with disabilities).
Greg Muzik, the principal of Mary Munford Elementary School, a successful
school in Richmond, Virginia, explained the difficulties of having to test all
students with disabilities by the same standards as general education students:
“We could test all those kids . . . . If we did, we have a high enough pass rate
that even if they all failed, we would still be fully accredited. But that’s not what
is best for those children. We can’t test them just for the sake of testing them.”
Wermers, supra.
201
See Improving the Academic Achievement of the Disabled, 68 Fed.
Reg. 68,698 (Dec. 9, 2003) (to be codified at 34 C.F.R. pt. 200.13) (explaining
that the final regulation is “designed to ensure that schools are held accountable
for the educational progress of students with the most significant cognitive
disabilities, just as schools are held accountable for the educational results of all
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assessments measured by alternate achievement standards
available to all students with the most significant cognitive
disabilities who require the use of such standards.202 The regulation
then undermines the use of alternate achievement standards by
advising that only 1 percent of students in all grades assessed may
have their proficient and advanced scores on alternate achievement
assessments included within the adequate yearly progress totals of
their districts and states.203 As a result, schools, districts, and states
may have to contend with the adequate yearly progress failure of
the students with disabilities subgroup, which may lead to their
identification as “in need of improvement,” or eventually,
corrective action.204
The final regulation seeks to minimize the potential disparity
between the number of students taking alternate achievement
assessments and the percentage of students whose scores will be
accurately reported for adequate yearly progress purposes by
other students with disabilities and students without disabilities”); Am. SpeechLanguage-Hearing Ass’n, supra note 174, at 2 (noting criticism that the 1
percent rule is too limiting since it allows students to take assessments by
alternate achievement standards, but requires their otherwise proficient scores to
be counted as non-proficient once the 1 percent cap has been reached).
202
68 Fed. Reg. at 68,699-700.
203
Id. at 68,698-700. But see Be Cognizant of Factors Affecting 1 Percent
Cap, THE SPECIAL EDUCATOR, Mar. 24, 2004 (citing Martha Thurlow, director
of the National Center on Educational Outcomes, as stating that, in the majority
of states, less than 1 percent of students currently are assessed based on alternate
achievement standards).
204
20 U.S.C. § 6316(b)(1)(A) (2002) (stating that “a local educational
agency shall identify for school improvement any elementary or secondary
school . . . that fails, for two consecutive years, to make adequate yearly
progress as defined in the State’s plan”); 20 U.S.C. § 6316(b)(7) (describing
corrective actions measures for schools that fail to make adequate yearly
progress by the end of the second full year after identification as a school in
need of improvement). The final regulation clarifies that the cap does not apply
at the school level in acknowledgement of the fact that small schools would be
statistically disadvantaged. See 68 Fed. Reg. at 68,699-700. However, the
regulation permits states and districts to determine how to distribute nonproficient scores in the excess of the 1 percent cap, which might include adding
these scores to the adequate yearly progress totals of the schools responsible for
the alternate achievement assessments. Id. at 68,701.
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allowing for an exception from the cap for states and districts that
can articulate circumstances to describe higher incidence levels of
significant cognitive disabilities.205 The regulation’s exception,
however, is unduly narrow. The final regulation limits the
authority of the Secretary of Education to grant states temporary
exceptions from the cap, and of states to grant temporary
exceptions to districts, to situations in which states and districts
can demonstrate a demographic or geographic reason for hosting
higher numbers of students with the most significant cognitive
disabilities.206 Many states and districts will be unable to secure a
temporary waiver from the cap because their reasons for exceeding
the 1 percent limit for adequate yearly progress purposes are
related to individual student needs rather than the small size of
their school or a unique program that attracts large numbers of
students with the most significant cognitive disabilities.207
Consequently, these states and districts will be required to count
the proficient scores of students with significant cognitive
disabilities on assessments based on alternate achievement as nonproficient for adequate yearly progress purposes.208
Under this scheme, the appropriate placement of students with
the most significant cognitive disabilities in assessments measured
by alternate achievement standards may contribute to the adequate
yearly progress failure of schools, states, and districts.209 This
205

See 68 Fed. Reg. at 68,699 (explaining that the U.S. Secretary of
Education may approve exceptions from the cap for states and states may
approve exceptions from the cap for local educational agencies); Improving the
Academic Achievement of the Disabled, 68 Fed. Reg. 13,796, 13,796-97 (Mar.
20, 2003) (to be codified at 34 C.F.R. pt. 200.13).
206
34 C.F.R. § 200.13(c)(2)-(3) (2003).
207
34 C.F.R. § 200.13(c)(2)-(3) (permitting waivers from the cap based on
proof by the state or district of higher disability incidence levels through
“school, community or health programs in the State [or district] that have drawn
large numbers of families of students with the most significant cognitive
disabilities, or such a small overall student population that it would take only a
very few students with such disabilities to exceed the 1 percent cap”).
208
34 C.F.R. § 200.13(c)(4).
209
20 U.S.C. § 6316(b)(1)(A) (2002) (stating that a school’s identification
as in need of improvement follows two consecutive years of adequate yearly
progress failure). A failure to make adequate yearly progress in the two years
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result transforms NCLB assessment into a numbers game rather
than a meaningful process that seeks to accurately measure the
quality of education provided by schools, districts, and states. By
indicating that students lack proficiency in assessed subject areas
despite actual student proficiency as demonstrated through
alternate achievement assessments, the Department of Education
sends a mixed message to states.210 In particular, the Department of
Education suggests that the assessment process may reflect
individualized needs, as prioritized by IDEA, but only to the extent
that the results of these assessments do not undermine the uniform,
standards-based model of NCLB.
Thus, the final regulation undermines accountability for the
education of students with the most significant disabilities by
requiring students to take assessments in which their results may
not be accurately reported and may disproportionately lead to the
adequate yearly progress failure of the students with disabilities
subgroup.211 Consequently, states and districts may become
disinterested in improving the education of students with the most
significant cognitive disabilities, as students in this subgroup likely
will contribute to adequate yearly progress failure if tested either
by grade-level standards or by alternate achievement standards due
to the cap’s limitations.212 Given that the cap may cause students to
following identification as in need of improvement triggers the NCLB’s
corrective action provisions. Id. § 6316(b)(7).
210
34 C.F.R. § 200.13(a)(4)(ii) (mandating that states and districts count
proficient scores beyond the 1 percent cap as not proficient in their adequate
yearly progress totals).
211
See East Letter, supra note 9 (advising that assessment inclusion and
accountability require that students with disabilities be included and counted in
whatever assessments are appropriate for them).
212
See 34 C.F.R. § 200.13(c)(4) (2003) (requiring that proficient scores on
alternate achievement standards above the 1 percent cap must be counted as
non-proficient); see also Merritt, supra note 15 (noting the potential
repercussions of requiring that most students with disabilities be assessed at
grade level such that their subgroup regularly contributes to adequate yearly
progress failure). Lucinda Hundley, who directs special needs programs in the
Littleton Public School district in Denver, Colorado, noted the likelihood that
some schools might make special education students unwelcome in order to
increase their performance on statewide assessments. Merritt, supra note 15.
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be counted as non-proficient even if they demonstrate proficiency
on assessments measured by alternate achievement standards,
states understandably will focus their energies and resources on
improving the assessment results of students without disabilities
who must achieve grade-level standards and whose proficient
results will be accurately reported as such for adequate yearly
progress purposes.213 This result would contravene the mandate of
NCLB, as students with disabilities would indeed be left behind in
the rush of states, districts, and schools to improve the assessment
performance of non-disabled students.214
2. The Failings of Federal Efforts to Align the IDEA and NCLB
Sadly, the “alignment” of NCLB and IDEA appears distant,
given current congressional efforts through the IDEA
reauthorization process to dilute the tools that are essential to the
development of quality special education programs.215 Rather than
reconciling the IDEA and NCLB through the IDEA reauthorization
as it pledged, Congress has presented drastic reforms during the
reauthorization process that hinder current efforts to hold schools
accountable for the education of students with disabilities.216
213

See 34 C.F.R. § 200.13(c)(4).
See 20 U.S.C. § 6301(4) (2002) (stating the purpose of NCLB as
ensuring “that all children have a fair, equal, and significant opportunity to
obtain a high-quality education and reach, at a minimum, proficiency on
challenging state academic achievement standards and state assessments”).
215
See Ctr. for Law and Educ., Letter to Sens. Judd Gregg and Edward
Kennedy from Kathleen B. Boundy, Co-Director, Ctr. for Law and Educ. 1
(Aug. 3, 2003) (stating that “S. 1248 is being hailed by Committee members and
staff alike as effectively aligning the IDEA with the NCLB. Nothing is further
from the truth.”), available at http://www.cleweb.org/Alert/CLE-IDEA-NCLBS1248.pdf.
216
Id. (suggesting that “in reauthorizing IDEA, the Senate, as the House
before it, has put the basic principles of NCLB at risk and is proposing to strip
IDEA of key protections”). But see Stephen A. Rosenbaum, Aligning or
Maligning? Getting Inside a New IDEA, Getting Behind No Child Left Behind
and Getting Outside of It All, 15 HASTINGS WOMEN’S L.J. 1, 23-26 (2004)
(discussing positive aspects of the IDEA reauthorization bills such as increased
focus on monitoring and teacher training). Rosenbaum suggests that “No Child
Left Behind is the law of the land, and IDEA as we know it is itself likely to get
214
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Among its bold reforms, the U.S. House of Representatives has
streamlined the IDEA’s discipline procedures in response to claims
by educators and administrators that the disciplinary process for
students with disabilities is needlessly complex.217 The House
reauthorization bill, H.R. 1350, permits schools to unilaterally
remove students with disabilities for any violations of their
school’s code of conduct, regardless of the severity of the
violation.218 The bill provides school officials with enormous
discretion to determine the location and length of alternative
educational placements for disciplined students with disabilities.219
When juxtaposed with NCLB’s requirements that schools
demonstrate educational progress for all students or risk corrective
action, the House bill’s streamlined procedures are especially
problematic.220 In giving schools the authority to unilaterally
remove students with disabilities, the bill creates an incentive for
schools to avoid NCLB accountability by initiating disciplinary
left behind.” Id. at 27. Thus, he advises that “[i]n the reauthorization aftermath,
[advocates] must engage in new tactics to mitigate what [they] see as damaging
changes and yet be open to honest and critical reflection on changes that may
actually be harmless or even beneficial.” Id. at 3-4.
217
Robert H. Pasternack, Statement of Robert H. Pasternack, Assistant
Secretary for Special Education and Rehabilitative Services, Before the Senate
Committee on Health, Education, Labor and Pensions (Mar. 21, 2002)
(discussing the IDEA’s current discipline provisions and stating that “it is
evident that some of the current statutory and regulatory requirements may be
too complicated or confusing and need to be reviewed”), at http://www.ed.
gov/news/speeches/2002/03/20020321.html.
218
H.R. 1350 § 615(k)(1)(A)(ii), 108th Cong. (2003).
219
See Press Release, Children’s Defense Fund, The Changes to IDEA
Discipline Procedures In H.R. 1350 Are Not Warranted and Will Lead to Unfair
and Inappropriate Treatment of Students with Disabilities 1, 1-2 (Mar. 2003)
(criticizing H.R. 1350 for allowing schools to unilaterally remove students with
disabilities for any conduct violations and for removing provisions that ensure
these expulsions are not based on disability-related behavior), at
http://www.wrightslaw.com/news/2003/idea.discipline.tps.pdf.
220
Ctr. for Law and Educ., supra note 215, at 3 (noting that “Congress has
through S. 1248 and H.R. 1350 succumbed to the backlash to ‘Accountability
for ALL’ from school and school district administrators who fear that students
with disabilities will not make ‘Adequate Yearly Progress’” at the expense of
accountability for the education of students with disabilities).
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procedures against students with significant cognitive
disabilities.221 Specifically, NCLB provides that “in determining
the adequate yearly progress of a school, the State may not include
students who were not enrolled in that school for the full academic
year.”222 Thus, under the House bill, a school could avoid
accountability for students with disabilities by invoking
disciplinary procedures against them and placing them in interim
alternative settings to preclude their full-year enrollment.223
With states publicly denouncing NCLB for hinging their
funding on unrealistic and unattainable standards for students with
disabilities, it is foreseeable that states will abuse the House bill’s
disciplinary provisions to avoid NCLB’s corrective action
provisions.224 Rather than working to align IDEA and NCLB, the
House bill creates an unmanageable end-run around NCLB
accountability.225
The Senate’s bill similarly fails to resolve the tension between
IDEA’s promotion of individualized needs and NCLB’s goal of
uniform accountability.226 In an effort to reduce the paperwork that
accompanies special education, the Senate bill eliminates the
requirement that IEPs include benchmarks or short-term
objectives.227 Disability advocates have long noted the importance
of short-term objectives in enabling IEP teams, educators, and
parents to identify and rectify deficiencies in a student’s instruction
as they occur rather than waiting until after annual reviews or
assessments to address such problems.228 By eliminating the
221

Id. at 2 (suggesting that the changed discipline provisions “create a
major loophole and an incentive to shed students—especially those hard to teach
students with disabilities who have not made ‘adequate yearly progress’—so
they will not be counted for purposes of AYP [adequate yearly progress]”).
222
34 C.F.R. § 200.20(e)(2) (2002).
223
Ctr. for Law and Educ., supra note 215, at 2-3.
224
Id. at 3.
225
Id.
226
See generally S. 1248, 108th Cong. (2003).
227
S. 1248 § 614(d) (describing the contents of an IEP to include annual
measurable goals for students with disabilities, without mention of short-term
objectives).
228
Nat’l Comm. of Parents Organized to Protect IDEA, Letter to Senators
(Oct. 30, 2003) (advising that “[p]arents and many teachers and special
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requirement that IEPs include short-term objectives in the name of
reduced administrative burdens, the Senate bill removes an
important form of accountability for the education of students with
disabilities.229 Recent NCLB regulations highlight the central role
of the IEP team in the NCLB accountability process for students
with disabilities.230 Indeed, NCLB and IDEA both note that the
determination of a student’s assessment placement rests with the
IEP team.231 By removing short-term objectives from IEPs, the
Senate bill deprives IEP teams of valuable information that guides
their daily instruction of students with disabilities and their
appropriate placement of these students in assessment programs.232
In prioritizing administrative efficiency over the development of
comprehensive educational programs, the Senate bill further
challenges the alignment of IDEA and NCLB.233

education administrators agree that short-term objectives are essential in
determining whether students are making progress on their Individual Education
Program (IEP) goals and determining future steps in reaching goals”), at
http://www.nationalparentcenters.org/SenateLetter.pdf.
229
Id. (noting that “[w]hile report cards are valuable, the major
accountability measure for students with disabilities is the IEP. Without shortterm objectives parents will have virtually no way of measuring whether their
children are making progress in achieving their annual goals.”).
230
Improving the Academic Achievement of the Disabled, 68 Fed. Reg.
68,698, 68,705 (Dec. 9, 2003) (to be codified at 34 C.F.R. pt. 200.13) (clarifying
that IEP teams make assessment determinations for students with disabilities
within the guidelines set by states).
231
20 U.S.C. §1414(d)(1)(A)(v)(I) (2000) (requiring that IEPs include a
“statement of any individual modifications in the administration of State or
districtwide assessments of student achievement that are needed in order for the
child to participate in such assessment”); 34 C.F.R. § 300.347(a)(5) (2002)
(requiring the same).
232
See Ctr. for Law and Educ., supra note 215, at 4 (asking “[w]hat is more
ironic than Congress couching its legislative agenda as aligning IDEA with
NCLB while deleting the very indicators of effectiveness that permit students
and presumably teachers to use IEPs as tools for accountability?”).
233
Id. (criticizing Congress’ justification of proposed IDEA revisions
through the goal of paperwork reduction).
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IV. RECOMMENDATIONS
The development of meaningful accountability systems for
students with cognitive disabilities requires a relaxation of NCLB’s
one-standard-fits-all approach.234 In order to reconcile IDEA and
NCLB, the federal government must add flexibility to its final
regulation on the use of alternate achievement standards for
adequate yearly progress purposes. Additionally, the federal
government must collaborate with states to enable the development
of alternate achievement standards that are at once realistic and
ambitious.
A. Temporary Means of Reconciling the IDEA and NCLB
Despite the challenges posed by NCLB, the Act’s goal of
quality education for every student remains worthwhile.235 In
requiring that schools deliver quality educational programs to all
students, including students with disabilities, the NCLB offers a
promise of accountability for the education of students previously
excluded from public schools.236 Without flexibility in
accountability programs to preserve the individualized nature of
special education, however, this promise will remain unrealized.237
In order to reconcile the standards-based NCLB with the
individualized IDEA and address the deficiencies previously
discussed, the Department of Education must consider adding
234

See Merritt, supra note 15 (noting the potential dangers of assessing
students with cognitive disabilities by grade-level standards).
235
Olson, Enveloping Expectations, supra note 127, at 10 (quoting Judy
Elliott, an assistant superintendent for special education in California, on the
mandatory inclusion of students with disabilities in accountability programs).
“For the first time, we don’t have to fight to be at the table. This is for all kids
with disabilities. How long have we been struggling for that? And now, it’s like,
be careful what you asked for.” Id.
236
Id. at 9 (quoting a special education professor who applauds NCLB for
making inclusion a generalized rather than an exclusively special education
concern).
237
CTR. FOR EDUC. POL’Y, supra note 4, at ix (warning that without
flexibility in NCLB, the Department of Education may risk “losing the
commitment of states and school districts to achieving the Act’s goals”).
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increased flexibility to the new federal cap on alternate
achievement standards.238
A strict cap on the percentage of proficient scores on
assessments based on alternate achievement standards that may be
counted as proficient for adequate yearly progress purposes is not
the best means of ensuring accountability for the educational
outcomes of students with cognitive disabilities.239 Rather,
alignment with IDEA’s mandate of individualized education
suggests that the meaningful assessment of students with cognitive
disabilities might include making evaluation by these standards
available to a greater number of students.240 While most students
with disabilities will be able to participate in statewide, grade-level
assessments through alternate assessments, accommodations, or
modifications, assessment by grade-level standards is impractical
for many students with cognitive disabilities.241 In order to
reconcile the individualized needs of students with NCLB’s
standards-based assessment model and ensure that NCLB
assessment programs yield meaningful results, the federal
government must add flexibility to the special exception provision
of the regulation on alternate achievement standards. By
broadening the grounds for an exception from the 1 percent cap to
include consideration of individualized student needs, the federal
government can more effectively guarantee that students with
cognitive disabilities receive appropriate assessment placements
and that their scores are appropriately reported in adequate yearly
progress figures. At the same time, the preservation of a percentage
limit on the use of proficient scores on assessments by alternate
achievement standards for adequate yearly progress purposes will
ensure that these standards are not used indiscriminately by states
to circumvent NCLB’s goal of grade-level achievement for all
238

Gamm Letter, supra note 124, at 4.
Id. (suggesting the implementation of a presumption of 1 percent of
students eligible for alternate academic assessments and advising that “when
monitoring shows that a number of students above the rate are participating in
alternate assessments, the state could be required to intervene.”)
240
Id.
241
Improving the Academic Achievement of the Disabled, 68 Fed. Reg.
13,796, 13,796-97 (Mar. 20, 2003) (to be codified at 34 C.F.R. pt. 200.13).
239
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students.
Under a more flexible framework, a state or district could be
granted an exception from the 1 percent cap on the use of
proficient scores for adequate yearly progress purposes by
demonstrating that assessment by grade-level standards is
inappropriate for individual students, based on their past
educational experiences or the existence of cognitive impairments
that preclude their grade-level performance of select skills. Upon
demonstrating their students’ need of alternate achievement
standards, schools, districts, and states would be permitted to
include the proficient scores of these students within their adequate
yearly progress totals. This exception model differs from the final
regulation on alternate achievement standards in that it prioritizes
the use of appropriate assessments for individual students with
disabilities over conformity with group-based, grade-level
standards.242
Notably, flexibility in the exception provision also would
eliminate the need to report the proficient scores of students on
alternate achievement standards as non-proficient for adequate
yearly progress purposes.243 By eliminating the fiction of failure in
the reporting of proficient scores, the federal government can
ensure that schools, districts, and states do not erroneously become
subject to the corrective action provisions of the NCLB based on
their appropriate placement of students in assessments measured
by alternate achievement standards.
At this time, familiarity with the final regulation is limited.244
As educators and administrators become increasingly familiar with
242

See Merritt, supra note 15 (describing one parent’s reaction to the
grade-level assessment of her son: “‘He has an IQ of about 70 . . . [n]o amount
of testing is going to change that. But I have a 28-page document that explains
exactly what his teachers and his parents expect of him. So why, when testing
comes around, do we throw [the plan] out the window?’”).
243
34 C.F.R. § 200.13(c)(4) (2003) (requiring states and local educational
agencies to report proficient scores on assessments by alternate achievement
standards as non-proficient once the 1 percent cap has been reached).
244
See Alternate Standards Provide Better Shot at Reaching AYP, supra
note 135 (reporting the requests by states for more guidance in the creation and
use of alternate achievement standards).
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the practical realities of the federal cap on alternate achievement
standards for adequate yearly progress purposes, additional
changes to the regulation may become necessary.245
Understandably, educators and administrators would have to
devote significant time and energy to benefit from an assessment
model that requires proof of individual student need in order to
include the proficient scores of students with significant cognitive
disabilities within adequate yearly progress totals once the 1
percent cap has been reached. Noting the current administrative
burdens on special educators, this additional review process may
prove unworkable.246 Thus, the use of a flexible exception
provision is suggested only as a temporary measure to relieve the
tension between the IDEA and NCLB. Through the special
exception review process, educators ideally would have an
opportunity to engage in candid discussions with school, district,
and state authorities regarding the population for which the use of
alternate achievement standards is appropriate.247 These
discussions would serve to inform future regulation of alternate
assessments.248 In the interim, a broadened special exception to the
cap would provide students and educators with the necessary
flexibility to transform assessment from a mere formality for many
students into a meaningful process that is respectful and reflective
of individualized student needs.
B. The Importance of Collaboration
The historical exclusion of students with disabilities from
245

68 Fed. Reg. 68,698, 68,700 (Dec. 9, 2003) (codified at 34 C.F.R. §
200.13) (explaining that “[a]s data and research on assessing students with
disabilities improve, the Department may decide to issue regulations or guidance
on other related issues in the future”).
246
ELAINE CARLSON ET AL., U.S. DEPARTMENT OF EDUCATION, OFFICE OF
SPECIAL EDUCATION PROGRAMS, SPeNSE: STUDY OF PERSONNEL NEEDS IN
SPECIAL EDUCATION: FINAL REPORT OF THE PAPERWORK SUBSTUDY NO. 1, 1, 5
(Mar. 24, 2003) (reporting that the typical special education teacher spends an
average of five hours per week on administrative tasks and paperwork),
available at http://ferdig.coe.ufl.edu/spense/Finalpaperworkreport3-24-031. pdf.
247
See Gamm Letter, supra note 124, at 4.
248
Id.
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public schools serves as a constant reminder of the potential
dangers of permitting states to justify the inadequacy of their
special education programs by asserting the difficulty of
developing alternate assessments and accountability programs for
this population.249 Today, the creation of NCLB accountability
measures that require uniform outcomes for students with
significant
cognitive
disabilities
threatens
the
same
250
consequences.
Between these extremes lies a balance that is
critical in creating accountability for the education of students with
cognitive disabilities.251
The debates surrounding special education and NCLB
assessment suggest that no agreement exists regarding the best
means of assessing students with significant or severe cognitive
disabilities.252 In fact, states continue to use divergent alternate
assessment approaches to satisfy NCLB and IDEA requirements
and achieve school accountability.253 Instead of viewing this
diversity as a liability to the future assessment inclusion of students
with significant cognitive disabilities, educators, parents, and
legislators would benefit from viewing these differences as a
collaborative opportunity.254 In their attempts to comply with
249

See supra Part I.A (discussing the history of the exclusion of students
with disabilities from public schools).
250
Nat’l Down Syndrome Soc’y, supra note 133 (warning of the abuses
that may accompany the unsupervised implementation of alternate achievement
standards).
251
Cleveland Letter, supra note 124, at 1 (noting that “[t]here is often a
delicate balance of individual effort, appropriate support and accommodations
and skilled and committed professionals necessary to meet the goals” of
inclusive education and accountability systems).
252
See QUENEMOEN, MEASURING ACADEMIC ACHIEVEMENT, supra note
105, at 4 (arguing that a 2001 survey found “a continued range of alternate
assessment approaches, and more importantly, no clear consensus on the criteria
being used to score alternate assessment evidence”) (citations omitted); Browder
& Cooper-Duffy, supra note 161, at 157 (noting that “[a]lthough research is now
emerging on states’ alternate assessment practices, many questions remain about
how to best measure the progress of students with severe disabilities on state
academic standards”).
253
See QUENEMOEN, MEASURING ACADEMIC ACHIEVEMENT, supra note
105, at 4.
254
See Rachel Quenemoen, Written Comments to the U.S. Commission on
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NCLB and IDEA, states have invested much time, money, and
energy into exploring novel alternate assessment options.255 State
education departments are becoming experts on the failures and
successes of their alternate assessment models, and can be of
assistance to other states in meeting national priorities and
requirements.256
As states align standards for alternate assessments with state
academic and content standards, they also compile important
information about the demographics of the students requiring
alternate assessments.257 These figures are crucial in identifying
the population that should be served by alternate achievement
standards.258 The enactment of the cap on alternate achievement
standards for adequate yearly progress purposes in the absence of
concrete information about the number of students that the
regulation will impact suggests that the federal government
believes it is sufficient to assess students in accountability
programs, despite the fact that their results may not be accurately
reflected in adequate yearly progress totals.259 Students with
Civil Rights, Civil Rights, No Child Left Behind, Assessment, Accountability,
and Students with Disabilities (Feb. 6, 2003) (describing the era of NCLB
implementation as a “teachable moment” and “a time of great opportunity for
students with disabilities”), at http://education.umn.edu/NCEO/Presentations/
usccr.pdf.
255
QUENEMOEN, MEASURING ACADEMIC ACHIEVEMENT, supra note 105, at
3 (explaining that states were developing scoring criteria and defining outcomes
for students with severe disabilities even amidst the uncertainty of federal
regulations on alternate achievement).
256
Id. at 2 (stating that in contrast to a history of excluding students with
disabilities, “over the past decade, states, districts, and school staff have become
familiar with federal requirements that students with disabilities participate in
state and district assessment systems and that assessment accommodations and
alternate assessments be provided for students who need them”).
257
See 34 C.F.R. § 300.139 (2002) (requiring states to report the number of
students with disabilities participating in alternate and general assessments).
258
Cleveland Letter, supra note 124, at 3 (suggesting that annual data
regarding students taking alternate assessments “should prove instructive to
learn of best practices and those who are abusing their discretion in
implementing the cap”).
259
See Nealis, supra note 166 (explaining that critics of the cap note its
failure to indicate proficient and advanced scores beyond the 1 percent cap).
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significant cognitive disabilities deserve better than to be sidelined
in the race to implement standards-based reform and achieve
universal accountability.260
To ensure that alternate assessments generate useful results and
school accountability, the desire for quick-fix solutions to the
assessment of students with disabilities should not give way to
systems that deprive these students of meaningful assessment
opportunities.261 Advocates should work to facilitate state
collaboration and to develop useful statistics regarding the
numbers of students participating in alternate assessments who
require evaluation through alternate achievement standards.262
States must recall the consequences of delaying the access of
students with disabilities to alternate assessment opportunities and
provide for assessments programs as are required by current IDEA
and NCLB provisions. This compliance, however, should not be
interpreted to signal the end of their responsibility to develop
meaningful assessment opportunities and ambitious standards for
students with significant cognitive disabilities.263
CONCLUSION
Recent federal efforts to ensure that schools and states are held
accountable for the education of students with the most significant
cognitive disabilities are commendable in their attention to the
weaknesses of existing special education programs.264 The creation
of NCLB standards and regulations alone, however, does not
260

Id. (citing the comments of critics as to the 1 percent cap).
Nat’l Coalition of Parent Ctrs., supra note 63.
262
Nealis, supra note 166 (explaining that “[i]ncreased collaboration
among parents, educators, administrators, researchers and legislators is critical
in order to provide schools with appropriate assessments, instructional materials
and better guidance to properly implement NCLB”).
263
QUENEMOEN, MEASURING ACADEMIC ACHIEVEMENT, supra note 105, at
Executive Summary (stating that “[a]lternative assessments are still very new,
and taking time for thoughtful reexamination is critical.”)
264
Press Release, Council for Exceptional Children, supra note 136
(applauding the flexibility offered by the new regulation on alternate
achievement standards).
261
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ensure that accountability for this subsection of students will be
improved.265 To the contrary, the requirement that all but a limited
number of students must achieve uniform standards may frustrate
the delivery of quality special education by falsely indicating
school failure and distracting educator attention from student
needs.266
Through the imposition of a uniform, standards-based system,
NCLB has privileged process over substance.267 By largely
ignoring the individualized needs of students with cognitive
disabilities and requiring their achievement at a standardized pace,
NCLB has transformed assessment into a mere formality for
students with cognitive disabilities who are not provided for by the
1 percent cap, but who are unable to perform at grade-level.268 In
order to achieve the accountability envisioned by NCLB, the
federal government must add flexibility to NCLB accountability
provisions as they relate to students with cognitive disabilities.269
Specifically, the Department of Education must extend the
exception provision of the 1 percent cap on the use of alternate
achievement standards for adequate yearly progress purposes to
include consideration of individualized student needs.270
265

Press Release, Council for Exceptional Children, supra note 136
(warning of the need for monitoring and training to successfully implement the
cap on alternate achievement standards).
266
CTR. FOR EDUC. POL’Y, supra note 4, at ix (warning that without
flexibility in NCLB, the Department of Education may risk “losing the
commitment of states and school districts to achieving the Act’s goals”).
267
Silberman, supra note 200 (quoting a North Carolina elementary school
principal who advised that “[w]hen a child is operating at several grade levels
below their peers, testing them at grade level doesn’t really give you much
information”).
268
See CTR. ON EDUC. POL’Y, supra note 4, at ix (reporting that many
educators and administrators note the inefficiency of assessing at grade level
students who are placed in special education primarily because they possess
cognitive or learning disabilities that cause them to perform below grade level).
269
Gamm Letter, supra note 124, at 4 (suggesting that the Department of
Education add flexibility to the proposed cap on alternate achievement).
270
Id. (critiquing the proposed cap and suggesting the implementation of a
presumption of 1 percent of students eligible for alternate achievement
assessments).
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Additionally, Congress must work to provide quality information
to states on the creation of alternate achievement standards to
ensure that alternate achievement standards are not used to avoid
accountability for the education of students with disabilities.271
The achievement of students with cognitive disabilities
depends on the maintenance of strong special education programs
that address individualized needs.272 To this end, Congress must
prioritize the development of quality special education programs
over financial and administrative efficiency.273 During the IDEA
reauthorization process, Congress must work to close loopholes
that provide schools with incentives to avoid accountability by
instituting disciplinary procedures against students with
disabilities.274 Additionally, Congress must refuse to compromise
the integrity and utility of IEPs by removing short-term objectives
and delaying vital IEP reviews.275
Students with cognitive disabilities deserve more than to
become the subjects of regulations and legislation that railroad
their needs and undermine their achievement; they deserve viable
and meaningful accountability systems.276 With equal parts
271

Press Release, Council for Exceptional Children, supra note 136 (noting
that training must be provided in order for the cap on alternate achievement
standards to be successfully implemented).
272
See generally Individuals with Disabilities Education Act, 20 U.S.C. §§
1401-1487 (2000); see also Merritt, supra note 15 (quoting educators and
parents who emphasize the importance of individualized education programs in
fostering achievement among students with cognitive disabilities).
273
See Nat’l Coalition of Parent Ctrs., supra note 63 (explaining that
“‘[r]educing paperwork’ is sometimes used as a code for reducing rights and
accountability” and advising Congress to “resist efforts to water down rights for
students with disabilities”); see, e.g., supra notes 226-33 (discussing the threat
to accountability posed by S. 1248, the Senate IDEA reauthorization bill, which
removes short-term objectives from student IEPs).
274
See Ctr. for Law and Educ., supra note 215, at 3; see, e.g., supra notes
217-25 (discussing H.R. 1350’s dramatic changes to IDEA’s discipline
procedures).
275
Ctr. for Law and Educ., supra note 215, at 4 (questioning the validity of
recent studies that quantify the paperwork responsibilities of special education
teachers as five hours a week, and criticizing Congress’ justification of proposed
IDEA provisions through the goal of paperwork reduction).
276
See Cleveland Letter, supra note 124, at 1 (stating that students with
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patience, innovation, and collaboration, accountability for the
education of these students can become a reality rather than a
distant goal.

disabilities “deserve to be tested and assessed, regardless of their level of
disability, so that their unique rate and level of learning can be fairly and
accurately measured and so that school systems can be fairly held accountable
for their progress”).

