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Back in the  1970s , w hen many o f the  grea t

environmenta l, hea lth, and sa fe ty s ta tutes

w ere  adopted, public inte res t groups  shared

an ove rw he lming optimism tha t grea te r public

pa rticipa tion he ld the  key to  ma inta ining—and

even expanding upon—the ir successes . All they

needed w as  a  sea t a t the   tab le  w here

decis ions  a re  made , and the ir ideas  w ould

ult imate ly preva il. At firs t, they w ere  right—

public inte res t groups  w ere  able  to  advance

the ir cause  through participa tion in the

regula tory process . But be fore  long, regula ted

indus try d iscove red tha t they could bea t public

inte res t groups  a t the ir ow n game by us ing

the ir supe rio r re sources . The  number o f “public

input”  tab le s  grew , and each increas ingly

became filled w ith more  and more  indus try

groups , w hile  the  sea ts  fo r public inte res t

groups  o ften go  empty.  If the  public inte res t

groups  a re  able  to  be  present, they a re  o ften

drow ned out.

Once  a  dream, public pa rticipa tion in the

regula tory process  has  too  o ften become a

nightmare  fo r public inte res t groups . A number

o f d iffe rent s tudies  o f the  regula tory sys tem

confirm the  extent to  w hich regula ted indus try
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is  domina ting participa tion in the  regula tory

process , includ ing fo r rule s  a imed a t

environmenta l, hea lth, and sa fe ty is sues . A

2006 s tudy o f 40 rule s  promulga ted by four

agencies  (the  Occupationa l Sa fe ty and Hea lth

Adminis tra tion, the  Employment Standards

Adminis tra tion, the  Fede ra l Ra ilroad

Adminis tra tion, and the  Fede ra l Highw ay

Adminis tra tion) is sued be tw een 1994 and 2001

found tha t o f the  to ta l number o f comments ,

bus iness  inte res t filed 57 pe rcent,

gove rnmenta l inte res ts  filed 19 pe rcent, and

non-bus iness , nongove rnmenta l inte res ts

submitted 22 pe rcent. Public inte res t group

comments  cons tituted only s ix pe rcent o f the

to ta l comments  submitted by non-bus iness ,

nongove rnmenta l inte res ts .  Anothe r s tudy, by

Marissa  Martino  Go lden, examined comments

filed on e leven proposed regula tions  a t three

agencies  (the  Environmenta l P ro tection

Agency, the  Na tiona l Highw ay Tra ffic Sa fe ty

Adminis tra tion, and the  Department o f Hous ing

and Urban Deve lopment) and found tha t

corpora tions , public utilit ie s , and trade

associa tions  filed be tw een 66.7 and 100

percent o f the  comments  conce rning these

rules , and ne ithe r the  EPA nor the  NHTSA

rece ived any comments  from public inte res t

groups  conce rning five  o f the  e ight rule s .

The  Cente r fo r Regula tory Effe ctiveness  (CRE)

—an advocacy group w ith close  t ie s  to  indus try

—recently launched a  p ilo t pro ject

demonstra ting inte ractive  public docke ts

(IPDs), a  proposed change  to  the  regula tory

process  tha t w ould only exace rba te  the

problems caused by indus try’s  dominance  o f

the  regula tory process .

IPDs  a re  os tens ib ly intended to  enhance  the

public’s  ab ility to  pa rticipa te  in the  regula tory

process  via  the  Inte rne t a t regula tions .gov. In

essence , an IPD w ould trans form the

tradit iona l online  public docke t into  something

more  like  an online  d iscuss ion board. As  in a

trad it iona l e le ctronic docke t, a ll o f the  public

comments  w ould be  lis ted in chrono logica l

o rde r. The  d iffe rence  is  tha t IPDs  w ould

present the  ind ividua l comments  more  like

pos ts  on a  b log, a llow ing participants  to

“comment” on previous ly submitted mate ria ls ,
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much like  someone  could “comment” on an

individua l b log pos t. The  author o f the

submitted mate ria ls  could then respond. This

w ould in theory a llow  fo r more  immedia te  and

seamless  inte raction among participants  in the

regula tory process . Moreove r, this  g ive -and-

take  w ould in theory be  o f some  info rmationa l

va lue  to  the  agency unde rtaking the  regula tory

action.

The  o the r b ig innova tion o f IPDs  is  tha t the

participant inte raction w ould continue  a fte r the

o fficia l comment pe riod fo r a  g iven regula tory

action has  closed. The  agency unde rtaking the

regula tory action w ould be  able  take  these

pos t-deadline  comments  and responses  into

account as  it goes  about revis ing the

regula tory action in response  to  the  fo rma l

comments  it re ce ived during the  o fficia l

comment pe riod.

IPDs  w ould in theory improve  public

pa rticipa tion in the  regula tory process , but in

rea lity its  bene fits  w ould be  limited to  those

members  o f the  public w ith enough resources

to  take  advantage  o f this  opportunity (i.e.,

indus try), t ilt ing the  regula tory process  furthe r

in the ir favor a t the  expense  o f public inte res t

groups  and ind ividua ls . Given tha t public

inte res t groups  and ind ividua ls  face  enough

cha llenges  in comple ting comments  fo r

regula tory actions , it seems unlike ly tha t they

w ould a lso  have  the  capacity to  read through

dozens  o f o the r submitted mate ria ls , comment

on them e ffe ctive ly, o r re spond e ffe ctive ly to

comments  made  on the ir ow n submitted

mate ria ls . In short, the  extra  pa rticipa tory

va lues  o ffe red by IPDs  w ould be  o f limited

bene fit to  public inte res t groups  or the

public. Regula ted indus try, how ever, could

eas ily take  advantage  o f the  addit iona l

opportunit ie s  o ffe red by IPDs , enabling them

to  increase  the ir dominance  ove r the

regula tory process .

IPDs  w ould a lso  unde rmine  the  e ffe ctiveness  o f

the  regula tory sys tem in a  subtle r w ay, by

ove rloading agencies , w hich a re  a lready

s tre tched thin, w ith info rmation tha t w ould not

subs tantia lly improve  the  rule  unde r

deve lopment, furthe r oss ifying the  rulemaking
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process . Some numbers  might he lp put this

problem in pe rspective . OSHA has  only 68

people  on its  s ta ff to  w rite  rule s . Ye t the  task

o f w rit ing rule s  has  become enormous . For

example , the  docke t fo r EPA’s  rule  regula ting

coa l ash a lready has  432 public comments  (as

o f my las t count), and the  comment pe riod isn’t

se t to  close  until November 20. CPR Member

Scho la r W endy W agner has  recently published

an a rticle  on this  phenomenon—w hich she

re fe rs  to  as  “ info rmation capture ”—in the  Duke

Law Journal. W agner a rgues  tha t this

info rmation ove rload is  w hat has  pa ra lyzed the

regula tory s ta te :

In the  regula tory context,

info rmation capture  re fe rs  to  the

excess ive  use  o f info rmation and

re la ted info rmation cos ts  as  a

means  o f ga ining contro l ove r

regula tory decis ionmaking in

info rma l rulemakings . A continuous

barrage  o f le tte rs , te lephone  ca lls ,

mee tings , fo llow -up memoranda ,

fo rma l comments , pos t-rule

comments , pe tit ions  fo r

recons ide ra tion, and notices  o f

appea l from know ledgeable  inte res t

groups  ove r the  life  cycle  o f a

rulemaking can have  a  “machine -

gun” e ffe ct on ove rs tre tched agency

s ta ff. The  law  does  not pe rmit the

agency to  shie ld itse lf from this

flood o f info rmation and focus  on

deve loping its  ow n expe rt

conception o f the  pro ject. Ins tead,

the  agency is  required by law  to

“cons ide r”  a ll o f the  input rece ived.

IPDs  w ould undoubtedly make  the  problem o f

“ info rmation capture ” even w orse . The

agencies  w ould now  have  to  cons ide r and

respond to  a ll o f the  trifling litt le  comments

tha t regula ted indus trie s  might make  during

and a fte r the  o fficia l comment pe riod. It ’s  no t

hard to  imagine  these  IPD-based comments

numbering in the  thousands  fo r more  complex

or controve rs ia l rule s .

In short, the  CRE’s  IPD proposa l w ould be  a

recipe  fo r grea te r regula tory de lay and

http://www.law.duke.edu/journals/dlj/dljtoc59n7


1 An interesting debate. CRE's proposal, CPR's

response, and the comments appear to be based on
inferences from experience and logic. They are not

based on evidence, as far as I can see. I suggest testing

CRE's proposal, perhaps under the auspices of the

recently resurrected Administrative Conference of the
United States. Let us see if the anticipated benefits

(broader public input, transparency) and the anticipated

problems (agency information overload, agency
capture) actually happen. Maybe we can get a grant.

Throwing my (limited) wisdom into the fray, my (limited)

experience suggests that well-heeled commenters will

always have an advantage in any rulemaking system. In
a public comment system, they will have or be able to

hire good, trusted technical experts and communicators.

It's a major source of income, I suspect, for lobbyists.

To the extent that less flush people wish to make their
voices heard, they will need to aggregate their resources

and exploit nonmonetary motivations to encourage their

own trusted experts and communicators to speak up.
As for the CRE proposal and CPR's objections, I

suspect that quality will win out over quantity.

Information from sources trusted by the decisionmakers

will have the greatest impact. Regulation is not a
democratic process, although it improves its authority

and gains acceptance when it allows everyone to speak

increased indus try influence  ove r the

regula tory process . The  recent BP  d isas te r

illus tra tes  the  nega tive  consequences  w hen

indus try exe rts  too  much influence  ove r the

agencies  tha t a re  supposed to  be  regula ting

them. W e  should be  w ary o f any changes  to

the  regula tory sys tem tha t w ould he lp to

ins titutiona lize  these  kinds  o f regula tory

princip le s . Ins tead, w e  should be  looking fo r

changes  to  the  regula tory sys tem tha t w ill

e limina te  unnecessa ry de lay and excess ive

indus try influence . The  CRE’s  IPD proposa l

ought to  rema in jus t a  p ilo t pro ject on the

organiza tion’s  w ebs ite .

Jam es Goodwin, Policy Analys t, Center for

Progress ive Reform. Bio.
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her or his mind and appears to be a fair process. The

public trust in regulators is positively related to

regulators demonstrated expertise, demonstrated
judgment, and demonstrated responsiveness to the

concerns of those affected by their decisions.

Information overload is simply a fact of life in the 21st
Century. Regulators, like the rest of us, must learn to

deal with it. See How To Drink From a Firehose

Without Drowning, Or Online Current Awareness

Made Less Difficult. I suspect that as for agency
capture, there is little difference between CRE's

proposal and the current system. As long as aggregate

interests offer better preparation for regulatory positions

and better standards of living for people leaving
regulatory positions, there will be some degree of

capture, even if only on a less than conscious level.

Regulators are human. Where you stand depends on
where you sit, or sat, or will sit. That most regulators try

to be honest and objective, that they think they are

being honest and objective, is an amazing tribute to

American culture. Edward M. "Ted" McClure, Editor
Administrative Law Prof Blog

-- Ted McClure
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